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Thb 20*rit January 1851. 

No. 10 of 1849. 

Appeal from adeeUktn of Syed Tufuzzool Rozein Khanty Sudder Ameen 
of Behar, dated \^tK March 1849. 

Baboo Deanut Rai and Baboo Iqkurrun Loll, (Plaintiffs,) 
Appellants, 
inerem 

Sheik Hyder Bttksh and Rai Joognl Kishwtir, and after his demise 
I^i liutnarain, Rai Ramnarain, and Rai Teknarain, his sons, 
(Defendants,) Respondents. 

This Suit was instituted on the 12th June *1845, to establish a 
right to a watercourse and embankment, from the river Tattee, 
appertaining to the village Bulleeharrce. Suit valued at rupees 500. 

The particulars of tjiis case are duly recorded at pages 156 and 
157, of the Decisions of this court for 1848, on the 27th July of 
which year the suit was remanded for re-inveatigation, as to whe- 
ther a watercourse from the river in question to the village named 
"existed or not. The sudder ameen remarks, in his decision above 
quoted, that he, visited ftie spot and, in the presence of the vakeels 
of both parties and residents of the villages Bulleeharree and Moh- 
sinabad Korawan, examined and inspected the locality pointed out 
by the plaintiffs, but found no trace of the watercourse in question 
as being connected with or leading frpm the river Tattee ; that the 
watercpurse laid dbwn in the eurvey map had become choked up 
with sedigiept and. therirforq rendered useless, the lands of tho 

S laintiffs* village being supplied with water by means of a siriall 
raiu cut frcJ*! a reservoir ; and as the plaintiffs; witnesses had failed 
to prota the eiistence of a vfatercourse through the defendants^ 
lands, he disaiiiasod tlie suit - V 

In appeal it is urged that, m the evi^enbe ef the 

defendant^ ryots and other Wfthmesji and a^tsjk>h of the crhcpinal 
autbtndti^ BtiSice estahlMf feet -of a watercourse from the 
river to the appellants’ villa^ being in e^isfehce. The mi^ndents, 
in reply, urge no ftesh arguiheiat, l>ut declariai the decision by the 
lower court to be in all respects correct. , 
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[ have carefully examined the survey maps filed in this suit and 
find them fully to su{)port the claim of theVpljAtilfs. With these 
maps before liim 1 am at a loss to undeiMmd how the suddei* 
amoen has recorded his opinion in such cWlJlcd terms as that no 
watercourse exists from the river Tattee; except that, being unable 
to read English and com])rehcnd the j)urp()rt of the different num- 
bers and figures in English, he could not understand the maps 
themselves or put them together in a correct form ; they however 
distinctly show not only the existence of tlie watercourse, but that 
it flows from the river Tattee at tlie point declared by the plaintiffs; 
and as no question can be raised as to the correctness of these maps, 
I consider the decision of the lower court altogether incorrect. 
1 moreover find from this decision that, whilst declaring no water- 
course to exist, the sudder ameen allowed that there was a small 
drain from the river, at the point denoted by the plaintiffs, for the 
])urpose of conducting water into the main watercourse leading to 
the ap})ellants’ villages. Instead, thei’efore, of rejecting their claims, 
1 conceive he was bound to consider this as the channel laid dow^n 
in the maps, and thus have afforded them the redress sought for 
against the defendants’ attempt to deprive tliem of a long establish- 
ed I’ight. 1 therefore decree this ap})eal, and reverse the order of 
the low er court, with all costs chargeable to the respondents. 


The 20tii January 1851. 

No. 13 of 1849. 

Jppeal from a decision of Sijed Tnfnzzool ITosein Khmiy Sudder Ameeti 
of Behar, dated \[Mh April 18 19. 

hlnsst. Ashoorim alias (Toohun, (Defendant,) Appellant, in thii 
cns(^ of Memraj (howdree, Ijoehnn Singh, Cliooramiin Singh 
alias (^huriiuji ('liowdrce, and Mussts. Faheemoonissa, Niijeem- 
oonissa, Zeohooiiissa,, and llajee Begum, (Defenda/its,) PJain- 
tiffs, 

versus 

Aj)pcliant and Sheihli Knramut Ali, (her husband); Khadim 
floseii), Mahonied Uosein, (son.) Musst. Ruslioedali, (wife,) 
and Musst. Mukdoomali alias Jooliun, (daughter of Sheikli 
Nyamut Ali, deceased); and Futtehnarain, Umrit Lol, Daleh 
Sing, Debeo Lol, Poonit Lol, and Sewa Kai; and after demise 
of Sheikh Kuramut Ali, his wdfc aforesaid and son Mowonut 
Iloscin and Moujee Lol, Defendants. 

This suit w'as instituted on the 26th July 1847, for possession of 
8 beegahs, 12 biswas, and 10 dhoors of land, called Nowkoorvva, in 
mouza Parbutteepoor Mcy, pergunnah lluvelee Behar, and amend- 
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inent of a proceeding hedd hy tlie deputy collector attached to the 
survey dej)artment, under date 21st February 1842. 

Suit valued at Sicca rupees 438, or Company’s rupees 460, 
Sicca rupees 300 being the value of tlie land and 138 rupees tlie 
amount of revenue apj)ropriated from 1251 to 1254 F. S. 

ddie plaintiffs state that tlie lands in question have from time 
immemorial formed a portion of their estate, and been possessed by 
tliem and their ancestors; moreover, after measurement by the 
revenue authorities the lands were settled with them. At tlie time 
of the survey, however, of the estates of both parties, and wdiich was 
so conducted as to include the lands of all proprietors in one circle*. 
Sheikh Khadim llosciii ^claimed the lands in question, and caused 
them to be included as a portion of his estate Miithurapoor. The 
plaintiffs therefore became dispossessed, and now sue fn* the 
recovery of their property, as well as for the rents of the land, of 
which Sew a liai wais at the time their ryot and cultivator. 

Sheikh Kuramut Ali replied that, having made over the wholes of 
liis estate Muthurapoor to his wife Ashoorun, who was in posses- 
sion, he had no concern with the matter. 

Sewa llai declared himself to have cultivated only 6 b. 6 b. 4 d. of 
the land, and that he had regularly paid his rents to Alusst. Ashoorun, 
whose receipts he held, and, therefore, he should not have been made 
a ])arty to the suit. * 

Musst. Ashoorun replied that the lands belonged to her estate 
and had never been in the possession of the jilaintifis or any 
of the other shareholders of Parbutteepoor Mey ; that on the, 
occasion of that estate being let on a farming settlement, the 
lands in (piestion were attached, but afterwards released on proof of 
their forming a portion of her estate being adduced, as shown by an 
order dated IGth January 1838: further, that she obtained a decree 
in the court of the moonsiff of l>ehar, under date 30tli December 
1843, against Moujee T^ol, for non-payment of the rents of tliese 
lands, and, in a suit pendijig between Jier and Ilemraj Chowdree 
and Chumun Chowdree, for right to remove water from the river 
Punclianee for the purpose of irrigating these lands, lier claim was 
siq)ported and possession of the property established: she therefore 
considered the present claim altogether incorrect. 

The siidder arneen recorded his 0 ])inion to the following effect: 
that as the measurement papers showed the plaintiff's’ village to 
contain 311 beegahs 5 b. 18 d. and 3 dhoorkies, and the estate had 
been settled witli them for that quantity of land on the 18th Decem- 
ber 1839, and the lands in question had been included in that settle- 
ment, as shown by the khusralty or field book filed, the release of 
the ])roperty from attacbment prior to the settlement could not be 
considered to confer any right to the property on tlie defendants : 
further, tluit as the decrees obtained by them against ryots for 
]K)n-paymont of rents were rj-pavfe aflairs, the cultivators having 
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confessed judgment, and tlic plaintiffs in this suit in no wise con- 
cerned, and therefore evidently collusive, the claims of the plaintiffs 
were not thereby injured. The sudder ameen moreover considered 
the decree obtained by the defendants, under date 31st July 1847, 
and confirmed in appeal on the 14th June 1848, not to affect the 
rights of the plaintiffs to the land in question, the claim therein 
adjudicated upon having reference only to a share of a watercourse, 
and therefore decreed the suit in favor of tlie plaintiff's. 

In appeal, the arguments advanced before the lower court are 
repeated, and the plaintiff's copy of tlie hfuisralt or ameen’s field 
book of measurements tleclared to be wrong and insufficient to 
su})port their claim. 

As the appellant appears to have urfred no objections to tlie 
iiicasurement papers at the time of the settlement of this estate, and 
the lands in question have been assessed and included in that settle- 
ment, and no proof whatever has been adduced by her to establish 
her claim to them, I fully concur in the opinion expressed by the 
sudder ameen, and accordingly confirm the order passed by the 
lower court, and dismiss the appeal, with costs, without notice to the 
respondents. 


The 20tii January 1851. 

, No. 14 of 1849. 

Appeal from the decishn of Sped Tvfuz:;ool Ilosein Khatty Sudder Ameen 
of Behur, dated VMh April 1849. 

Musst. Ashoorun alias Goohun, (Defendant,) Appcdlant, in the case 
of llcmraj Chowdree, J^ochun Sing, Chooraniun Sing/^///rt,9 Chunuin 
Chowdree, and Mussts. Fuheemoonissa, Nujeemoonissa, Zeeboo- 
nissa, and llajee Begum, (Plaintiffs,) Respondents, 

versus 

Appellant and Sheikh Kuraniut Ali, (her husl)and) ; Khadim 
J1 osein, Mahomed Ilosein, (son,) Musst. Jvusheedah, (wife,) and 
Musst. Mukdoomah alias Joohun, (daughter of Sheikh Nyamut 
Ali, deceased) ; and Mitterjeet Sing, Kunhya Lai Kai, 
and Moujee Lai ; and after demise of Sheikh Kuramut Ali, 
liis wife aforesaid and son Mow^onut Ilosein, Defendants. 

This suit, originally instituted on the 23rd August 1847, in the 
court of the moonsiff of Behar, for possession of 4 beegahs of land, 
called Chowkoorwa, in rriouza Purbutteepoor Mey, ])ergunnah 
Iluvelee Behar, and according to settlcrncait measurement 3 beegahs, 
14 biswas, 15 dhoors, by cancelment of a collusive decree, dated 
30th January 1847, and valued at rupees 268, /. c., rupees 149-5-4, 
the amount of the said decree, ruj)ees 106-10-8, the price of the 
land, and rupees 12 for wasilaut of 1254 F. S., was transferred to 
the sudder ameen’s court in consequence of tlie preceding suit being 
pending in that court between the same parties. 
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The plaint in this suit is to the same effect as that given in the 
preceding case No. 13^ relative to the plaintiffs' right of property ; 
the defendant, Sheikh Kuramut Ali, having, howe\ er, induced his 
wife Ashoorun to sue the other defendants in the inoonsiff’s court 
at Behar, and obtained a collusive decree by the parti(*s confessing 
judgment, ere the jdaintitTs could file a statement of their claims, 
they now sue to have that decree, dated January 30th 1847, can- 
celled and possession awarded to them. 

Sheikli Kuramut Ali replied to the same purport as stated in the 
preceding case. 

Musst. Ashoorun claimed the lands as aj)pertaining to her estate, 
declaring the survey hlivsrah to be the only correct document of 
that descri[)tion prepared^ that the lands in question wei-e tlicrein 
specified to belong to her; and that the decree obtained by her was 
not collusive, the jdaintitt's having failed to represent their claims, 
though a period of tlnve montlis had been allowed them for so 
doing ; moreover, that they had even now omitted to specify the 
boundai’ies ol‘ the lands, and, therefore, their claim was undeserving 
of consideration. 

Mittcrjeet Sing and Sewa Rai replied, in sup])ort of the state- 
ment of Ashoorun, that tliey had discharged all deinaiids against 
them up to 1253 F. S. ; and as the proiaaetors of the estate had 
entered into arrangements for the cultivation of the lands in ques- 
tion, with another party, for 1254 F. S., they ,wwc not liable for 
rents of that year and hud been improperly made parties to the 
suit. 

The other defendants fded no answer. 

The sudder ameen, considering the decree obtained by the defend- 
ant Musst. Ashoorun collusive, and tlie jdaintifl's’ title to tlie lands 
fully established, decreed the suit in their favor against Ashoorun 
alone, with wasilaut for 10 rupees, the amount of rent acknowledged 
in the suit decided o7i the 3()th January 1847, ajid exempted all 
the other defendants from rc'sponsihility. 

The arguments advanced in apj)eal in this suit arc similar to 
those pleaded by the same appellant in the preceding case. 

As the lands in this suit aj)pear to have been measured, assessed, 
and settled in the same manner as those noted in the preceding 
case, and T see no |reason to doubt tlie correctness of the measure- 
ment pai)ers of the plaintiffs, 1 consider the apjicllant’s claim to the 
property invalid ; moreover, as the survey khusrah filed by her 
fails to estal)lish her right, and the defendants Sevva Rai, Mitterject 
Singh, and Kunhya Lai appear to have confessed judgment only 
on the date of the decision, /. c., 30th January 1847, and the suit 
was decided by the moonsiff of Beliar without due consideration 
for the rights and interests of the jJaintiffs in this case, I fully 
concur with the sudder aineen in considering that decree a collii- 
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sive one. 1 tlienifurc iijiliold tlie order of the lower court, niul 
dismiss the iij)penl, with costs, without notice to the respondents. 

The 20th Janhaiiy 1851. 

No. 1()5 of 1849. 

Appeal from a decision of Moitleee Sped. Ilnmeedooddeen Ahnuuf Moonsijf' 
of All ninyahad, dated \ i)th Anyusi 1(S4{). 

l)aboo Kaleepcrsaud, (PJjiintill,) Apj)e)hiiit, 
versus 

Bhoondar Pandee, (Defendant,^ Respondent. 

This suit was instituted on the 22nd Ueceinbcr 1848, to recover 
rupees 25-2-2, principal and interest of a bond, dated 15th Assar 
1250 F. S. 

The ])laintifl‘ represents the defendant to have borrowaMl from 
him the sum of rupees 15-2-G, and to have executed thc^ bond 
in question, conditioning; to repay the amount witli interest 
at tlie end of Bysakh 1251. The defendant admits ha\ ini*; given 
the document, but pleads that lie has repaid the lo.an in full 
l)y the sale of a jiair of bullocks, which plaintiff took in lieu of the 
debt, and that tlks ,plaini has been brought solely out of spite 
in consequence of his son having left the plaintiff’s service. 

The moonsitl dismissed the suit, on the grounds that the debt 
had been li([uldated by the sale of the bullocks of defendant, 
and as the plaintiff had neglected to prefer his edaim at the expira- 
tion of the term fixed in the bond, and liad failed to account 
for his allowing so long a time to elapse, it was evident the 
suit was brought out of malice. 

The ajipellant urges that liis claim was fully proved by the 
evidence of his witnesses, that the bullocks were not sold to him, 
but in li(]uidation of a debt due to his brother, and that the 
moonsiff, if dissatisfied with the testimony of the witnesses examin- 
ed, should have summoned others, cited by the plaintiff, but ho 
refused to do so. 

I fully concur in the opinion expressed by the moonsiff. On 
])crusal of the record it is clear that the plaintiff never thought of 
l)ringing this action until a quarrel between the parties deprived him 
of the services of the defendant’s son, and as he himself admits 
that lie has no ])roof of his ever having demanded payment of the 
money lent, and the witnesses of the defendant depose in a most 
clear and circumstantial manner to the sale of the cattle and 
removal of the same by the plaintiff, T dismiss the a])peal with 
costs, and confirm the order of the lower court, without notice to 
the respondent. 
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The l3‘JNn January ISol, 

No. 12 of 1849. 

Jppeal from a decision of St/ed Tnfnzzool Hosein KhaHy Sadder Ameen 
of Beli(u\ dated 19M April 1841). 

]>hoo])ut Sills'll, for self ami as irnardiiin of (Joodur Siiigli and 
J^islinath Sini^li, minors, sons of Jhui^iriir Sin^h, deceased; and 
Dimibiir Sini>’li, Duriao Sinoh, Molnm Sin^di, for s(‘lf and as 
guardian of (^lioorainun Sin^li, minor, son of Utaui Sin^li, 
deceased; and Dlioakul Singli, (Plaintilis,) Appellants, 

versus 

Meliiin Sinirli, Oodwnnt Sini^li, Bishnath SinoJi, and Sheo vSino'li, 
sons of Duriao Sin^h, deceased; lialee Sin< 2 ;li and Bolakeo Sin^li, 
sons of Dujraj Singh, deceased; and IMunhodh Singli, Johraj 
Singh, Doonear Singh and Booriee Singh, (Defendants,) lles- 
pondents. 

This suit was instituted on tlic 8th July 1848, to recover impees 
798-13-11-1:, due according to a bond, dated 13th Kartikli 1 244 K. S. 

The plaintitfs state that, on an adjustment of accounts taking place, 
the sum of Sicca rui)ees 544 was sliown to be due by Duriao Singh, 
Gujraj Singh, and the other defendants named, and that the bond 
in (|uestion was given in consequence; that the parties sti])ulated 
to li(|uidate the amount in the end of Chyte 1244,^or, in failure there- 
of, to allow the plaintifl’s to collect the same from the produce ol’ a 
twelve annas portion of Gopalj)Oorah in the following year: as 
only rupees l(>9-8 were paid by the original debtors; the plaintilfs 
now sue their heirs for tlie balance amounting to Sicca rupees 374-8, 
which tliey refuse to rupudate either in cash or in produce. 

The defendants, in their answer, deny the l)ond in totoy and urge 
that, of tlicir pro[)erty in the village Gopalpoorah, a fi)ur annas 
share had been let in farm to Utam Singh, Jliuggur Singli, and 
Dlioakul Singh, from 1244 to 1251 F. S., at a jumiiia, of rupees 500, 
on an advance of rupees 3000; that the farmers agreed to pay them 
rupees 13-2-8 and credit the remaining 3()7-8 in liquidation of tlie 
loan, and on the debt being discliarged the farmers resigned their 
lease: they therefore objected to pay the amount of the bond, which 
they declared to be a fabrication. 

The plaintitfs replied that this statement of the case was 
incorrect; that originally Mimbodh Singh, one of the defendants, 
owed rupees 4784-13, as per decree of court, but, being unable to 
liquidate the amount in full, had paid a portion in cash and given 
a four annas share of the village in (piestion to them in farm, the 
sum of rupees 3000 being deducted from the amount of the decree 
in consideration thereof. As a large balance, however, remained, 
the defendants jointly gave the bond in question, and therefore the 
claim was correct. 
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Tl le rlef(‘nclants rejt)ine(l that the bund was never given in liqui- 
dation of the decree, hut that a deed of ht/e-btl-wnffa had been exe- 
cuted on tliat account, and cancelled on payment of the debt, as 
shown by the rnzecnameh filed in tlie execution of decree case; 
after this Lalee Singh and Bolakee Singh, sons of Gujraj Singh, 
and Boonee vSingh, confessed judgment. 

The siuldcr ameen accordingly decreed the case against the above 
named tliree defendants, and exempted the rest from all liability ; 
th(‘y were however declared chargeable with their own expenses. 

Against his decision the plaintiffs appeal, urging that, as the bond 
was proved to liave been executed by all tlie defendants Joijitly, 
none of the parties could be exempted from responsibility for the 
dc‘bt. 

As the parties confessing judgment in this case admitted, without 
reserve of any kind, their liability for the debt, I consider the other 
defendants to have been thereby exonerated from all responsibility 
on that account, and tlierefore confirm the order of the lower court, 
and dismiss the appeal, with costs, without notice to the respondents. 


The 22nd January 1851. 

No. 15 of 1849. 

Appeal from a deciskm pf Sped Tufuzzoo! Hosela Khan, Sadder Ameen 
of Behar, dated \\)th April 1819. 

Mchun Singh, (fodwunt Singh, Bishnath Singh, Shoo Singli, 
JVIunbodh vSingh, Jobraj Singh, and Doonear Singh, (Defen- 
dants,) Appellants, in the case of Bhooput Singh and others, 
(Plaintiff's,) Respondents, 

Appellants, and Lalee Singh and Bolakee Singh, sons of Gujraj 
Singh and Boonee Singh, (Defendants.) 

This suit was instituted on the 8th July 1848, to recover rupees 
798-13-11-4, due according to a bond, dated 13th Kartikh 1244 
F. S. ; and as all the particulars have been duly recorded in the 
])roceding appeal No. 12, their repetition is needless. 

The present appeal is against that portion of the decision passed 
by the sudder ameen in the preceding suit, declaring the appellants 
lial)le to bear their own expenses, from which they urge they 
sliould have been exempted, in consequence of their being declared 
irresponsible for the original debt sued for by the plaintiffs. 

As the apj)ellants appear to have been parties to tlie bond in 
question jointly with the defendants who confessed judgment, the 
plaintiffs were doubtless justified in making them parties to the 
suit. 1 do not, however, under all the circumstances of the case. 



ZILLAII BKHAR. 


9 


consider their exemption, from liability for the original debt, to form 
any ground for awarding tliem similar relief in respect to their 
exj)ensos, and therefore dismiss their appeal, with costs, and con- 
firm tJie order of the lower court, wu'thout notice to the respondents. 


The 22nd Jan (t ary 1851. 

No. 155 of 1849. 

Appeal from a decision of Shethh Kasim Ali, former Additional Moonsif^ 
of (Hyuh^ dated VlthJidy 1849 . 

Sheolal Singh and Bydnatli Singh, (Defendants,) Appellants, 

versus 

Sheikh Unwuroollah and Sree Chund, (Plaintiffs,) Respondents. 

This suit waxs instituted on the 2Sth Marcli 1849, to recover 
rupee's 229-13-9, on account of rents due for certain lauds e-ultivat- 
ed b}^ the defendants in mouza Soondhurree Rebulpore, talook 
Sunaout, ])ergunnah Sunae)nt, fe>r 125(1 F. S. 

'The ])laintilfs state tliat they are larmers of the entire melials 
Puroreaii and Sunaout, and that the defendants have evaded 
payment of the rents due for the lands cultivated by them, amount- 
ing to the sum above noted as per accounts prepared and signed 
by tlic ])utuarree and gomashta of the AuJlagc'. 

Tlie defendants deny being indebted a single fraction, and 
declare the account rendered by the plaintids to be a fabrication. 

The moonsitf, considering the claim full v ])roved l)y the evidence 
of witnesses, and the receipts hied by the defendants to be sjmrious, 
decreed the case in favor of the plaintiffs. The appellants urge 
no fresh arguments, in aj)])eal, of any consecpiencc. 

I hav(' examined the receipts hlecl by the defendants and have no 
doubt of their being spurious. The evidence of their w itnesses 
also is of a most unsatisfactory and contradictory character and 
totally unworthy of credit. I therefore consider the order of 
the moonsiff just and proper, and accordingly uphold it, and dismiss 
the appeal, wdth costs, without notice to the respondents. 
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No. 166 of 1849. 

xlppeal from a decision of Movlcee Si/ed Hvmeedooddeen AJmud, Moon- 
siff' of Aurumjahad^ dated 10^// August 1819. 

]]aboos Ihirnatli Sinirh, Telukhdliarree Sin^h, Ujudhea Singh, and 
Saliib Singh, (Tlaintiffs,) Ai)pellants, 
versus 

Choonceram Nonear, (Defendant,) Respondent. 

Trns suit was instituted on tlie 3rd July 1848, to recover rupees 
40-12, prineij)al and interest, on account of a ready money loan. 

The })laintiffs state that tlie defendant, liaving occasion for some 
ready money to enable liiin to discharge some demands against him 
in Sahebgunge, Gyah, applied to them for a loan of rupees 37-8. As 
Ihiboo Sahib Singh, one of the plain tiffs, was at the station, he took 
the money from the banking house of Bishenchund Sahoo, and 
paid it to the defendant. On his return homo. Sahib Singh demanded 
the money, but defendant relused to pay, alleging that the sum had 
been given him as a refund of a portion of an illegal fine that had 
been imposed upon him, for a quarrel that had occurred between 
liim and one Toree, a ryot of the ])laintiffs, and therefore was not 
liable for its repayineyt. The plaintiffs deny that any such fine was 
levied, and therettn’o sue for the recovery of tlie amount advanced. 

The defendant denies having borrowed any money, and declares 
the amount to have bec^n ])ai<l to liim, by the })laintitfs, to induce 
him to hush up the matter relative to an illegal fine of rupees 50, 
which they liad exacted from him, and rcs])ecting which lie at tlie 
time purposed comjdaining to tlie criminal authorities; that the 
plaintiffs, moz'cova^r, promised to refund the balance of 12 rupees 8 
annas, but, on their failing to do so, he brought the subject to the 
notice of the court, when Baboo Ujudhea Singh was fined rupees 100. 
This order was liowever revcTsed on appeal. If the money luul been 
paid, as alleged, he jdeaded that the banking book of Bishenchund 
Sahoo would show, or the plaintiffs would have some receipt to 
support th(‘ demand. 

The moonsiff remarked that the record showed the parties to be 
at enmity with each other, and, therefore, he considered the 
action to have been brought out of malice; that no bond or receipt 
appeared to have been executed at the time of the alleged transac- 
tion; and as, in another suit iKitween the same parties in a similar 
matter of a loan, the plaintiff's had taken such a document, it was 
impossible to believe they would have neglected such a measure in 
this instance, had the loan been really maile: further, that the testi- 
mony of witnesses proved the fact of the money in question having 
been paid as a refund of a portion of the fine illegally levied by the 
plaintid’s, and therefore he dismissed the case. 
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Tn appeal, it is urged tliat the payment of the money to tlie defend- 
ant is jiroved by the evidence of Ihslienchund Sahoo and others; 
but the moousilf bestowed but little consideration on their deposi- 
tions ; that tlie moonsiff had no power to interfere with the order 
passed by the sessions judge in a matter only cognizable by the 
criminal authorities; and having in this suit admitted the validity of* 
tlic defendant’s plea relative to the alleged refund of the money, and 
rejected it in another case, (No. 176 of 184o, following,) tl)c moon- 
sifr’s decision is altogether incorrect. 

In sup[)ort of their claim, the appellants produce a few leaves 
of an old account book of Bishenchund Sahoo, in which the 
item in (piestion is mentioned, and some witnesses to swear to 
the truth of the entry. Aslhe money appears in the books at 
the debit of Baboos llurnath Singh and Ujudhea Singh, as having 
been paid to one Suhai iSuKjh for the purpose of being given 
to the defciulant, but without any mention whatever being* made 
of the defendant being the actual recipient of tlie sum paid, 
and the ajipellants themselves admit his not being their ryot or in 
any way connected with them, whilst the record shows tlie existence 
of niucli ill-feeling between tlie parties, and theref(»rc that the defend- 
ant was not a likely person for the appellants to have made such 
an advance to, witliout their demanding a receipt or bond, a pre- 
caution they hud not failed to adopt in a previous case of a similar 
nature, I fully concur in the ojnnion express^pd* by the moonsiff, 
that this action has originated in malice. The appellants, moreover, 
declare the money to have been advanced as a temporary loan to 
meet pressing demands against the defendant, on the understamling 
that it should be repaid immediately on his return home. They as- 
sert their having recpiired fullllnient of the promise, and yet, on the 
defendants refusal to lii|uidate the amount, allowed no less than nine 
months to elapse ere they instituted this suit. The entry in the 
books of Bishenchund, moreover, is, in my opinion, open to strong 
SLisiiicion ; the item being entered as the very last transaction of 
the da}^, at the very bottom of tlie leaf, and evidently added after 
the accounts of the day had been closed. I therefore place no reli- 
ance on the books, and, under such circumstances, can give no 
credit to the testimony of the apiiellants’ witnesses. It is also 
urged tliat, the defendant’s admission of having received the sum in 
(|uestion suffices to prove the correctness of the claim. As the state- 
ment of the defendant relative to the exaction of an illegal fine was 
proved to be false before the appellate criminal court, his declara- 
tion to the same effect now, and to his having received rupees 37-8 
as tlie refund of a portion of that fine, cannot be considered in any 
other light than as worthless and insufficient. It appears to me that 
having so pleaded before the criminal authorities, he lias, for the 
sake of consistency, repeated the same story in this suit ; and in 
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giving credit to this plea, I think the nioonsiff’ was wrong. Under 
all the circumstances of the case, I consider the claim not established, 
and therefore dismiss the appeal, and confirm the order of the lower 
court, without notice to the respondent. 

The 22nd January 1851. 

No. 175 of 1849. 

Appeal from a decision of Mouhee Syed llumeedooddeen Ahmud, Moonsiff 
of Aurunyabudy dated \Oth Auyust 1849. 

Choonee Ram Nonear, (Plaintiff,) Appellant, 
versus 

Baboos Ujudhea Singh, Ramsarun Singh, Sahib Singl), and Telukh- 
dharree Singh, (Defendants,) Respondents. 

Tins suit was instituted on the 27th July 1848, to recover 
rupees 13-12-9, ])rincipal and interest, being the balance due of a 
line illegally levied, and to set aside an order passed by the sessions 
judge, dated 2nd Marcli 1848. 

The jdaintiff states tliat, in consequence of his having had a inls- 
understanding with one Toree, a ryot of defendants, they illegally 
levied a. fine of 50 ru])ees from liiin, and, on his threatening to coin- 
])lain to the criminal authorities, Sahib Singh induced him to accept 
rupees 37-8, aJid hush up the matter, at the same time promising to 
pay the balance, or ruj)ees 12-8, on his return home. Neither he nor 
the other defendants lam ever paid; and on his subsequently bringing 
the matter to the notice of the (‘riniinal authorities, Baboo Ujooitliea 
Singh was lined 50 rupees, 'fliis order having been set aside by the 
sessions judge in .appeal, lie now sues I’or tlie recovery of the money 
by cancelnient of this last order. 

The defendants not only deny having levied the fine, but plead 
that, as the plaintiil’s statement was proved to be false, as shown by 
the order of the sessions judge remitting the fine imposed by the 
lower criminal court, the claim now preferred cannot be entertained, 
being ojiposed to Section 18, Regulation III, 1793. 

The moonsiff ilismissed the case, remarking that tlie evidence 
showed one Decndyal Singh to have been tlie receiver of the sum 
claimed, and by omitting to sue him the plaintiffs claim was incor- 
rect; and further, that the court had no power to interfere with an 
order passed by the criminal authorities in niatt(‘rs of the nature in 
question, which weie cognizable only by the criminal court. 

In a])peal, It is urged that, as the moonsiff in another suit (No. 166 
preceding appeal) gave the appellant credit for a jjortion of this very 
line, which tlie d(d‘endants had endeavoured to recover from him as 
having been loaned to him, the repayment of the amount now sued 
for, being the balance of that illegal "fine, should have been directed ; 
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that his witnesses proved his claim, and as Deendyal Singh received 
the money from Baboo Tclukhdharree Singh, there was no occasion 
for his being made a ])arty to the suit. 

I altogether disbelieve the story of the levy of the fine by the 
defendants. 'Jdie record shows the })artics to liave l)cen on general 
bad terms, and in the liabit of bringing accusations in tlie criminal 
courts against each other, and tl i ere fore J consider this action, relative 
to the fine, to have been l)rought solely with tlie view of causing 
annoyance to the opposite party, 'fhe evidence addiice<l by the plain- 
tifi‘, in support of Ids charge, in the criminal court, was any thing but 
satisfactory, and, in my opinion, riglitly rejected by the sessions 
judge. I tliereforc dismiss the appeal, with costs, and confirm the 
order of the lower couit, without notice to the respondents. 


TiiK 23 iid January 1851 . 

No. 11 of 1849. 

Appeal from a decision of Sijed Tnfiiczool Jlosein Khan, Sadder Ameen 
of li char, dated "lUh March 1849 . 

Madhorarn, general agent of Baboo Ilurgobind Ghose, (Plaintiff,; 

Appellant, 

versus 

Oodho Mahto, (Defendant,) Respondent. 

This suit was instituted on the 3()th September 1831, for posses- 
sion of about 25 beegahs of land in niouza IVlerkooree, pergunnah 
Jurrah, valued at 300 Sicca rupees, or three times the annual pro- 
duce. 

The jdaintifl’ states that the village above named is the property 
of his master, and situated to the north east of mouza Runkhajelal- 
})Oor, the property of the defendant, the lauds of the two estates being 
divided by an enil)ankment called Hitnaheealuu ce and a ditch, called 
Dhobra, extending therefrom to tlie boundary line of another village 
named iMeksour; that in 1227 P. S., the jdaiutiff gave his estate in 
farm to one Ramnai*ain Singh, who appointed the defendant as his 
agent in 1231 F. S. ; that in the following year the defendant 
removed the boundary line marks, raised a new embankment, and 
thus deprived the plaintiff of several beegahs of land as above noted, 
and, on his (a)mplaining in the foujdarce court, j)ossession was con- 
firmed to the defendant )*y the magistrate, under date 10th August 
1827. Tin; plaintiff therefore sues for possession, reckoning the 
(piantitv of land ahoat 25 beegahs. 

The didendant declares the plaintiff to have wrongly represented 
the houiidar}' line of Ins estate, and that the lands in question do 
not forma ])ortion of his property. On the 4th February 1833, 
the sudder amoon decreed the case in fuAmr of tlie plaiiititf, and on 
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appeal that order was confirmed ; but subse(|nently, on the defendaiit 
applying for a review of judgment, the judge directed liim to sue for 
any excess of land that might be given into the plaintiffs ))osses- 
sion, on execution of the decree being taken out, by a fresh suit : he 
accordingly brought an action for 26 beegahs, 12 biswas; but his 
claim was dismissed by the principal sudder ameen, under date 
22nd December 1845. On appeal to the Sudder Court, an order was 
passed, under date 8tli January 1848, that no necessity for the 
institution of a fresh suit existed, and tliat, if the plaintiif Jiad taken 
more lands than lie was entitled to, tlie defendant should have 
applied to the court for its restoration at tlie time of the execution 
of the decree. The defendant accordingly re])resented his claim, re- 
specting which the sudder ameen now decides to the following effect; — 
tliat he had visited the spot at the request of the plaintifi', and 
inspected the locality in the presence of all parties, and found tlie 
plaintiff to have obtained possession of twice as much land as he 
was entitled to ; that on comparing the boundary lines laid down in 
the decree of the former sudder ameen with those noted in a map 
of' the lands drawn by a moliurrir, de]>uted by the princijial sudder 
ameen, and which bears the signatures of both parties, the land- 
marks were found to correspond; and as by a measurement made 
by the same moliurrir, the plaintiff Avas proved to have in his pos- 
session 24 beegalis, 1 biswas, 4 dhoors^ and 6 dhoorkies in excess of 
tlie quantity decreed* to him originally, namely, 25 beegalis, 8 
biswas, and d dhoors, and to which only he was justly entitled, the 
sudder ameen decreed that quantity of land to the plaintiff' and 
declared the defendant entitled to the excess. 

Against this decision the jilaintiff apjieals, and urges, tliat the 
ap]dication of the defendant was opposed to the Regulations, and, 
liaviug been thrown out by the Sudder Court, on the dismissal of 
the appeal against the sudder ameen s decree of the 4th Tebruary 
1833, it was barred by the limitation laws, and therefore should not 
have been entertained ; that, as his plaint did not specify any parti- 
cular quantity of land, but about 25 beegalis, within certain boun- 
daries laid dowm, lie was entitled to Avhatever quantity the measure- 
ment showed to be comprised therein ; that, as the measurement 
proved his claims to more than 25 beegalis, lie petitioned the court 
to be allowed to amend Ids claim, and to have the suit transferred 
to a higher court, but his plea Avaa disallowed. 

As the sudder ameen repaired to the spot and personally in- 
spected the locality, and found the appellant in possession of more 
land than he Avas entitled to, under tlie original decree, passed on 
the 4th February 1833, I consider his claim to the excess invalid; 
and having previously neglected to amend his claim, though per- 
fectly aware of the fact of the measurement shoAving a much 
greater (]uantity of land to he in his possession than that sued for, 
the njeetiun >f his j»lea on tliat point Avas, in my opinion, correct. 
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Ills other pleas, relative to the defendant’s application being irregular 
and barred by tlie limitation laws, and the injustice of restricting 
his claim to the extent of land specified in general terms in the 
original plaint, I consider frivolous, and therefore dismiss the appeal, 
with costs, and confirm the order of the lower court, without notice 
to the respondent. 


The 25th January 1851. 

No. 167 of 1849. 

Appeal from a decision of Syed Mahomed AH Ashrvff, Moonsiff of 
liehaFy dated {Wst July 1819 . 

Syed Waheedooddeen, (Defendant,) Appellant, 
versus 

Lahi Rahee'Singh, Mungul Singh, and Kasheeram, (Plalntifl’s,) 
llcspoiidents. 

This suit was instituted on the 14th February 1849, to recover 
i;npees 62-15, principal and interest, on account of rents of a sixth 
share of nioiiza Asabegha, pergunnah Puchirookhee, according tu 
a fuihooh ut^ dated 24 th February 1846. 

The [)lairitifis reju’csent themselves to be the proprietors of one- 
sixth of the village in (][uestion, and to have giyeR a per])etual lease 
of the same to the defendant, on an annual jumiiia of Sicca rupees 
31, from 1254 F. S., receiving the above cited agreement in return. 
Only rupees 20, however, having been paid for 1254 and 1255, 
they now sue for the balance of rupees 21 per annum, for both 
those years, together witli rupees 12-8, for rents up to the Maugli 
kist of 1256, exclusive of batta and interest. 

In the original jdaint the defendant was described as Syed 
Wusseeooddeen, and it was not till after their witnesses had been 
examined that the plaintiffs tliought fit to rectify tlie mistake by a 
sii])plementary plaint filed on the 6th June. 

Tlie defendant on the 8th June replied, strongly objecting to the 
case being proceeded with on account of the above mistake, and 
urging that the rents claimed had been duly discharged by the 
plaintiffs having dejiuted an agent, who attached and sold grain 
to the value of rupees 75, but for which no account has been 
rendered. 

The moonsiff considered the objections raised by the defendant, 
relative to the filing of the suplementary plaint, of no moment, and 
as the defendant had admitted the correctness of the kuhoolcuty and 
the plaintiffs’ witnesses had proved the claim, and the defendant had 
failed to establish the plea urged relative to the deputation of an 
agent, he was liable for the sum demanded, and accordingly decreed 
the suit against him. 
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The arguments pleaded, in appeal, are similar to those already 
noted in the defendant’s reply ; and, further, that the appellant was 
not allowed sufficient time to file his proofs. 

In the trial of this suit, I do not think sufficient consideration 
was given by the moonsiff to the pleas urged by the defendant. 
The record shows that he was wrongly described ; the requisite 
notices of the institution of the suit were issued in the name of 
Wnsseeooddeem, and the witnesses of the plaintiffs testified to the 
having been executed by that individual. I’ho moonsiff*, 
therefore, was, 1 conceive, bound to issue fivsli notice of the action on 
the plaintiffs’ filing their suj)plementary ])lalnt. This, however, was 
not done, nor was sufficient time allowed the defenJant to establish 
the pica urged, relative to the deputation of an agent and sale of 
grain in liquidation of the demands against him. I therefore reverse 
the order of the lower court, and remand the case for re-trial. The 
value of the stamp of appeal to be refunded in the usual manner. 


The 25th January 185K 
No. 1G8 of 1849. 

Appeal from a dennon of Motdree Sped JTnmeedooddeen Ahmudy Moonsiff 
of Aurnn gab ad y dated "2nd August 1849. 

Syed Mahumdee, TuJiseeldar of Nowab Tutteh Ali Khan Baha- 
door, (Defendant,') Appellant ir\ tlic case of Bhccchuk Sahoo 
and Rarnchurn Sahoo, (Plaintiffs,) Respondents, 

verms 

Appellant, Aukhourec Kamptapersaud, and Musst. Nag])unsee Koour, 
wife of Aid\:liouree Lutchmeenarain, deceased, (Defendants.) 

Tins suit Avas instituted on the 7th September 1848, for the 
refund of rupees 23-2, tlio produce of an auction sale of attached 
j)roperty. 

Tlic ])laintifts state that tlic two last named defendants, being 
joint mokurureeJars and proprietors of mouzas Aukhoiiree Khap, 
Obrah and Bijelee, pergunnah Juplah, took an advance of ru- 
pees 500, and gave them a farm lease of 2 shares {minus one- third 
belonging to Aukhoiiree Pertabnarain) of the villages Aukhonreo 
Khap and Bijelee, on a jumma of rupees 85 per annum, from 1254 
to 1262 F. S., and put them in possession. On the 18th Kartikh 
1255, the plaintiffs received written instructions to pay out of the 
rents rupees 8-14 to Nowab Futteh Ali Khan, rupees 66-1 to 
Oomutool Aussen Begum, alias Begah Sahibch, and others, 
and rupees 10 to Meer Tussuduk Ilosein and others. Notwith- 
standing this, however, the tuhseeldar attached their crops in 
Aukhoiiree Khap, on the plea of a balance of revenue being due 
to the nowab as malik, by the mokurureedars for 1255, and 
had 68 inaunds of grain sold for rupees 32, which he duly recciv- 



ed ; the plainiitTs tlierefore sue for tlie refund of rupees 23-2, 
being the balance of the sale proceeds, after deducting rupees 8-14, 
tlic sum claimable by the nowab, and which the tuliseeJilar had 
refused to acce[)t when ollcred prior to the sale. 

The tuhseeldar replied that he knew nothing about the farm 
lease; that after y3ayment of certain sums in licpiidation of a debt 
due to Nowab Syed Ali Akbar Khan and wliich Ooinutool 
Hosein Begum received, a balance of rup(H^s 31, with 3 ruj)ees 
salamce, remained to be collected for Ids master as reveiiue; that 
the mokurureedars had failed to ])ay their rents for 1233 and 
1234, and defendant had been compelled to attach their pro])erty; 
and in like manner, on a lialaiua^ of rupees 36-1 appearing against 
them for 1253, lie liad been obliged to resort to tlie same proc('Ss 
to realize his master's claims; that if the plaintill's’ claims to 
the property by farm lease for 1234 was correct, they would not 
have omitted to make known their rights on the attachment of 
the crops for rents of tliat year taking place ; they, howevt'r, had 
not done so, and their present objections had been raised solely at the 
instigation of the other defendants. 

The inoonsitf considered the jdaiii tiff's to have established tlieir 
claim to the farm lease of the property; that the document contain- 
ing the instnudJons of the lessors relativ^e to the payment of the 
)\',nts had been duly attested, and from the facts of its having 
been w ritten together wdth a bond, specifying all the particulars 
connected with this lease, by tlie same person, and attested by the 
same witnesses, and bearing the same date, and the defendant tuhseel- 
dar liaving attached his signature to the bond in token of bis cog- 
nizance of the transaction, it w^as clear both documents were ex«*- 
cut/*d in liis presence, and therefore vain for liini to plead ignorance 
of either tlie farm lease or the document relating to the payment 
of rents. The moonsiff therefore decreed the case in favor of the 
plaintilfs, against the tuhseeldar, and exempted the other defendants 
from all responsibility. 

The defendant lias urged no fresh arguments in appeal, save that 
his signature to the bond has been fabricated. 

1 see no reason wdiatever to disturb this decision. The plaintiff’s 
claim appears to have been clearly established both by documentary 
and oral evidence, wdiich the defendajit utterly failed to refute, 
and therefore I dismiss his apjieal, wdtli costs, and confirm the order 
of the lower court, without notice to the respondents. 
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The 25th January 1851. 

No. 169 of 1849. 

Appeal from a decision of Syed Mahomed AH Ashraffy Moonsiff ofBekary 
dated daly 1849 - 

Oodey Mahto and Clieta Mahto, (Defendants,) Appellants, 

versus 

Shah Moosee Ali, (Plaintiff,) Respondent, Anundee Mahto, son of 

Domnn Mahto, deceased, for self and as pnardian of Pokhun 

Mahto liis minor brotlier, and Sherezuinali Khan, Oozurdars. 

This suit was instituted on the 27th November 1848, to recover 
ru])c(‘s 58, 11 j)ie, 8 krants, principal and interest of a bond, dated 
25th Jyte 1254 F. S. 

The plaintiff states that, on an adjustment of accounts taking 
place between him and defendants, relative to the rents of a four 
annas share of mouza Tukkhee, alias Burhga, which he had let to 
them in farm from 1248 to 1255 F. S., they were indebted to him 
in the sum of ru])ees 49, but being unable to liquidate the debt at 
the time they executed the bond in question, sti[)ulating to discharge 
the amount in the month of Jyte, when their lease would oxfiire. 
The defendants having failed to act up to their engagement, and 
pleading inability to do so in consequence of the plaintiff* having let 
a two annas share of the proj)erty to another party from 1256 to 
1264 F. S., he is compelled to sue them for the debt. 

Tlie defendants deny liaving taken a farm lease of the property, 
and challenge the plaintiff to })roduce their kuhoohut; they also 
declare the bond to be a fabrication and the action thereon to have 
been brought at the instigation of Poorun Loll, in consequence of 
his not obtaining possession of the property on the lease declared to 
have been given him by the plaintiff* from 1256 F. S., urging at the 
same time that the plaintilf’s share in the village amounted to only 
1 anna and 12 dams, instead of 4 annas, and as the property 
had I>een leased toother parties from 1250 to 1258F. S., and finally 
conditionally sold to Sherezumah Khan, the lease to Poorun Loll 
was invalid and worthless. Both the oozurdars filed statements 
in support of the defendants’ answer. 

The moonsiff remarks that the plaintiff’s claim had been fully 
established by the kubooleut of the defendants, the evidence of wit- 
nesses, and the bond ; that the defendants had filed no proofs in 
support of their pleas and had neglected to produce their witnesses, 
though three months had elapsed since the issue of the order for 
their attendance ; that the other claimants had likewise failed to 
act up to the orders of the court, though nearly six weeks had 
elapsed since they were called upon to produce their proofs, there- 
fore their respective statements w'ere unworthy of consideration ; 
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he accordingly decreed the case in favor of tlie plaintiff, at the 
same time declaring his decision not to j)rcjii(lice the rights of 
parties in any future action relative to shares in the estate. 

In ap])eal, it is urged that tlie witnesses examined to prove tlie 
bond, being seiwants of tlie ])laintitt‘, were unworthy of credit ; tliat 
the moonsilf siiould have required the attendance of the other sub- 
scribing witnesses to the deed, when tlie falsity of the cl.iiin would 
have been established ; that the appellants had applied to the court 
for the re-issue of the summons for their witnesses, but their request 
was not heeded ; that they invariably einploj^ed one Keslioo Mahto, 
a relative, to sign all papers for them, and as the bond in question 
was not so signed, it wuis a forgery. 

As the a})pellants failed to establish their pleas by either oral or 
documentary evidence, and tlie plaintiirs claim w^as fully supported 
by both the kuboolcut and bond, and those documents were proved 
to be correct by tlie testimony of respectable witnesses, 1 consider 
the order of the moonsift' j ust and jiroper, and therefore confirm it, 
and dismiss the appeal, w ith costs, without notice to the respondent. 

Tiik ‘28tu January 1851. 

No. 170 of 1849. 

Appeal from a decision of Syed Mahomed Ashruff^ Moonsiff of 
Behai\ dated '6{)th Jidy 1849 . * 

Musst. Beebce Jan, (Plaintiff,) Appellant, 
vei sus 

Kurreem Hosein, seller, (son,) Musst. Nadirah aims Gcolhehar, 
(wife,) Musst. Shoobratun, (daughter,) and her husband Amaniit 
Ali, heirs of Hakeem Mahomed Mussoodh, deceased, and Musst. 
Kliyratoon, wife of Mecr Zalioor Ali, subsequently amended l)y 
supplementary plaint to Becbee Kliatoon, purchaser, (Defend- 
ants,) Bespoiidents. 

Sheikh Torah Ali for self, and as guardian of Iiis minor brothers, 
Mahomed Nukee and Ameer Hosein, Petitioner. 

This suit was instituted on the 24th August 1848, to obtain, by 
right of [>re-cmption, jiossession of a kutcha built house with tiled 
roof and appurtenances, situated in iiiahullah Sherepoor, kusbali 
Bchar, and to cancel a deed of sale executed in favor of Musst. 
Kliyratoon, and correct that of the plaintitt in the sum of rupees 
85. 

The plaintiff represents herself as residing in the immediate 
neighbourhood of the house in question, and to have frequently 
made proposals for its purchase to the late owner, but they Avere 
refused. After his demise, however, she applied to Musst. Nadirah, 
his witlow, and Shoobratun, bis daughter, when they consented to 
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dispose of it for 66 rupees, and received as earnest money 5 
rupees, on the IstKartikh 1255 S. Subsequently, liowever, they 
ap])ear to have changed tiieir minds, and disposed of tlie property 
to another party, and liad a deed of sale drawn up for rupees 85 ; 
and on the matter coming to the notice of the plaintilf, she asserts 
her having sent by her servant, Chukhun, tlie sum above noted, 
L <?., 85 rupees, and announced her ])urchase of the property, at the 
same time tlemanding the return of tlie deed of sale executed in 
favor of the other party. As all her entreaties, both jiersonal and 
through the medium of others, proved in vain, she now sues for the 
annulment of the sale to Musst. Khyratoon and possession of tlie 
})r()])erty by correction of her own title deed. 

IJeebee Khatoon replied that plaintiff had no right of pre-emption 
whatever; tliat she never sent to lier to announce her claim to the 
property ; that Kurreem Hosein was rightful heir of the deceased, 
ancl therefore the two ladies had no ]>ower to sell the house without 
his consent; and as her deed of sale had been executed by Kurreem 
Hosein himself, it was a valid document; moreover, plaintiff had 
neglected to bring her action within the time allowed from the 
date of the sale. 

Kurreem Hosein supported the aliove statement, and urged that, 
as the plaintiff liad neglected to ])urchasc the property hen he 
first intimated to her Ids wish to sell it, she had now no claim; tliat 
tlie money had been sent to him long after the sale to Beebee Kha- 
toon had been eHected, and tberefore was returned. 

In conse(|uence of discovery of an error in her plaint the ])laintiff 
filed a suj)j)lenientarv one, to the effect, that she bad first, announced 
her })iircliuse of the property and then sent the money, hut liy niislake 
tlie two acts liad hcH-ii transposed in her original statiuiient. As this 
siijipleinentary jdaiiit complete]}^ altered tlie leading facts of the case, 
tlie iiioonsill’declared it to be inadmissible, and tlierefore nonsuited the 
])]aintilf. appeals against this decision, urging that her supple- 

ineiitary jilaint merely corrected an error in her statement and 
thei’efore vvas adniissihle. 

1 quite agree Avith. the opinion expressed by the nioonsiff. It is 
very clear the jilaintifi* omitted to aniioniice her claim to the jiro- 
}>crty in tlie manner required, and therefore her subsequent declara- 
tion to that efiect could not be received. I therefore dismiss the 
ajipeal, with costs, and confirm the order of the lower court, without 
notice to the respondent. 
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Tiik 1?Stii Janiiaky 1851. 

No. 171 of 1849. 

Appeal from a deciision of Mimlrre Sped JJumeedooddeen J/anitdy Moon^iff 
nf Auru' 0 (j(tbady dated 2nd An</ust 1849 - 

Boorieacl Sahoo, Radliee liiini, and Koonja Karii, ( IMaiiitlfl's,) 
AinK*IIaiits, 

Fukhoera Khan, and on his demise by supplementary plaint, Sooltan 

Iliissan Khan liis biother, and Miisst. Nowal) Beebee and Pear 

Beebee, d;ninlitei‘s of deceased, (Defendants,) liespondents. 

This suit Avas instituted on the 29th August 1 848, to recover 
rupees 72-5 j‘rinci[)jil and interest of a bond, dated 5th Assin 
1255 F.S. 

The plalnlitfs declared the original defendant to have been 
indebted to them in tlie sum of rupees 65, and to have executed the 
bond in question, stipulating to repay the amount with interest 
aftta* gathering in liis crops of that year. 

The delendaiit denied the debt and bond hi toto^ and pleaded that 
the ac tion liad been brought out of malice, in consequence of a dis- 
pute between him and the jjlaintiHs’ relative to damage done to his 
cro|)S by their cattle, and tliat his signature to the bond had been 
fabricated. 

Sooltan Ilosein Klian declared himself not liable for the debts of 
his brotlier, having inherited none of his projUTty after his demise 
and lived separate from him for 12 years previous to his death. 

The other defendants denied the debt. Pear Beebee at the same 
time declaring liei’scll to be a minor. 

The nioonsitf considered the evidence of the three witnesses 
examined to establish the correctness of the bond insufficient ; 
because one, tlic w j i(cr of the dc^ed, had denied liis signature and 
rc|)rescnted the document to be a fabrication, wliilst the other two 
disagreed in their statements as to the description of accounts j)ro- 
duced at the time of the balance due to the plaintilfs bcu’ng struck, 
and on which the bond was executed. He theredbre dismissed the 
suit, remarking that the defendants’ alleged signature did not corres- 
pond vdth other acknowledged ones attached to other documents ; 
and that the statement of the plaintiffs relative to the defendant, a 
man of property and substance, receiving grain from them for any 
purpose, was incredible. 

In appeal, it is urged that the genuineness of the bond was fully 
established by the evidence of two witnesses ; that Omed Lall, the 
wTiter of the deed, being a servant of a near relative of tlie defend- 
ant, had colluded with him to defeat their (appellants’) claim; that 
they filed four other documents written by the same person to prove 
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liis signature to the bond in question, but the moonsifF took no 
notice of either of them or the appellants’ request to have certain 
witnesses, cited in their rejoinder, summoned to prove the fact of 
the defendants having oflered to settle their claim by a kisthundee^ 
wJiich they refused to accept. 

Tlie investigation of the moonsifF in this case appears to me in- 
complete. If dissatisfied with the evidence of the witnesses examined, 
I conceive, before dismissing tlie suit, he was bound to require tlie 
attendance of those cited by the )>laintitFs in support of their asser- 
tion, that the defendant had proposed an adjustment of tlieir demand, 
and to give his reasons for rejecting the evidence of the documents 
filed by them to prove the signature of Omed Lall. The moonsifF, 
however, did neither, and, moreover, has omitted to ascertain whether 
the present defendants in the suit are the heirs of the original debtor 
or not. I therefore reverse his order and remand the suit for 
further investigation. The value of the stamp of appeal to be 
refunded in the usual manner. 


The 28tii January 1851. 

No. 173 of 1849. 

Appeal from a decifiion of Syed Mahomed AH Anliruffy Moonsiff of 
Befiar^ dated 2^th July J849. 

Syed SooUan Hoseiii, (Defendant,) Appellant, 
versus 

Syed Mahomed M eh dee for self and, as guardian of his infant 
daughters Kedoonissa, and Amceroonissa, Syed Mahomed Akbar, 
and Syed Bahadoor Ilosein, (PJaintitFs,) Respondents. 

This suit was instituted on the 24th March 1847, to recover 
the sum of rupees 217-14-8, balance due as rent of a farm of a 
6 annas, 2 dams, 17 cowries share, after paying tlie Government 
revenue and deducting 1 anna, 15 dams, 10 cowries, the sliares of 
the other partners, in raouza Chuk Jaroolah Oogao-liafeez, accord- 
ing to a kubooleut, dated 27th Bhadoon 1248 F. S., from 1249 
to‘l253 F. S. 

The particulars of this suit are duly recorded at pages 74 and 
75 of the Decisions of this court for June 1849, on the first of 
which month the case was remanded for re-investigation ; the 
moonsifi' having omitted to take evidence in proof of the claim as 
required by Circular Order of the 24th September 1832. Tlie 
moonsifl was also directed to take into consideration the receifits 
cited by the appellant and inquire into their validity. The moonsitf 
now remarks that after receipt of the record, he, in conformity 
with the court’s orders, called on the parties to file their proofs ; 
ttiat the plaintiffs produced a kubooleut, and cited several wit- 
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nesses to support their claim, but the defendant had neglected to 
take any step to establish his pleas, though more than six weeks 
had elapsed since he was required to do so. As the defendant admit- 
ted the agreement, and the plaintiffs’ witnesses proved the justness 
of the claim, and the defendant had failed to adduce any proof in 
support of his statement, and as the court could only call on the 
parties for their proofs, and this was the second occasion of the 
defendant’s neglect in their production, the moonsiff considered the 
pleas set u}) by him altogetlier invalid, and therelbro decreed the 
case against him. 

The defendant again appeals, urging that the moonsiff omitted 
to issue the requisite notice on the remand ofthesuit, to ascer- 
tain if the parties were desirous of employing the same pleaders 
as on the occasion of the former trial, and consequently appel- 
lant, being absent at Monghyr at the time, had no opportunity 
to defend the case ; that having no confidence in Jjochun 
Singh, one of the three pleaders engaged by him on the first 
occasion, the defendant had appointed two others and forwarded 
his receipts to be filed in court, under date the 20th June. The 
suit, however, was decided without any consideration being given 
to them, or his witnesses being summoned, and therefore the 
decision was opjwsed to the rules of court and the orders of 
this court requiring the validity of his recei^^ts tg be tested, d’he 
record show^s that the appellant appointed *two pleaders to de- 
fend the action, the vakalutnarneh Ixdng dated the 20th June 
1849. Though this does not appear, however, to have been pre- 
sented in the moonsiirs court till the 20th of the following 
month, yet I consider the jdeas advanced in appeal insufficient, 'flie 
appellant by his owm sliowing entrusted all his proofs to his vakeel 
on the 20tli June the })Ieader was present at the examination of 
the plaintiff’s witnesses on the 25tJi and 26th July, and signed their 
depositions, and the suit was not decided till tw o days after. It 
was very clear therefore that the appellant w^as aware of tlie trial, 
and consequently for the non-production of his proofs before the 
moonsiff he alone is to blame. As the plaintiffs’ claim was fully 
supported by both oral and documentary evidence, and the appel- 
lant has twice failed to establish his pleas, 1 consider the order of 
the lower court correct, and therefore confirm it and dismiss the 
appeal, with costs, without notice to the respondents. 
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The 28th January ISaI. 

No. 176 of 1849. 

Appeal from a decision of Sped Mahomed AH Ashrnjf\ Moonsijf of Behar^ 
dated T^rd Aiuptst 1^4!). 

Juggernutli Singh, (Defendant,) Aj>])i‘llant, 
versus 

Lala Jodha Ram, (Plaintiff,) Respondent. 

This suit was instituted on the 1st March 1849, to recover rupees 
24ft, y)rincipal and interest of a bond, dated 7tl\ Noveniber 1838. 

The plaintiff declares tlie bond in question to liave been execut(‘d 
by the defendant on the occasion of his borrowing tlie sum of 
rupees 124, to enable him to j)ay certain balances of revenue due 
by himself and other shareholders of mouza Ilurchand Purragh, 
pergunnah Puchrookhee, and which he promised to repay in 15 
days, but has failed to do so. 

The defendant admits having borrowed the money and given the 
bond, but pleads that the full amount with interest has been dis- 
charged ; a receipt to that effect, dated 11th Aughun 1250 F. S., 
having been given liim by the jdaintiff. 

The moonsilf considered the claim established, and therefore gave 
a decree in favor of the jdaintitl, at the same time remarking that 
the defendant IukV failed to file any proof in support of his plea of 
payment, though six weeks had elapsed since the date of his 
being called on to do so. 

In ap}H‘al, the j)lea of payment in full is repeated. The appellant 
also ui’ges that he was unable to produce the j)laintiff's receipt in con- 
sequence of its being with Ids son at Patna ; that the plaintiH’s wit- 
nesses gave collusive evidence, and as the repayment of the loan 
W’as declared to be demandable on the ex]>iration of fifteen days, 
the claim, if just, should liave been preferred then and not after 
such a lapse of time. 

. By the appellant’s own showing he not only neglected to repay 
the loan on the expiration of the term s})ecified on the bond, but 
allowed no less than five years to ehqisc ere he did so ; his alleged 
receipt being declared to bear date 1250 F. S., whilst the bond was 
executed in 1838 or 1245 F. S. I do not therefore give any credit 
to his plea of jiayment. Besides, he had amjde time allowed him for 
the production of his recei[)t, and, having failed to file it, must now 
bear the consequences of his own neglect. The parties examined in 
support of tlie claim being subscribing witnesses to the bond, and 
the execution of the deed admitted by the ajipcllant, the exception 
taken by him to their testimony, is, in my opinion, altogether unwor- 
thy of consideration. I therefore dismiss the appeal, with costs, and 
confirm the order of the lower court, without notice to the 
rc=ipondents. 
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The 28th January 1851. 

No. 177 of 1849. 

Appeal from a decision of Moalvee Sped llumeedooddeen Ahnnid, Moon- 
siff of An ninyahady dated Mh September 1819 . 

Petmnbur Malito, cowliord, {DefondiuU,) Ai)pellant, 

rersns 


Baboo Oodeyiiaraiii Sin^li, ( Blaiiititl, ) UospoiidorU. 

This suit was instituted on the 9tli April 18-19, to recover 
rupees 13-8-G, principal and interest of a bond, dated lOtli Augliiin 
1256 F. S. 

Tlie plaintiiY declared the defendant to have I sorrowed the sum 
I )f rupees 12-15 from liim, and to have executed the bond in (|ues- 
tion, stipulating to repay the amount by instalments off) rupees, in 
the end of Maugh, and rupees 6-15, in the end of Chyte, but had 
failed to do so. 

The defendant denied the debt in foio^ and pleaded that on the 
date of the bond he was from home, and therelbro could )K)t Inn e 
executed it. He also urged various frivolous^ excuses to show that 
the action had been brought out of malice. ^ 

The plaiiitifl’ replied that the defendant had killed and mad(‘. 
away with a deer which belonged to him, and had executed tlie 
bond for the abo^'c sum as the price of the animal. 

moonsifl' remarks that from the evidence of several witnesses 
examined, it was clear the defendai^t had killed the jdaintiff’s deej% 
and executed the bond in (piestion iji ]i('u of tlie price thereof; 
therefore it was but right that the defendant should jiay for the 
animal, though the bond on which the action had been brought, 
purported to have been executed for a money loan. Considering, 
how^ever, the price fixed by the plaintilf for the animal to be exces- 
sive, and 5 rujices to be its full value, he decreed the case li>r that 
sum in favor of the plaintilf. 

The defendant urges, in apjieal, that the plaintiff having sued him 
for abend debt, the moonsitf’s decision, awarding the ])rice of a deer, 
which he denies having killed, is incorrect, and that, if the charge 
of killing the animal had been true, the plaintiff would have com- 
plained to the criminal authorities, but had not done so. 

As the evidence of several witnesses examined fully establishes 
the fact of the defendant having killed the deer, and executed the 
bond as the price thereof, I see no reason for disturbing the deci- 
sion of the moonsiff, and therefore confirm it, and dismiss the appeal, 
with costs, without notice to the respondent. 

4 
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The yOni January 1851. 

No. 179 of 1849. 

Jppecil from a Jecisio)} of Mouluec Syed llumeedooddeen^ Moorisiff 
of Aurungahad, dated 5M Septemher 1849. 

Gosain lialuckpoorcc, (Defoiidaiit,) Appellant, 
versus 

Moliunt Seeljcliurun Goer, (Plaintiff*,) Respondent. 

Til IS suit was instituted on the 20th INIartdi 1849, to recover 
rupees 22-1 -G, the ])rice, with interest, of a pair of bullocks and 
cart, which the plaintiff rc[>rescnts tlie defendant to liave jnirchascd 
of l]i]]i for rupees 20, on the 2Gth Bysakh 1255 F. S., on the under- 
standing' that the amount should ])e paid in fifteen days ; but not 
having li(|uidated the debt, the action is brought to enforce payment. 
4die defendant admits liavini^ purcliased the cart and bullocks, 
but pleads having made full payment on the 15th Chyte in the 
presence of respectable parties. 

The moonsih* I’ejected the evidence of the defendants witnesses 
as being totally unworthy of credit, and as j)aynient of ru})ees 5 
only liad been established, a decree for the remainijig rupees 1 5, 
was given in favor of the plaintiff. 

The appellant urges against this decision that, by omitting to give 
him credit for the ru})t'es 5, proved to have been paid, the })laintiirs 
claim for the full f»rioc was incorrect, and therefore should not have 
been entertained, and that the action had been brought solely out 
of malice. 

4'he evidence of the witnesses examined relative to the ])aynient 
of the money, by the appellant, is re[)lete with im])robabilities and 
therefore totally undeserving of any credence, and 1 (juitc agree 
with the moonsiff in its rejection. Under these circumstances J 
dismiss the appeal, with costs, and confirm the oi’der of the lower 
court, without notice to the respondent. 

The 30th January 1851. 

No. 182 of 1849. 

Appeal from a deemon of Moulvee Syed Hameedooddeen Ahniid, 
Moonsiff of Aurangahad, dated 1th Avgust 1849. 

Toolsccram, father and guardian of Rampersaud, minor, })etitiojier, 
Appellant, in case of Doobey Hurkooram, (I^laintifl,) 

Resjiondent, 

versus 

DodraJ Singh, (Defendant.) 

This suit was instituted on the 2nd May 1849, for registration 
o( the pluintifFs name, as proprietor of mouza Lahurbunjareis 



asice mi dalihi/cc, 'l^ippakliirali^ pergunnah Bilonjur, valued at 
rupees 100-7-11, or tlircc times the rent roll. 

The plaint is to the eflect that the deiendant sold the property 
in questio]), with the exception of 25 hcei^ahs of land and 10 
nioahwah trees thereon, to the plaintiff, for ru))ees 3901, and execut- 
ed a deed of sale for the same, under date 18th Chyte 12;>6 F. S., 
and gave possession. As the property is registered as belonging to 
Doonear Singh, and the defendant oldained possession of th(' estate 
by decree of court, and has now sold the same to the plaintiff, he 
sues for the alteration of the registry and the insertion of his name 
as proprietor of the estate. 

The defendant filed no answer. 

The present ap[)ellant represented to the court that the estate of 
the defendant was divided into two parts, one of which, inouza 
Lahur, w^as let in farm to the plairitilFs son Ijisheshur Ram, whilst 
the other comprising the villages r>unjaree, Puranadhee and Now- 
adliee, had been let in farm, on a twenty years’ lease, from 125(1 to 
1275 F. S., to Uampershad, the ])ctitioncFs son, on an advance of 
rupees 1500, for which a <leed of htfc-bil-wnffa had been executed, 
uiuler date the 21st Aughun 1255 F. S., the jumma being fixed at 
rupees 17-4. As the deiendant had not repaid the advance, and the 
})etitioner’s deed bore date prior to that of the plaintiif, the defen- 
dant had no ]>owc‘r to dispose of the property. 

The moousiii decreed the case in favor of the* plaintiff, declaring 
his claim to be established by the evidence of the subscribing 
witnesses of the deed of sale, and the petitioner’s representation, 
relative to the bije-hU-mnffa^ to bo unworthy of consideration, as he 
had not ])roduced the document itself. 

In appeal, it is urged that the moonsiff never allowed the peti- 
tioner time to produce his documents in su])[)ort of his claim, but 
decided the case on the daj^ following the presentation of his peti- 
tion, without calling on him for pi oof 

The record shows the appellant to liave petitioned the court on 
the f)th August 1849, and the moonsi tf to have decidtvl the suit 
on the following day. On the appellant’s ]H*lition no order relative 
to the production of })roof or the bijv-bil-wi(ffa deed is recorded, nor 
is any reason given in the moonsitf*’s decision for not allowing the 
petitioner opportunity for so doing. I th<^refore consider the moon- 
siff to have decided the suit with unnecessary liaste, and without 
due i-cgard to the claims of the appellant, and accordingly reverse 
his order, and remand the case for further investigation. The value 
of the stamp <d‘ appeal to be refunded in the usual mannei’. 



ZlbLAH ItKIlAU. 




The 31st January 1851. 

No. 178 of 1849. 

Appeal from a decision of Monlvee. Sped ’Mahomed Furreedooddeetiy 
Moonsiff of Jehanahad, dated \\d,h Aucfust 1S49. 

Miisst. Hooriin, Slicik Ramzan Ali, Shick Fuziil Ilosein, and Sheik 
Siikliawnt Ilosciii, (sons), and Musst. Riissoolun, Mnsst Nuzee- 
nin, and Musst. Sliureefun, (daiiglit(*rs), heirs of Slieik Yoosuf 
Ali, (Defendants,) Ap])ellants, 

rersus 

Mecr Shujayat Ali, (PlaintilT,) Respondent, and Syed Wahid Ali, 

ohjeetor 1st. 

Musst. Jjiidorun, wife of ]\Ieer Ruddul, lor sedf and as ijjuardian of 
]\Ieer liolakie her infant son, ol)je(‘tor 2nd. 

This suit was instituted on tlie lOtli January 1849, for the 
refund of Sicca rupees 100, advanced on an izaralmameh, dated otli 
/.eliij 1248 Hi jree, togetlier witli interest, or ('Onipanv's rupees 
213-5-4. 

Tlie plaintiff declared Sheik Yoosuf Ali, the ancestor of tlie 
defendants, to have borrowed from him and his brother Meer 
Buddul the sum of Sicca ru])eeH 100, and fo liave given an izarah 
of 4 beegahs of aymah land in CJiuck Doulut alias (dholamec Cdiuck : 
that in the deed cifed it was conditioned that th(‘ pro])rietor of the 
land should receive one anna yearly as rent, whilst jdl other pro- 
fits should be enjoyed by the farmers, and in the event of tlie loan 
not being rejiaid in Jyto 1245 F. S., tlie farm lease should con- 
tinue. The plaintiff accordingly took ])ossessioJi, and up to 1245 
F. 8., dis])Osed oi‘ the revenue derived from the farm in conformity 
with the stipulations (jiioted. In 1240 F. S., howevcT, the village 
Avas resumed by (Jovernment, and the plaintiff and his brother dis- 
]K)ssessed. hi 1248 F. S., the jiroperty was settled with the A^arious 
shareholders, among Avhom Avere the defendants, as lieii’s of Sheik 
Yoosuf Ali, wlio induced them to refrain from advancing any claim 
to the lands in question till the settlement Avas concluded. He and 
Ids brother thendbre ])relerred no claim, in the full exq^ectation that 
the defendants would restore them to possession of the farm as 
ju’omised, but not having done so lie is comj)elled to bring this 
action for the full amount of the loan, his brother haA ing died in 
1251 F. S., and liis share of the sum advanced having be(‘n allot- 
ted to the jdaintiff on a division of ])roj)erty taking place: j)laintiff 
further intimates his intention of bringijig another action for the 
refund of rupees 25, loaned under similar circumstances, and for 
Avliich a separate izarahnainek was executed. 

I he defendants, Avith the exception of Sheik Ramzan Ali, filed 
an ansAver to the effect that, Yoosuf Ali, being a Avealthy man, had 



IK) occasion to borrow money, and never eKCCuted izarahnamelt ; 
that the docannent liad not been either registered or attested by the 
cazee ; that the j)laintilV had not h;id possession during tlie lifetime 
of Yoosuf Ali, and his claim was barred by the limitation laws; 
tliat in fact the lands in (juestion were not the property of Yoosuf 
Ali, but belonged to Ins mother, IMusst. lJuderun, who sold them 
to the defendants ; that even if the izarahnamvh was a correct deed, 
tlie plaintiff should have been nonsnit(‘d for claiming the whole 
amount, wljilst the document sliowed liis brother to have an equal 
share with liim therein, and that the action had been brought at 
the instigation of Sadiit Hosein. 

The plaintiff replied that Sadut ITosein, being a relative of the 
defendants, had endeavoured to adjust all differences, but, otherwise, 
he had no concern with the suit ; that he had been dispossessed only 
8 years and 4 months, and therefore his claim was not barred ; and 
as Musst. ljuderun had caused her signature to be attached to the 
deed l)y Sheik Tofele Ali, as a witness, it was clear she had no 
interest in the land as asserted by the defendants. 

Syed Wahid Ali represented his having a lien on the property, 
and therefore petitioned to guard against infringement of his rights 
hereafter. 

Musst. Buderun declan'd no division of property to have taken 
place between herself and the plaintiff, and therefore his claim to 
her deceased husbands share of the advance was incorrect. 

The moonsiff observes that as Sheik Ramzan Ali has fded no 
answer, his silence must be considered as a proof of the justice of the 
claim ; that the izarahnaiuch was proved to be a correct deed by the 
evidence of witnesses, and the report of the nazir of his court whom 
he hatl deputed to make local enquiries. The plaintiff therefore w^as 
entitled to a decree. As however the izaraluiamoh showed the advance 
to ha\e been made by ])otli brotliers, the plaintiff could claim only 
half the principal, and as he acknowledged ha ving en joyed the profits 
of the lands for o years, he could only recover interest for 3 years 
and 4 months. A decree was accordingly ])asse(l to the above eflcct. 

In appeal, the arguments already notetl hi the defendants’ answer 
are repeated. Udie appellants also urge that the nazir's rc])ort was 
made in collusion with the plaintiff, and that they brouglit tlie 
matter to the notice of the moonsiff*, but no consideration was given 
to the subject. 

Tlie investigation in this case is manifestly incomplete. In con- 
sequence of tlie absence of Sheik Ramzan Ali, and his not appearing 
to hav(‘ been served with a notice of the action, the moonsiff helcl 
a proceeding, under date 18th July 1849, and forwarded the requi-‘ 
site notice to be served on him, together with the usual notification 
affixed at his residence, througli the moonsiff of Mahoiiiadabad in 
zillahGliazeepoor. ddie reply to this proceeding, dated the 8th August, 
was received l)y the mooiisilf on the 15th idem. Ills deciding the 
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suit on the same day, without allowing the defendant even a day to 
file an answer, was therefore highly improper. Dei)utation of ' tlie 
nazir of his court for the j)urpose of making local enquiries was also 
irregular, such practice being considered objectionable and insuffi- 
cient for the ends of justice, as shown by the Sudder Court’s decision, 
in the case of Jyeram Bhiittacharge, petitioner, dated April 27th 
1850, Moreover, as tlie ajipelhints represented in the strongest terms 
the incorrectness of the nazir’s rejiort, T conceive the moonsift' was 
bound either to de])Ute an ameon for a second investigation, or to sum- 
mon witnesses to Jiis own court to attest the correctness of the first, 
lie however did neitlier, ]jut contented himsell* with the nazir's simple 
declaration to that cfiect. Under these circumstances, I reverse tlie 
order of the lower court and remand the ease for lUrthcr investiga- 
tion. The value of the stamp of appeal being returned to the 
appellants in the usual manner. 

The 31 st January 1851. 

No. 183 of 1849. 

Appeal from a decision of ^lovh'ec Sped Ifameedooddeeny Moonsiff' of 
^turnnpabady dated i)th Noremher ISJ!). 

Lala Debeepersaud, (Defendant,) Ajipelhuit, 

„ versas 

Lala Kalee Cliurni for self, and as guardian of his cousin Ilurrce 
Churn, (PJaintilf,) Respondent. 

This suit was instituted on the 5th May 1849, to close a drain, by 
the reversal of a miscellaneous order passed by the magistrate of 
Behar, dated 24tli March 1849. Suit valued at one rupee. 

The plaintiff states that liis residence and that of defeiulant are in 
the immediate neiglibourliood ol‘ eacli otlier in mouza Purseah- 
purbut; but during his absence from home, the latter built a drain 
to carry of the water from the direction of liis own Iioiisc wlau'e no 
sucli dz’ain before existed, .and thus endangered the ]daintiff’s pro- 
perty. On repairing his house in 1256 F. S., ])laintiff closed the 
drain, but on tlie defendant petitioning the criminal authorities, it 
was re-opened by order of the magistrate, for the reversal of which 
he now sues. 

The defendant declares the drain to have been in liis and ancestor’s 
possession for many years past and to have always run in the same 
direction. 

The moonsiff, considering that both parties had agreed to abide 
by the statement on oath of Rahum Ali, vakeel of liis court and pro- 
prietor of Purseali, and as that person deposed in favor of the jilain- 
tiff', and the claim was also established by the evidence of witnesses, 
decreed the case in favor ol' the plaintilf and reversed the order 
of the magistrate. 



The (lefenclant appeals against this orck'r, represcntii)*? tlic state- 
ment ol* lluhuin Ali, to be insuHicient and Ibnnded on tJie reports 
of otliers, and, further, tliat his witnesses liad fully established liis 
and disproved the plaintiff’s claim. As the defendant agreed to 
abide by the statement of Ruhuni Ali, and tliat person distinctly 
shows him to have no claim, and the phiintifrs witnesses bear 
amjde testimony to the drain having been built of late years, and 
that the water from the defendant’s house was formerly carried off 
by a drain in a dilferenc direction, I see no reason for interfering 
with the order of the moonsiff, and therefore confirm it, and dismiss 
the a])j)cal, with costs, without notice to the resj)on(lent. 




ZJLLAII WEST BIIHDWAN. 


Prksbnt: henry C. HAMILTON, Esq., Ofi’iciatixo Judoe. 


Tiik 2nd January 1851. 

Appeal No. 5 of 1850. 

Appeal from a decifiioit of Hahoo Chunder Seekur Chowdhry^ Principal 
Sadder Ameen of ZUlah IVest Pnrdwan^ dated ‘6rd January 18 . 00 . 

Koorarain Pandali, (Pauper,) Plaintiff, 
versus 

Musst. Gungamonee, widow and lieir of Juggernath Doss, 
deceased, and Raninioliun Banerjea, talookdar of lot Sook- 
inoypoor, ( Defendants. ) 

Rainmoliun Banerjea, Appellant. 

Suit for possession of 14^ beegahs of byriiiutter lakhiraj land, 
situated in inouza Kislioorkoon, together with font from 1250 to 
1254, laid at rupees 749-15. 

Ujjon hearing the petition of appeal in this case, and on examin- 
ing the decision of the principal sudder ameen with the nutheo, it 
appears that no ])roceedi ng has been held by that ofHcor, under 
Section 10, Regulation XXYI. of 1814, and whetlier the case is tried 
under Section 30, Regulation TL of 1819 or not, the requirements of 
that Section, and of Act No. XIL of 1843, must be duly fulfilled ; tlie 
same rules of procedure being alike applicable to both description 
of suits. The judgment is therefore incomplete, and as, with refer- 
ence to the decision of the Sudder Dewanny Adawlut, recorded at 
page 482, for the year 1850, case No. 129 of 1850, dated 14th Sep- 
tember 1850, Maha Raja Mahataub Chunder, appellant, it does not 
seem to be necessary to enter further into the case, 1 decree the 
appeal and remand the case in order that the abovementioned defect 
may be, in the first instance, rectified, and then a decision, on its 
merits, issued afresh. 

V'^aluc of stampt paper to be refunded in the usual way. 
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T II E 2nd Jan v a hy 1 8f> I . 

A]>peal No. 6 of 1850. 

Appeal from a decision of Baboo Chunder Seehur Choiodhrijy Principal 
Siidder Ameen of Zillah West Burdwan^ dated \ith January IH^O. 

Sreenath Roy, purchaser and talookdar of the putnec lot mouza 
Tautkanaly, appertaining to lot Altiapaturband, on liis demise 
his widow Mnsst. Bamakashee, mother of Rakhaldoss, minor son 
of the deceased, and Bishuiiath Roy, (Plaintiffs,) Appellants, 

versus 

Lukhykaunt Chattoorjee and others, (Defendants.) 

Suit for possession of beegahs 42-3-7-10 of land, held under 
the false plea of its being punchokee deottnr, situated in moiiza 
Tautkanaly, laid at rupees 949-11-3, including rent for the year 
1254 B. S. 

B}' referring to tlic petition of appeal, to the decision of the pi in- 
cij*al sudder ameen, as also to the nuthee of this case, I do not 
find that any proceeding has been held by tliat officer under the 
])n)visions contained in Section 10, Regulation XXVI. of 1814, 
and whether the tenure is a punchokee (termed in this district 
lakhlraj) or not, the requirements of that Section, as also of Act 
No. XII. of 1843, must be attended to, while Section 30, Regula- 
tion II. of 1819, cannot affect them. The judgment is therefore 
incomplete; and as it is not necessary to enter further into the case, 
with reference to tlie decision of the Sudder Dewanny Adawlut 
in the case of Muharajah Muhataub Chunder, appellant, recorded at 
j)age 482, of the decisions for 1850, case No. 129 of 1850; 1 
decree this appeal, and remand the case for the purpose of* having 
the above noticed defect remedied, after which a fresh decision, 
on its merits, can be passed. 

Value of stampt paper to be refunded in the usual way. 

The 2nd Januauy 1851. 

Appeal No. 7 of 1850. 

Appeal from a decision of Baboo Chunder Seehur Chowdhrijj Principal 
Sudder Ameen of Zillah West Burdioan, dated Ist February 1850. 

Kenaram Tewaree, putnee talookdar of lot Shahibgunge, and 
subsequently by purchase, in his stead, Musst. Mungla Dabya, 
(Plaintiff,) 

versus 

Hurry Mundle and others, heirs of Muthoor Mundle, ryut, deceas- 
ed, (Defendants,) Appellants, 

Moharaj Dheeraj Rajah Muhataub Chunder Bahadoor, Objector. 

Suit to assess beegahs 2,362-5-14 of land, situated in mouza 
Duldulee. at a jumma of riijHH^s 1,562-2-10 per annum, for 1254 
B. S., laid at rupees 1,502-2-10. 
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U])o]i hcan’jii; the petition ot‘ a])pejil, and the decision of tlie 
j)rincipal sudder aiiieen, it appears that no regular proceeding; has 
l)een held by that officer, under Section 10, liegulation XX VI. of 
1814 ; on the contrary, the roobakaree, dated the 1st of March 1848, 
is oppos(}d to tlie intentions of that enactment as subsequently 
ex])iaincd in Circular Orders, No. 55, dated the 13tli of October 
1848, altliou^li this case was decided long afterwards. The deci- 
sion is consequently incomplete, and as, with reference to tlie decision 
of tlie Sudder Dewanny Adawlut recorded at page 482, of their 
decisions for 1850, it is unnecessary to enter further into the case, 
I decree tlie appeal, and remand the case in order that the above 
defect may be, in the first instance, remedied and then a 1‘resh deci- 
sion be jiassed on its merits. 

Value of stainpt paper to be refunded in the usual waj . 


Tub 3rd January 1851. 

Apj)ea! No. 9 of 1850. 

Appeal from a (hcmoyi of Bahoo Chunder Seekur Ckowdhnj^ P/innpal 
Sadder Ameen of West Burdtvan, dated 21o'^ February lS,n). 

Kammohun Baiierjca, talookdar of lot ghaut Jybulliar, jungle 
mehals, (Plaintiff,) Appellant^ 

versus 

Pearee Mohun Bewah and others, (Defendants.) 

Suit to resume 359 beegahs of land, called Bunriar Kumar, &c., 
appertaining to lot ghaut Jybulliar, jungle mehals, stated to be held 
as lakhiraj by defendants, as also for possession, laid at rupees 
1,439-0. 

U})on henring the petition of appeal in this case, and on examin- 
ing the decision of the principal sudder ameen with the record 
thereof, no jiroceeding ajipears to have been lield under Section 10, 
liCgulation XXVI. of 1814, and whether this case requires to be ti*ied 
under Section 30, Regulation IT, of 1819, or not, the requirements 
of Section X. Regulation XXVI. of 1814, must be fulfilled. The 
judgment is therefore incomplete, and as, with advertence to the 
decision of the Sudder Dewanny Adawlut, recorded at page 482 
for the month of September 1850, case No. 129 of 1850, diited the 
14th September 1850, Maharajah Muhataub Chunder appellant, it 
does not seem to be necessary to enter more in detail in cases 
wherein this omission is discovered, I decree this ai)[)eal, and re- 
mand the case, in order that the abovementioned defect may bo 
rectified, after which a decision afresh, on its merits, can be issued. 

Value of stampt paper to be refunded in the usual way. 
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Tnic 3 rd January 1851. 

No. 12 of 1850. 

Appeal from a dechmi of Baboo Chunder Seekur Chowdhry^ Principal 
Siidder Ameen of West Biirdwan^ dated 2>0th March 1850. 

Kenaram Ciiuckerbutty, (PlaintilT,) 


versus 

Kenaram Tewarry^ and, subsequently, in virtue of his purcliase, 
Musst. Mungla Dabya, (Defendant,) Appellant. 


Suit to obtain possession of 25 beegalis of lakhiraj burinutter 
and pundiokce land, including tanks, &c., with wasilaut from 1245 
to 1253 B. S., laid at ruj)ees 779. 

Having heard the petition of appeal, this day, and having compar- 
ed the decree of tlie principal sudder ameen with the record, I do 
not find that any proceeding has been held under Section 10, Regu- 
lation XXVI. of 1814, and the requirements of this enactment must 
be attended to whetlier the case is tried or not under Section 30, 
Regulation II. of 1819. This omission makes the judgment in- 
complete, and as on such occasions it does not, with reference 


to the decision of tlie 

Enpfljsh Decisions for 
Septemi)cr 1850. 

Case No. 129 of 1850, and 
14th Septoinber 1850, p-agej 
482. 

Maharaj Muhataub Chun- 
clcr, Appellant. 

tlie usual way. 


Sudder Dewamiy Adawlut, noted in the 
margin, appear to be necessary to enter 
further into the case, I decree this appeal, 
and remand the case, in order that the 
above mentioned defect may be remedied, 
and a fresh decree issued on its merits. 
Value of stanipt paper to be refunded in 


The 3rd January 1851. 

No. 13 of 1850. 

Appeal from a decision of Baboo Chunder Seekur Chowdhry, Principal 
Sudder Ameen of West Burdwan^ dated \(}th April 1850. 

Rainnarain Adhikaree, (Plaintiff,) Appellant, 
versus 

Bhowanny Mai, the Government and others, (Defendants.) 

Suit for possession of 7 beegahs of lakhiraj land in mouza Nity- 
anundpore, from which plaintiff has been dispossessed under the 
plea set forth of its being Ghatwally, laid at rupees 134-5-10. 

Upon hearing the petition of appeal in this case, and on compar- 
ing the decision of the principal sudder ameen W'ith the record 
connected with it, I do not find that any proceeding of the nature 
indicated in Section 10, Regulation XXVI. of 1814, has been duly 
drawn up. Wliether therefore the case is tried under Section 30, 
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Regulation II. of I 8 I 93 or not, tlie Circular Orders, on tlie subject of 
enforcing the requirements of this Section, are decisive, and impera- 
tive, and must be attended to in all suits. The judgment is therefore 
Enf*Ush Decisions for incomplete, and as, with reference to the 
decision of the Sudder Dewanny Adawliit 
noted in the margin, it does not seem to be 
requisite to enter more fully into cases 
wl\ere this omission is thus made manifest, 
I decree this appeal, and remand the case, 
in order that the above mentioned defect may be remedied, and a 
fresh decision passed, on its merits. 

Value of stampt paper to be refunded in the usual way. 


K*r 1850. 

Case No 129 of 1850, 
dated 14th September 1850, 
page 482. 

Maliaraj Muhataub Cl Hin- 
der, Appellant. 


Tue drii Jan II A ll Y IHul 
Appeal No. 14 of 1850. 

Appeal from a Jeristor} of liahoo Chunder SeeJatr Ckorndhrij, Pnucinul 
Sudder Anieen of IJ^est Burduunt^ daled ‘^rd April 1850. 

Khetterinoliun Patur, (PlaintitT,) Apjiellant, 
versus 

Seetanath Panjah and others, (Defendants.) 

Respondents present without sitmn^pns. 

Suit to obtain possession of G3 beegahs of land appertaining to 
mouza Ilajrahpookur, together with mesne profits from tlie last 
half of 1251 to 1254 B. S., laid at rupees 542-9. 

Upon hearing the petition of appeal in this case, and on referring 
to the proceeding of the principal sudder anieen, dated the 2 nd of 
January 1849, stated to have been held under Section 10 , Regulation 
XXVI. of 18 14, alluded to in his decree, I find it is irregularly drawn up, 
and in direct opposition to Circular Orders, dated the 13t1i of October 
1848 No. 55. Hence the judgment is incomplete, and as, with reference 
to the decision of tlie Presidency Court of Sudder Dewanny Adawlut, 
recorded at page 482 of September 1850, it does not appear to be ne- 
cessary to enter further into detail, I decree this appeal, and remand 
the case for the purpose of having the defect, above indicated, duly 
rectified ; after which a fresh decision can be passed on the merits. 

Value of stampt paper to be refunded in the usual way, and as 
there is now a sudder ameen, this case will be transferred to him. 
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The 4th January 1851. 

Appeal No. 15 of 1850. 

Appeal from n decision of Baboo Chunder Scnhitr Chowdhrp, Principal 
Sudder Ameen of West Biirdtvan, dated 1 \ ih May 1850. 

Pudduuiloclmn Roy, (Plaintiff,) 
versus 

Manoollah Rajah, Gopal Singh and otlicrs, (Defendants,) 
Manoollah, (Defendant,) Appellant. 

Suit to obtain possession of beegahs of j)unchookee lakhiraj 
slieottiir land, situated in inouza Harmashra, with mesne })rofits 
for 1255 B. S., laid at rupees 142-8, calculated on 18 times value. 

Upon hearing the petition of appeal in this case, and the decision 
of the principal sudder ameen connected with it, it does not appear 
that any proceeding has been held under Section 10, Regulation 
XXVI. ''of 1814, by that officer. To this an objection, in appeal, 
lias been started, and whether the suit is trieil under Section 30, 
Regulation JI. of 1819 or not, the recpiiremonts of that enactment 
must 1)0 duly fulfilled. This judgment is therefore incomplete, and as 
it is not necessary by the precedent of the Sudder Dewanny Adaw- 
lut, recorded at page 482, of the Englisli Decisions for September 
1850, to enter further into detail, I decree the appeal, and remand 
the case in order that "the omission, indicated above, may be rectified, 
and a fresh decree be afterwards issued on its merits. 

Value of stampt paper to be refunded in the usual way. 


The 4tii January 1851. 

Appeal No. 16 of 1850. 

Appeal from a decision of Baboo Chunder Seehur Chowdhrij, Principal 
tSndder Ameen of Zillah JVest Burdwan^ dated 2hv^ May 1850. 

Gunganarain Roy, (Plaintiff,) Appellant, 
versus 

Rajah Damoodur Singh, Udhurj and others, Defendants. 
Govind Ghur, Oozurdai'. 

Rajah Damoodur Singh, Respondent, present without being 
summoned. 

Suit to recover possession of 600 beegahs of jungle land, with 
value of timber cut and carried off‘ by defendants, and for the re- 
versal of an order issued under Act No. IV. of 1840, laid at rupees 
1595. 

Upon hearing the petition of appeal in this case, and on referring 
to the proceeding of the principal sudder ameen, dated tlie 3rd of 
March 18-19. mentioned in the decree connected witli it, 1 find 
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tliat the oI)jectioii started, in appeal, that no reonlai* proceeding has 
h(‘en lield under Section 10, liegulation XX VI. of 1814, is correct. 
The proceeding quoted being altogetlier ojiposed to (Circular No. /)5, 
dateil the 13tli of October 1848, and tlie issues not having been pro- 
perly drawn, the judgment is therelbre incomplete, and as, with 
reference totlie precedent of tlieSudder Dewanny Adawlut, case No. 
129 of 1850, recorded at page 482 of the English decisions for the 
month of September 1850,Maha Rajah Muhataub Chunder a])i)ellant, 
it is not necessary to enter further into cases where tlie omission is 
discovered. 1 decree the appeal, and remand the case, in order that 
the defect, above indicatcfl, may be, in the first instance, rectified ; 
after \n Inch a 1‘resh decision, on its merits, can be jijissed. 

Value of stampt pajicr to be ivfunded in the usual way. Respond- 
ent having ajipeared, without summons, must pay his own costs in 
appeal. 


The 4th January 18,)1. 

Appeal No. 17 of 1850. 

Appeal from a derision of Baboo Chunder Seekur Choiodhry, Vrincipal 
Sadder Ameen of West Jhirdwan, dated 20/A May^ 1850. 

Cliundermohun Singh Baboo, (Bhiintitf,) Ap})ellaiit, 
versus • 

Sreekaunt Roy Gosliein and others, (Belendants.) 

Rajali Damoodur Singli, one of tlie defendants, present without 
being summoned. 

Suit to olitain possession of about 250 beegahs of jungle and 
other land appertaining to mouza Mooktatole, with value of trees 
plundered by defendants, and for the reversal of an order issued 
under Act No. IV. of 1840, laid at rupees 591. 

This case and the preceding appeal. No. 16 of 1850, are in all essen- 
tials the same; and as the principal sudder ameen has not pi’ej)ared a 
regular lu’oceeding, under Section 10, Regulation XXVI. of 1814, 
drawing out the issues, but has acted in direct opposition to Circular 
No. 55, dated the 13tli OctobiT 1 848, as pointed out in my decision of 
this date in appeal No. 16, his judgment is inconqilete. I therefore, 
for similar reasons as ex[)ressed in that case, decree the apj^eal, aial 
remand the case, that the defect indicated may, in the first instance, 
be remedied ; after which a fresh decision, on its merits, can be passed. 

Value of stampt paper will be refunded in the usual way, and as 
Rajah Damoodur Singh, one of the defendants, respondent, has 
appeared without notice, he must pay his own costs in appeal 

This case will continue in the principal sudder ameen’s court. 
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The 3Utii J ant ary IS^l. 

(-aso No. 18 of 1850. 

fief/ular Appeal from a ilectsion of Chundcr Serhnr Choa'dhnj, Pn/iripal 
Sadder Ameen of Bancoorah, dated 18M July 1850. 

Ketlior Moliun (xliose and otliers, (Defendants,) Appcdlants, 

versus 

lias Beharec Gliosc, (Plaiiititf,) Respondent. 

Suit valued at rupees 12, annas 4. 

In the original suit lias Beharec Gliose sues for possession of two 
eottalis of land in inouza Dessora, whicli he states to be his nial 
holding, and that Kethur Rlohun Gliose and others, the defendants, 
forcibly oppose his building a house thereon. 

Phiintiti' in support of his claim produces: 

1st. A pottali from the maliks of mouza Dessora, dated 121 d 
B. S., granting four becgahs nine cottahs of mouza Dessora, (iny 
julkur j to Ticca Ram Ghose, ancestor of jdaintitf, for a consideration 
of 32 rui)ees 4 annas, to be paid annually as malgoozaree. 

2nd. Two witnesses whose evidence proves (‘ontinued posses- 
sion, by him or his family, of the land in question. Defendants allege 
tliat the land is their lakliiraj property and adduce in evidence : 

1st. A kubooleut of 1229 B. S., stated to have been given to 
themselves by Bullye Ghose, (a brother of plaintiff), agreeing to pay 
1 rupee (> annas 10 gundas, for four and a lialf eottalis of land, 
(pooshtatalab Doomnapokur) being part of the embankment of 
Doomnapokur. 

2nd. One witness to the autlienticity of the above kubooleut, 
and to the possession of defendants of the land claimed by plaintiff*. 

Tliis case was, in the first instance, instituted in the moonslfPs 
court by both jiarties, by Kether Mohun Ghose and others, versus 
Ras Beharce Ghose, for rent of their lakliiraj lands, and by Ras 
Beharee Ghose, against Kether Mohun and others, for possession as 
in the jiresent instance. The inoonsiff nonsuited both parties on the 
grounds that the dispute had reference solely to lakliiraj rights, 
and was not cognizable by him. 

On the case, in a renewed form, coming before the principal sudder 
ameen, which, with reference to its small value, was occasioned by the 
nature of dispute as between lakhirajdar and malgoozar, preclud- 
ing its being dealt with by the lower courts, that officer forwarded it 
to the collector for opinion, under Section 30, Regulation III. of* 1819. 
The collector returned the inisl with his record that no lakhiraj 
title was made good. The suit was then tried on its merits solely 
as regarded right of possession. 

The principal sudder aniei'ii decrees the ease in favor of 
‘HI tho yr<ninds. 
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1st. Tliat the pottah f^raiited by Ibniier maliks of Dessora, to 
Ticcaram Gliose, still holds good as proved by tlie corroborating 
evidence of two witnesses. 

2nd. Idiat the authenticity of the kiibooleut, produced by 
defendants, is iinsu})ported by cither probability or evidence. Tlie 
one w'itness alone (out of many named) produced by defendants, 
having stated, first, that the kubooleut was executed by Bullye 
(jrhose two or three years back, and then that l>ull>'e Gliose died 
live or six years ago. That there is also great discrepancy in tin's 
witness's description of tlie boundaries noted in the kubooleut. 

8rd. The date of the kubooleut b(‘ing no where alluded to 
either in the nrzee drawm of the present cast*, or in the iirzee (Nh>. 227 ) 
jiresentoHl in the nioonsitrs court, in the trial aliove mentioned, both 
tliese urzees iia\ing been entered [irior to the produ(*tion of the 
kubooleut in court. 

The appeal is grounded on the form(‘r local investigation before 
tlie moonsiff, with the moonsilf's derision o(‘ nonsuit, not having 
been fully considered b)' the principal sudder amcen, and the actual 
maliks of the estate not being included as parties to the suit; and on 
only one of many named witnesses having been examined by the 
court. The original grounds of defence are also reca[)itulated. 

On examination oi' the moonsilf's decree, nonsuiting Eas Eeharee 
Ghose, now lor the first time jiroduced in coui;t, 1 can find no cause 
to differ from the principal sudder ameon's decision.* Neither docs the 
non-interference of the maliks in any w^ay invalidate the j’ight of 
respondent to hold possession ol‘ Jiis nifd land, quoad tlie claims of 
appellants. The non-pi’odnction of more w’itnessos is entirely the fault 
of appellants themselves. 1 fully concur in the jjrincipal sudder 
ameen’s remarks iipliolding the validity of respondent’s pottali, 
and on the insulficiency both ol’ the kubooleut pj-odueed by 
appellants, and the evidence adduced in support of its authority. I 
therefore confirm liis decree in favor of Ras Behurcc Ghose in full, 
wdth costs, and w^asilaut as thereon detailed. 
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l^Hicsiv.vT : A. SCONCE^ Esq., Officiating Judge, 

The 4tii January 1851, 

No. 9 of 1850. 

Appeal from a decision of PumJtf Sj'ccnath liidi/nhngisht Principal 
Sw/f/er Amccfiy dated Ath April 1850. 

Esnrecporsliad, (Plaintiff,) Appellant, 
versus 

INlusst. Kosulea, and Kantopersbad, (Defendants,) Respondents. 

On tlie 6th August last, I disposed of this case on its merits; and 
on tills occasion, reviewing my first order, I am confined to the 
discussion of that part of it, which discharged Kantopershad from 
lialiilitv in the matter of the decree. 

1 have listened largely to the representations of Kantopersbad, and 
have given him ample oj>portunity to adduce such evidence as ho 
thought calculated to prove that he did not succ^L^ed to the pos.ses- 
sionofany property left by (Toomanee SinglT Huzaree, by whom 
originally the debt sued for was contracted. But it appears to mo 
that he has failed to suj)])()rt the plea urged by him in refutation of 
tile new evidence preferred by the appellant. What 1 rely upon, is 
a petition presented to the collector on the 8th January 1842, by 
Musst. Ba])cliee, the mother, and Musst. Kosulea, the widow of 
( loonianee Singh, and this resjiondent, Kantopersbad, with the view 
to tlie substitution of their names, ainl the names of Kantojiershad’s 
two brothers, in lieu of that of Gooiiianee Singh, as the proprietors 
of turuf Futeh Singh Iluzaree. In the body of tlie jietition it is 
written as plainly as language can write, tliat Kantopersbad, as well 
as Musst. Bajicluie and Kosulea, was in possession of the estate 
(Mutrooka) left by Goomanee Singh. This must be understood as 
tiro {lositive assertion of Kantopersbad himself, as w^ell as on admis- 
sion made by the tw^o ladit^s. True the petition was prc'scnted by a 
inooktar; but the powers of this person are not repudiated ; and after 
the ordinary inquiry, the application was acceded to by a roobuka- 
ree, ])assed on the 28th June 18 -til. 

It is mentioned to me verbally that, at the period in question, 
Kaiitopershad was a minor, being only fifteen when the petition was 
presented; but men giving him the benefit of that assumption, 
(though it is not a point which he urged in his written plea, and has 
olfereil no ])roof of it,) it w'as obviously understood at the time that 
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lu‘ \\a^ (?ouipetent to p-aiit a inuoktarnaiiuih ; com])etcnt, 1 mean, in 
tlie (‘stimation of’ the parties interested, and that lie asserted tliat as 
a fact wliicli, above all others, the widow and mother of the deceased, 
who were parties to his application, wxTe most competent to verify 
or to deny. 

Now it is averred that Goomanee Singh lield, not the whole but 
only onc-foiirth share of turuf Futeh Singli Iliizaree, and that 
Kantopershad and his brothers, as licirs of Bliow anee Singh, a 
brotlier of Goomanee Singh, held as a matter of right another 
fourth sliare of tiic same estate ; and in fact that, originally, four 
brotliers held four equal shares ; but 1 must remark that, though 
now I find tliat Kantopershad did by his ow n admission acquire an 
interest in tlie estate (Mutrooka) left by Goomanee Singh, it is not 
niy purpose to fix cither the amount of that estate, or Kanto[)ershad s 
liability. As if to corroliorate his objections, Kaiitojiorshad states 
that K(.)sulea, his aunt-in-huv, in Poos last, sold to him the one-fourth 
of turuf Futeh Singli, that is, the very fourtli w hich she had 
acquired from her husband: but wdicther this be true or not; and 
if true, whether it be legal or not; the fact remains that Ka-ntoper- 
sliad declared himself to have acquired in succession to Goomanee 
Singh, a share, not in this specific estate or that but, geiuTally in 
all the property left by him at his death. I neither define the share 
acquirc‘(l by Kantopershad, nor the value or nature of the Mutrooka 
in Avhicli he acquired an interest; but it seems to me that it w^ould 
be inecjui table not to hold him bound as one who benefited by 
(joomance Singh’s death to account pro tanto for his debts. 

That Kan topersh ad's brothers have not been made defendants in 
tin's action, does not afl'ect Ids owm liability. Tiny cannot in exe- 
cution be made answ erable : only the interest acquired by Kanto- 
jiershad in Goomanee Singh's estate, (Mutrooka) can govern the 
demand made upon him ; not the interest w hich his brothers may 
have ap[)ro])riated. 

Nor, further, can I consider the joint declaration made by Kanto- 
pershad, Bapehee, and Kosulea, to be nullified by tlie nature of the 
ailministratioii granted to tlie tw^o latter, on the 3rd July 183i>. 
J'hen Bhow anee Singh, father of Kantopershad, had also ajiplied to 
be made kaim mokam, that is, administrator, or more strictly, repre- 
si^ntatives of the deceased Goomanee Singh. The powers of repre- 
sentatives w'cre not sought for it appears for any immediate jiur- 
pose, but only that the several petitioners should be recognized by 
the judge as the virtual representative of the deceased, and the 
judge looking upon Bapehee and Kosulea as the legal heirs of 
Goomanee Singh, jiassed an order in their favor. It is not necessary 
to consider wdiat the two ladies did or did not under that order; and 
quoad the })ropcrty of Goomanee Singh, I cannot but consider that 
tliey themselves, it may be in abandonment of their legal riglits, 
asserted that Kantoiiersliad w as their co-sharer. 
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VVitli tlieso views, I associate Kantopersliad witli Kosulea in tin* 
decree already j)assed. So far as lie may have acquired and cnjoyetl 
the property oi‘ (Toomanee Singli, he must be answerable lor tlu^ 
sum claimed, with interest and costs of both courts. 

The 7tii January ISf)!. 

No. 40:^ of 1850. 

Appeal from a decree of Moolree St/itd Alnmuf Moonsiff' of Uuttenhy 
dated ^lud Anijmi 

Kishnomohun Nath and others, (Defendants,) Appellants, 

versnsi 

(h)luckchiinder Seal, representative of Jlurchunder Seal, 
f Plaintiff,) Kespoudent. 

The moonsiff has been at so little jiains to discriminate the res- 
pective pleas of the ])arties to this suit, that it nuist be remanded for 
re-trial. Jioth jiarties claim the disputed land as under tenants, and 
both ])oint to distinct leases and to several renewals in their favor; 
and, not to say tliat the moonsiff has not discussed the genuineness 
or the h'gal force of these several settlements, lie has not stated at 
all the grounds of the, (defendants’) appellants’ claim. It is true that 
the defendants’ answer is short and incomplete ; but this is j>artly 
accounted for by the circumstance that they themselves had institut- 
ed a sejiarate suit relating to the rent of the* saiye land; anrl, at all 
events, the moonsiff was bound not to pass ‘judgment upon their 
answer, as he professes to do, wdthout a full understanding of the 
facts relied upon. 

1 will not confine the moonsiff in liis enquiries; but I will indicate 
certain points, the non-investigation of which must leave his deci- 
sion insufficient Plaintiff', respondent, in his plaint, states that ho 
and Kamhui'ce first ac([uired a ncem howalah of the land in 1250 
P). S. Pefore me the appellants trace their [lossession of the land 
up to 1258. Here then is one issue to be tried. Did the appellants’ 
])ossession precede rcs[)ondents f and, if it did so, was their possession 
annulled, or in any way affected by the pottali which respondents 
profess to have obtained in 1250? 

Again, as it appears to be admitted by both sides that, the chur, 
wdthin wiiich the land lies, was definitely farmed by Government to 
Mr. Jackson, Gopenath Boodhee Munt and others; it should be 
considered whether or no the farmers issued pottahs to one or both 
of file litigants ; what the validity of such pottahs, if given ; and 
if not given or if not valid, which of the parties, by any preceding 
circumstances, should be considered to have legal possession of the 
land at the date, that is tiie 9th May 1252, upon which, from the 
alleged forcible dispossession of the defendants, the plaintiff* founds 
Ins suit. 

The value of the apjieal stamp will be refunded. 



/ILLAH <’HlTTAUf)K( 


'fiiE 25 th Jamiahy )S5L 
No. 98 of 1850, 

Jppea! fro7H a decret^ of Mt\ Famey^ Sudden Moonsf tf Fhd tayioiy, 
dated lat Fehraary 1850. 

■VralioiiKHl yVzoenij (Plaiiititi,) Appellant, 
eersus 

Kukeer Mahomed and Mahomed Azeeni, (Defendants,) 
Respondents. 

In this suit, plaintiff^ the purchaser of 4 krants, 5 fi;undahs^ from 
Sliamut Alee, who had pureliased the same at a public sale held 
in execution of a decree, seeks to oust from possession of this land, 
the defendants, respondents, ho, admitting plaintiff’s right as a 
juirchascr, profess to be entitled to hold the land as ryots, paying 
})laintiff rent. Before tin’s, a case of forcible dispossession, between 
the same parties, had been instituted in the magistrates court, and 
the session judge, on tlie 13th July 1848, trying that case in appeal, 
adjudged possession to these respondents. 

Now whether I refer to the witnesses of tlie plaintiff or to thos(‘ 
of the defendants, I think there is no reason to doubt that the 
defendants, or their father Mudun Saudagur, for a few years, have 
cultivated the land now in dispute: but I have a still deeper (jues* 
tion to consider oiii this occasion; namely, what was the condition 
of their occupancy and how did it arise? In defeaiding this action, 
defendants plead a settlement made in their fav’^or, on the lOth 
Sravvun 1207, by Shamut Alee, from whom, nearly three yeai's 
later, plaintiff’, appellant, purchased the land ; and, unquestionably, 
if tliat settlement were genuine, it might go far to justify the claim 
now preferred by them. But I must observe that the genuineness 
of the j)ottah j)roduced is not to be relied upon. It was written in 
1207, say the defendants, that is in 1245 A. D., but as in the 
(‘omplaint made by them to the magistrate, on the 19th May 1848, 
they say notljing about this pottah, relying exclusively on theii* 
])()ssessiori for nine or ten years, it must be inferred that the pottah, 
at that date, had not been prepared. 

Thus tlien my conclusion is that though the defendants, respon- 
dents, did for some years hold and cultivate the land, their tenure 
was that of mere tenants at will : for when I came to consider 
under what plea they should be entitled to sujierscde the appellant, 
in the immediate occupancy of the land, I ffnd not only no evidence 
upon which I can rely, but no specific title set forth. I have no 
reason to conclude that tlicir tenure is permanent or hereditary ; 
nor that it is for a period of years; and the only alternative 
rcanains that they arc liable to be, ousted at the will of the rightful 
occupant of the land, this a})pcllant. 1 so decree v>itli all costs 
payable to appellant. 
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T n E 27t II .1 AN r AR V I S;) I . 

No. 74 ol* 1850. 

Appeal from a deeree of Moiifeee FerhutooUah^ Moons ff of Bhojpore^ 
dated \Afh Jamuinj IStH). 

Kuiu Sooncler Son and Kani Moliuii Son, ( Defondants, ) 
Appellants, 
versus 

Sliuroopuonissa, (Plaintill,) Uespondont. 

Tue (juestion raised by the (plaintitl*,) respondent, in tliis case, was 
the amount of assessment payable by lier, fbi* her talook, consisting 
of d. 8, 9, 4, 2, within the appellants’ resumed mehal ; and by 
the assent ol* the ])arties, was expressed before me in ap])eal. 
I have only to declare that it is agreed tliat the jiimma of the land 
shall be rupees 50-1 per annum, and that each party shall pay their 
own costs. 


The 27tii January IH51. 

No. 75 of 1850. 

Appeal front, a decree of Moalvee Fevhutoolah^ ]\loonstjf of Bfiojpore, 
dated 14 /// January 1850 . 

Ram Sounder Sen and Ram Mohiin* Sey, (Defendants,) 

Appellants, • 

versus 

Shureepuonissa, iPlaintiH*,) Respondent. 

This suit was instituted to recover an excess of rent levied by 
tlic appellants, the zemindars of the respondents, and a decree was 
passed in favor of the ]*cs})ondent by the lower court. Rut it is 
admitted by the parties this day before me, that in gi^ ing elfect to 
the assessment, wliich in a separate suit has been agreed upon, 
the respondent has no claim for any over charge u})on the 
appellants; accordingly it is agreed that the moonsiffs decree shall 
stand reversed, and that the parties respective! v shall beai' their 
own costs. 


Th k 8 1 ST January 1 85 1 . 

No. 5 oi* 1850. 

Original Sait. 

Sheikh Obedoollah Khan, (Plaintiff; 
versus 

Ayeenoodeen and others, (Defendants.) 

This suit was instituted b}' the plaintiff, zemindar, to oust llu^ 
defendants from tlie land hold by them, and to recover arrears 
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c)t rent ii'Diii thciii i\l tlie value of 2 rupees ii kaiiec ; inasmuch as, 
eontraiy to tlie terms of the settlement inaJe witli them on the 
oOtli Assar 1204, they Iiave failed to enter into a revised settle- 
ment at an enhanced rate. To tliis defendants answered tliat 
the cultivated land lield hy them was not d. 1, 12, o, 3, 2, as 
stated by the plaintiff’, but only d. 8 ; and, moreover, that both by 
the terms of the oi’igiiial settlement, and by a decree jiassed by a 
principal sudder amcen, on tlie 18tli April 1849, the assessment 
of their d. 1, 8, Avas determined to be rupees 24 per annum, that 
is, at the rate of 1 rujiee the kanee. On tlie 24th ultimo, 
I called the attention of the jiarties to the issues before me, first, as 
regards the legal right of the plaintiff' to oust, the defendants and, 
next, as respect the facts included in the disputed rates and extent 
ol’ cultivation. 

Having noAv gone over the proceedings, I must find that the plain- 
tiff’ has failed in justifying the jirimary object of his suit. lie seeks 
to oust his tenants because they did not enter engagements for the 
years 1210 and 1211, at the enhanced rate of 2 rupees a kanee, in 
lieu of the rate of 1 rupee a kanee, provided for by the settlement of 
1204. But the objection insisted upon by tlie defendant’s pleader, 
which I must uphold at the very threshhold, is that tlie plaintiff’ 
neither at the commencement of the year 1210 nor of 1211, served 
a written notice on the defendants, calling on them to pay the specific 
rent ; their failure ..to pay Avhich he now ui’ges as a ground for the 
forfeiture of the itrnam held by them. 

He proves to me that for the years 1207 and 1208, he served such 
notices : but here Ave have a neAv cause of action. The question be- 
fore me now is not the default of the defendants for 1207, or 1208, 
01*1209: the principal sudder ameens decree oftlie 18th April 1849 
governs those years; and as tlie jdaintift' declares his right to oust, 
OAving to the defendant’s declining to pay an enhanced rent for 1210, 
I am confined by law to the ascertainment of tlie fact of liis having 
served upon the defendants preliminary notice of his intention to 
levy the enhanced rent for that year and 1211. As it is, we have 
nothing but a summary suit for the arrears of 1210, instituted on 
the 1st August 1849, corresponding Avith 1211. 

Possibly, to some extent, tlie plaintiff’ may liaA e been misled by the 
terms of the principal sudder ameen's decree ah’cady adverted to. On 
that occasion, the principal sudder ameen found that the terms upon 
Avhich the first settlement Avas guaranteed by the zemindar to his 
tenants, could not, cjuoad the years 1207, 1208 and 1209, be held to 
have been fully discharged, if he Avere permitted to cliarge a higher 
rent for those years than that entered in the pottali ; and he intimat' 
ed his oi)inion that, from 1210, the plaintiff’ might take Avhat ste))s 
Averc o})en to him for ousting the defendants. But, obviously, this 
order did not absolve th(^ plaintiff from the necessity <»f giving the 
defendants tln' option of liolding, under the terms prescribed by lau, 
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the lands conferred by the original lease for 1210 or 1211, either at 
the enhanced rate specified by the zemindar, or in defiance of his 
specification, if they considered tliemselves so justified by the tenor 
of the rights en joyed by them. 

Under these circumstance's, for the years 1210 and 1211, I cannot 
find that the ])laintitf is entitled to oust the delendaiits, nor to levy a 
higher rent than 16 rupees a droon; and as the defendants before 
me admit that the cultivated land occu[)ied by them amounts to 
d. 1, 12, 3, 3, 2, 1 decree arrears at 16 rupees a droon upon that land. 
Costs will be charged to defendants at this proportion. 


7 
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Present: S. HO\VliIN(i, Esa., Officiating Additional 

Judge. 


T ME 2nd J an r a r y 1851. 

No. 410 of 1850. 

Regular Appeal from a decision of Moulvee Abdool Juhbur^ Moonsiff of 
Issapore, dated 1th June 1850. 

Ilydcr Ali, Zeenut Ali, Kooleca Beboe, and Dhoya Bebee, 

( Defendants, ) Appellants, 

I'crsus 

Issancbnnder, (Plaintiff,) Respondent. 

Suit instituted 28th December 1849, for possession of 7 krants, 

8 ^iindalis, 11 cowrees of land in rnonza Durlioon, v\asilaut ru])ees 
33-2-9, and value at the sal(‘ rupees 109-2-9. 

The plaintiff stated that at a sale by the moonsiff, on tlie 5tli | 
February 1849, lie purchased the above land, the property of^ 
Devvan Ali, sold in virtue of* a decree ; that tlie land is occu])ied by 
defendants as jotdars, and that they will neither pay rent, nor give 
up ]K)ssession. 

Zeenut Ali, defendant, replied that 18 gundahs of land had been 
separated from the turuf, and given as towfeer to turuf Doorga 
Sein, as per decree of 4th ]\Iay 1849, and settled witli the 
zemindar. 

The other defendants claimed the land as talooks held at a 
low rent. 

ddic moonsiff observed that the plaintiff’ had a right to the land, 
and that the claims to hold it as talook were false. The parties 
having no })ower to grjint pottahs, the suit for separating 18 gun- 
dahs of land from tlie tenure, was <lecidcd without plaintiff having 
been made a ])arty to the suit, and on the jireeedent of Gunesli 
Dutt versus Rami^yal, (Sudder Dewanny Adawlut Reports, 7th 
September 1847,) he set aside the decree of 4th May 1849. The 
whole of the land in dispute was attached by the court, and sold 
in the usual manner, lie decreed for plaintiff. 

4die defendants appealed, rejieating their assertions, stating that 
plaintiff should haim sued them separately, and that the moonsiff’ 
did not call on them for proofs. 

Judgment. 

The plaintiff* has proved his purchase at the moonsiff’s sale of 
the projierty of Dewan Ali, and that this property consisted of the 
land now sued for, which had been attached in the usual manner. 
He has further proved that llyder AI^ defendant, demanded of him 
5 rupees, and on his refusal to pay, withheld his rent in concert 
nith the other defendants. 
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On the 18th February 1850, defeiidants^were called on to exhibit 
their proofs. Zeenut Ali alone filed a decree he had collusively ob- 
tained, and which the nioonsiir very })r()perly set aside. 

The object of defendants, in having the case undefended in the 
moonsiff’s court, and then appealing, can only have been to throw 
impediments in the way of justice, and especially the execution of 
the court’s decree against Dewan Ali. 

T shall exempt Zeenut Ali who made a defence, though a fraudulent 
one, in the lower court. The other defendants, appellants, I fine 10 
rupees each, for a litigious appeal, and direct the nazir to levy the 
amount. 

The appeal is dismissed. 


The 2nd Jan oar y 18.51. 

No. 411 of 1850. 

ReyuUir Appeal from a decisto)) of Moulvee Ahrtool JubbuTy Moonsijf 
of Issapore, dated Wth June IHoO. 

Mokeem and Mahomed Tukkee, (Defendants,) Appellants, 

re)\ws 

Moonna Bebee, (Plaintiff*,) Respondent. 

• 

Suit instituted 22nd December 1849, for j^'allie of 200 arees of 
rice, as per tumussookh, Company's rupees 20. 

The plaintiff stated that on the 21st Kartick 1200, her late 
husband advanced to defendants 1 6 Sicca rupees, for which they 
agreed to deliver 200 arees of rice, in Poos of that year. Her 
husband died in 1209, leaving plaintiff and minor children. 

The tumussookh was given to Bakur Ali, })laintiff s husband, and 
Jan Ali his brother, also deceased. 

The defendants denied the d(;bt. Mahomed Tukkee said he was 
a minor at the time and could not write. 

The moonsiff observed that plaintiff had exhibited a certificate 
entitling her to collect the debts of her husband and had proved 
the tumussookh. He decreed for ruj)ees 20, the value of the rice. 

The defendants appealed, repeating tludr defence, and stating that 
the witnesses to the bond live at a distance. 

Judgment. 

There seems no good reason for doubting that the bond is genuine. 
The witnesses speak positively to |)aymcnt of the money, and do not 
mention the age of Mahomed Tukkee, further than that they do not 
know how old he is, Mahomed Tukkee has brought no evidence 
to his age, he merely states he w^as a minor, without specifying wliat 
his age was then or now\ 

I dismiss the appeal. 



10 


ZILLAH CniTTAGONOi. 


The 2nd January 1851. 

No. 412 of 1850. 

Regular Appeal from a decision of Mouhee Hadee Aliy Moonsiff of 
Rnngunneeah, dated \ Sih June 18:)0. 

Fiitteli Ali and Dewan Ali, (Defendants,) Appellants, 
versus 

Kumur Ali, (Plaintiff*,) Shinn Bebee and others, 

( Defendants,) Resjiondents. 

Suit instituted 31st December 1849, for rupees 42, principal 
and interest, due on a bond. 

The plaintiff' stated that the appellant, with Bnksha Ali, and 
vShainnt Ali, gave him, on the 19th Anghiin 1203, a tninussookh 
for rupees 21. Two of the debtors being dead, ho sues their heirs 
wlio admit tlie demand. 

The defendants re})lied that plaintiff’ promised to procure the 
loan of rupees 21 for them, from his mother; and rlius obtain(‘d the 
tninussookh. He then said that he had (piarrelled with Ids mother, 
and had destroyed the bond, for value of which he now sues. 
There were other dealings between plaintitf and defendants who 
traded in partnership. 

This bond had been altered. 

The i^ionsitf observed that the plaintiff had bronglit forward 
many respectable ‘'witnesses to the tninussookh, and to dtdendant 
having admitted the debt aiul defendant's name to the ]>laintiff‘ hav- 
ing ever said he liad» destroyed the bond. He did not consider the 
bond to have been altered, and d(K*reed for plaintilf. 

The defendants a]jpealed, I’ejieating their assertions, and stating 
that plaintiff ’s witnesses were not trustworthy. 

Judgment. 

The plaintiff has jiroved the bond, and payment of the money; 
as also admission by defendants of tbe debt being due, and no good 
reason has been adduced why the evidence should be rejecjted. 

I confirm the moonslirs decision, and dismiss the ai)i>eal. 


Ihi E 2n d Jan u a r y 1 85 1 . 

No. 413 of 1850. 

Regular Appeal from a decision of Moulvce Sgtid Jonah Ally Moonsiff of 
fSatkanneeahy dated 1th June 1850 . 

Ilyder Ali alias Iludoo, (Defendant,) Appellant, 
versus 

Sadij Ali, (Plaintiff,) and Noor Biiksh, (Defendant,) Respondent. 

Suit instituted 1st August 1849, for 32 rupees, value of 312, 
5 seers, arees of rice, as per tumussookh. 
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Tlio pluiiititF stated that, on the 14th .lyte 1209, the defendant 
Ilyder Ali gave them the tumussookli, engaging to deliver the rice 
on an advance of rupees 25. 

Hyder Ali defendant denied that he received the money 
25 rupees, or engaged to deliver the rice. Plaintiff paid him 
15 rupees, and received in return a lease of 2 kanees of land for 
four years, by which the loan was to he re-paid. Plaintiff held 
possession for one year 1209, and then let the land to Noor Buksh. 
Noor Buksh, defendant, on his own petition, said the land he occu- 
pied \vas his own by purchase of A in an Ali. It is 1 k. 18 g., not 2 
kanees. 

The nioonsiff’ considered the tumussookli proved, and the story 
of defendant contradictory; he saying sometimes 12, sometimes 13, 
and 15 rupees to have been advanced, lie decreed for plaintiff. 

The defendant apjiealed, stating that, not lieing able to procure an 
8 annas stampt, lie gave a tuinussookh instead of it, on 2 annas 
stam[>; that })laiiitiff only paid 15, not 25 rupees, and gav^e a receipt 
for 5 ; that he was confused when attending the moonsiffs court, 
and contradicted himself. 

J UDGMRNT. 

The plaintiff has proved the bond and payment of the money. 
The defendant's reply is too full of contradictions to allow any 
confidence to be placed in it. The idaintiir^ witnesses admit, that 
there was some com (*rsatioii about making .oitu* land in lieu of 
pavnient; but that finally the bond \vas executed. far as can 

be asct'rtained from defendant's statement, he ^vishes, by disputing 
the bond, to try the validity of the deed of sale held by Noor Buksh. 
This is a separate matter, and cannot be adjudged with the bond 
debt. 

The appeal is dismissed. 

Thk 4th January 1851. 

No. 239 of 1850. 

'Regular Appeal from, a dectsion of Mr. L. IF. Hufrhinson^ Moonsiff 
of Viitteeahy dated lord March 1850 . 

Musst. Anund Mihec and Ooinanee, (Defendants,) Appellants, 

versus 

Chundee Churn Gho, heir of Sreemuthee Omola, 
(Plaintiff,) Respondent. 

Suit instituted 3rd May 1849, for possession of 1 k. 17 g. 
of land, with wuisilaut and interest rupees 31-13. 

The plaintiff stated that her late husband Radharam held 
1 k. 17 g- of land, at a jumma of 1-13-6, in turuf Bijeeram 
Sein, a mehal, the property of Government ; that he let this land to 
Doorga Dass, and Rarnkinker, former zemindars, wdio withhold all 
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rent. Doorga and liamkiiiker being dead, plaintiff sues their widows. 
Anund Mihee for herself and Musst. Oomanee, replied that, pre- 
vious to his decease, Radharam liad sold tlie tenure witli another, 
in all 4 k., to their late husbands, on 29tli Assin 1209, for 36 
rupees. She claimed a nonsuit on tlie ground that witnesses to 
the kuballa, held by her, had been fraudulently made. Defendant 
Kuleedoss and other defendants corroborated the statement of 
Anund Mihee. 

The moonsiff considered that the names of defendants’ witnesses 
had not been fraudulently placed among the defendants. He 
tljought the kuballa a forgery, because one condition was that it was 
to be registered in the zemindar’s serishta, wliich had not been 
done; though Radharam lived a 3 'ear after its alleged execution ; 
because the witnesses to it are former proprietors connected with tlie 
defendants, not unprejudiced persons, and because plaintiff paid 
rent for 1211 . He decreed against the two principal defendants, 
(appellants). 

The defendants Anund Mihee and Oomanee appealed, repeating 
tlie defence. 

Tlie plaintiff also appealed, (case No. 261), comidaining that tlie 
decree was not given against all the defendants, and representing 
the difficulty of executing it against two women, juirdah nisheen. 

Judgment. 

With the consent of the ]>laintiff, the defendants, whoso names 
are on the kuballa, were summoned as witnesses. The plea of having 
fraudulently made fliem defendants, is no longer valid, even if it 
was so before. I concur with the moonsiff in thinking that little con- 
fidence can be placed in the kuballa. The witnesses are too nearly 
connected with the defendants. No transfer of the tenure has been 
made in the zemindar's accounts, and from some witnesses examined 
in this court, it appears that there were frequent disputes about rent 
betw^ecn plaintiff and defendants. 

As regards the apjieal of the plaintiffs, I consider the original de- 
fendants, and debtors to plaintiffs, to have been Doorga Dass and 
Rainkinker ; and the decree should issue against all jiroperty left by 
them. 

The appeal of the defendants is dismissed. All costs to be paid 
by appellant. 


The 4th Janctary 1851. 

No. 261 of 1850. 

The same case as No. 239 of 1850,* and decided with it. 
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The 4Tn January 18ol. 

No. 240 of* 1850. 

Regular Appeal from a decision of Mr, L. W. Hutchinson, Moonsiff of 
Putteeah, dated T^rd March 1850, 

Musst. Anund Mihcc and Ooniaiiee, (Defendants,) Appellants, 

versus 

Chiindee Churn Ghose, heir of Sreeniuttee Onialah, (Plaintiff,) 

Respondent. 

Suit instituted 3rd May 1849, for possession of 3 k. 10 g. 1 c., 
nowabad land, with wasilaut and interest ru})ces 62-8-9. 

The circumstances of the case are the same as those of case 
No. 239 ; the land being claimed as the ])roperty of Radharam, by 
plaintilT, and as purcliased of him by defendants, who refer to the 
kuballa filed by tliem in case No. 239. 

Tlie moonsiff, considering the kuballa a forgery, decreed the case. 
Anund Mihee and Oomanee, ap])caled, referring to case No. 239. 
The plaintiff also appealed, (case No. 383,) complaining that the 
decree could not be executed against two women (purdah nisheen,) 
and that no wasilaut had been given for w aste land. 

Judgment. 

For reasons stated in the case No. 239, this ai>poal must be dis- 
missed, and execution of decree allow^ed against *11 property left by 
Ramdass and Kamkinker. The plaintiff has not show^n tliat any 
rent is paid for w aste land in the pcrgunnahii nor is such usual 
in the district. It cannot therefore be allow cd ap})eUants to pay 
all costs. 


The 1th January 1851. 

No. 383 of 1851. 

Tlie same case as No. 240 of 1850, and disposed of with it. 


The Gth January 1851. 

No. 280 of 1850. 

Regular Appeal from a decision of Moulvee Zeenut OoUah, Moonsiff of 
Noiq^arah, dated 15^//, Aprd 1850. 

Bassir Mahomed, Akbar Ali and others, (Plaintiffs,) Appellants, 

versus 

Mahomed llosscin and others, (Defendants,) Respondents. 

Suit instituted 26th August 1849, for possession of 2 gundahs, 
1 cowree, w^aste land, lakhiraj behalee, with value of dul grass, 
rupees 12. 
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The plaintiffs, representatives of Kunoo, (deceased,) stated that 
the land was lakhiraj, and measured as the property of their father. 
Defendants cut the grass and ejected plaintiff*. The land is dagh 
No. 487. 

The defendants replied that the land is not dagh No. 487, but part 
of daghs 3756 and 3757, their property. 

The moonsitt' considered that no proof had been given that the 
documents, filed by plaintiffs, referred to the land in dispute. He 
thought plaintiffs miglit have lost some land by a tank, not correctly 
measured, and adopted this mode to recover it. He dismissed 
the suit. 

The plaintiffs appealed, repeating tlieir plaint. 

Judgment. 

The point in dispute is where the boundary line between daghs 
3756, and 3757, and 487 sliould be drawn; all 3 daghs or the 
greater part being swamp. It could be decided only on the spot, 
and having been referred to arbitration, tlie parties have filed a 
solanamah, dated 17th Poos 1212, stipulating that, of the land 
bounded to the north by the tank Canoo, and road leading to it, 
and soutli by the path to Mahomed Ilossein’s house, and measuring 
from north to south 10 bans 3 guz, defendant shall have 2 bans 
guz with the ditch, and plaintiff's the remaining 8 bans 1-g guz. 
Plaintiifs have paid rupees 2-3, costs in moonsiff’s court, and are not 
to sue for any arrears for the grass. Each party to pay ins own 
costs before the judge, and defendants to be allowed to take water 
as before. 

The order of tlie moonsilf is annulled, and the case decreed in 
the terms of the solanarnali. 


TiiE (im January 1851, 

No. 289 of 1850. 

Reyufar Appeal from a decision of Mouluee Abdool Futteh^ Moons} ff 
of Beeanffy dated Aprd 1850 . 

Ramgopaul (jhazur, (Defendant,) Appellant, 
versus 

Buksh Ali, Munsoor Ali and others, (Plaintiff's,) Respondents. 

Sun' instituted on the 29th March 1849, for correction of the 
chittas of survey, and to erase the name of Doolall, and substitute 
those of plaintiffs, and deduct from the jummabundee of Ramgopaul, 
defendant, k. 12, g. 16, c. 2, of land, rupees 61-15-3. 

Tlie plaintiffs stated that they had held, for many years, two 
tanks not assessed, and registered as waste land. These two tanks, 
called Bnd'lho and Hurreya, measuring in all, k. 16, 16, 2, were 
surveyed as daghs 1012 and 1043, nowabad, the property of 
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and not being assessed, remained with them. The de- 
fendant caused the name of Doolall to be inserted in the cliittas, 
and the tanks included with k. 1, 6, 1, otlier nowabad land to 
be settled with liimself in 1845. There is no such person as Ram- 
doolall. The defendant replied that Ramdoolall died at the time of 
tlie settlement, and his licirs should have sued, as it is liercditary 
riglit. More than twelve years have elapsed since the survey. 

The moonsih* decreed for plaintiffs on the ground that defendant 
declares Ramdoolall and his heirs to be owners of the tanks, and 
tliey have not appeared ; neither has defendant given their names. 
The defendant appealed, stating that Ilurreya is the name of a 
Hindoo tribe ; that every one who pleases uses the tanks ; .that 
plaintiffs liaving no land, cannot own the tanks. 

Judgment. 

The settlement of these two tanks included in a small plot of 
nowabad land, was made on the 22nd August 1845, with Ramgo- 
paul, the deputy collector having issued notice for Ramdoolall to 
appear, which he failed to do. The only reason given for making 
the settlement with defendant Ls^ that he had possession; but the 
witn(\sses resident in the village, depose to possession being with the 
plaintiffs, who allowed all to use the tanks,j, on payment of a small 
fee. It is further deposed tliat defendant himself paid this fee and 
tlins had apparent possession. The only grounds on which the 
deputy collector made the settlement witli defendant, appearing 
incorrect, and possession of plain tills being proved, I dismiss the. 
appeal. All costs to he paid by appellant. 


The Gth Januajiy 1851. 

No. 415 of 1850. 

Regular Appeal from a decision of Moulvee Syed Ahmed, Acting Moonsif 
of Deeang^ dated i\1h June l8.’)0. 

Mahomed Hossein and Moteeoollah, (Plaintiffs,) Appellants, 

i^ersiis 

Satoo Robecchand alias Petooa and others, (Defendants,) 
Respondents, 

Suit instituted 28th March 1848, fuiv possession of a tank, 
k. 4, 6, 3, waste land, and erasure from dakchittas, of the names of 
defendants as occupants, and reversal of the summary order, 
rupees G4, 

The plaintiffs claimed the tank called Moozuffer,. skuatod in 
Shikirnee, turuf Kalakasiin, as derived from their maternal uncle, 
and afterwards claim some right by purchase. They farther stated 
that the defendants have no right, though they caused the 
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tank to be measured as theirs; and tliat the deputy colltctorj on tlie 
loth September 1840, rejected plaintiff’s darkhast to correct the 
chittas, and registered tlie tank as dagh 3019, in plaintiffs’ turuf. 

Mahomed Kaloo and other defendants said that the tank was in 
plaintiffs’ purchased turuf. Satoo Robeechand and other defend- 
ants said that tlie owners of turuf Kalakasim never had posses- 
sion of the tank ; that it was dug previous to 1126 M.,and that Kala- 
kasim relinquished all right in favor of defendants’ ancestors, more 
than 60 years ago. 

The plaintids rejoined that Kalakasim, having given the ikrar 
on plain paper, sucli could not be accepted as proof 

The moonsiff* observed that plaintiff's had filed a kuballa and jac- 
dad; but the kuballa showed only 4 k. 5 g. of hasila land in which 
no tank is included, and that defendants have proved hereditary right 
as adjudged by the deputy collector. He dismissed the suit. 

The plaintiffs appealed, repeating their assertions, and asserting 
that the jaedad they gave, is for 9 k. 10 hasila, and 4, 6, 3, w'aste 
land. 

J UDTfM ENT. 

It is not very clear whether the plaintiffs claim the tank by here- 
ditary right or by ])urchase. Of hereditary right, they have tender- 
ed no proof, and tlie kmballa does not a[)peai* to include the tank, 
supposing the party, iluksh Ali, had power to sell it. The jaedad 
is for the whole of Kalakasim, no mention being made of the tank ; 
and as the deputy collector decided that plaintiff’ was not the owner 
t of the tank, it was probably not included. The defendants liave 
proved possession many years, and filed an ikrar, dated 1131, wlieii, 
it would appear, their nowabad talook was included in turuf 
Kalakasim. By this ikrar the zemindars relinquish all riglit to the 
tank and land. The plaintiffs object that this deed is on ])hiin 
paper, but it was Avritten previous to any stamp regulation having 
been enacted. The plaintiffs have made out no case to authorize 
the reversal of the orders of the revenue and survey authorities, 
I therefore confirm thg mopnsiff’s order, and dismiss the appeal. 

The 8th January 1851. 

No. 295 of 1850. 

Regular Appeal from a decision of Mr, Z. Jr. Hutrhinsnnt Moonsiff' of 
Putteeah, dated 2{)th April 1850. 

(Tmndee Churn and Puddoolochun, (Defendants,) Appellants, 

versus 

Ramhurry and other heirs of Poshooram, (Plaintiffs,) Respondents. 

Suit instituted lOtli August 1848, for recovery of 12, 8, value 
o{‘ pi*operty, and a 4 annals share, in the gifts and offerings of juj- 
juians, and value of duttnamah, rupees 276-11-7. 
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Tlio plaintiffs staled that Kanuo <i;ave to Poshoorain, on liis niar- 
riage with Kanoo’s danohtor, and to i\,aiii(dmrri, a 4 annas sliare in 
tlie ofrerings of tlio jujinans, hy diittnainali, dated 28t]i Sawun 1179. 
Kanoo then wcMit to Poorie and died tliere. The heirs left by him, 
are the appellants in this case. The daughter of Kanoo died, but 
Poshoorain and heirs continued to receive a 4 annas share in 
the gifts until 1208, and appellants, (defendants), the remaining 
12 annas. Sundry jujinans have paid oO rujiees, without giving 
plaintiffs a share, ddiey sue them and other defendants for 12-8, 
and the 4 annas share, as first granted by Kanoo. (^vhundee Cliurn 
and Puddoolochun replied that the duttnainah was a forgery ; tliat 
while thi*y were minors, plaintiffs were their servants, and were 
bound by an ikrar to relinquish the office of village Prahinan when 
d(3fendants came of age. Dhunneeram and other jujinans gave u 
similar reply. 

The mooiisiff observed that plaintiffs hail [iroved a duttnamah, 
and the defendants, Cfiiundee Churn and Puddoolocdmn, the ikrar to 
relinquish office. He considered the duttnamah, for reasons stated, 
to be genuine, and decreed for plaintiffs. 

The defendants a])peale(l, repeating their assertions, and explain- 
ing the discrepanci(‘s which induced tlie moonsitf' to disallow the 
ikrar. . 

Judgment. • * 

The moonsilf lias only fried the question of tlie duttnamah being 
genuine or not ; but tliere is anolln r issue, whether, if genuine, it 
can be (Mifin’ced. Kanoo was a village purohit, and the plaintiffs 
obtained either from him or his heirs, a 4 annas sliare on the gifts 
of the jujinans. Kanoo could git'c up a part of liis own share if he 
{)leas(‘d, blit he ceuld not In’iid the jujinans to give a jiart of their 
gifts to ])laintiffs, after his deatli. They were at liberty to give to 
whom they pleased, and to choose their own purohit. 

On the ])recedent of case No. 7()2 of 1849, Sudder Dewanny 
Adawlut Reports for 18 j 0, jiage 296, 1 annul the order of the moou- 
sitf, and decree the case to the a})pellants, with all costs. 


The 8th January ISfil. 

No. 417 of 1850. 

ltc(/ular Appeal from a decision of Moidcec Ahdool Jnhhiir, MooTiSi/T of 
Issnpore, dated Wth June 18.">0. 

Futtch Ali, (Plaintiff,) Appellant, 

^ versus 

Mnnohur Ali, Zeenut Ali and others, (Defendants,) Respondents. 

Suit instituted 20th April 1849, for recovery of 5 rupees 
10 annas, rent and interest ilh'gallv collected. 
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The plaintiff* stated that he held 2 kanees of land in the kisinut 
of Riishun Ali, talook Russool Nupgur; that liiishun All let liin 
land in 1203 to Dewaii All, on lease, to ^vholn j)Iaintiff'paid 5 rnjK es, 
the amount due from him. In 1207-8, the cro])s havinp failed, ))iain~ 
tiff'resipned his jote,'but his property was attaclicMl by tlie defendants, 
sons of Dewan Ali, for the rent of 1209. Plaintiff' paid tlie rent and 
released Ijis property, and Jiow sues. 

Mahomed Shumel and otliers, heirs of Rustam Ali, said tliat 
their talook had been k*t to Dewan Ali; tliat ]jlaintiff‘ was a ryot 
and had witldield liis rent. Mnnohur Ali and Zeenut Ali, sons of 
Dewan Ali, said their hither took the tenure on lease of Rusliun Ali, 
and that plaintiff* being defaulter, they liad attaclied bis property fur 
rent of 1209. 

Tlie moonsiff* dismissed the suit, observing tliat it liatl not been 
instituted within one year, and, under Constriietion No. 4()7, could 
not be entertained. 

The plaintiff* appealed, repeating his plaint, and asserting that as 
his property was attached only, and nut sold, the (Ainstruclion did 
not a])ply. 

Judgment. 

The first issue is whether the suit is cooui/able under ( •onstriic- 
tion No. 407. The ji^Mintiff* did not sue for more than one i ear 
after liis property *bad been attaclied, but states that, as it was not 
sold in consequence of the attachment, he is at liberty to l>riiig tlie 
suit at any time within 12 year.s. Regulation V. of 1812 and fim- 
sfructioii No. 407 make no such exception. Attachment only 
mentioned. The actual sale (ff* the projierty is not lu'cessary to bring 
the suit under Section 17 of the Regulation. I dismiss the app(‘aL 

1 K Ih' II J .\ N V A It V 1 85 1 . 

No. 218 of 1850. 

Uffjular /ijrpeul from a ({(fciahv of Moolvce Synd Ahoied, Aria^y Muon- 
sif ' <f SathaniK'eahy dated 9/A tSlarch 18.i0. 

Ramdoolall Podar, jmrcliaser, Shaniut Ali, and Ayeslia Behee, 

( Defenda 1 1 ts, ) A j ipel ) an t s, 

verms 

Mussf. Siiooa Bebee, Ameerlninislia, and Ali Murdaii, (Plaintiffs,) 

Respondents. 

Suit instituted 19tli April 1848, for |)oshession of d. 1 k. 2-15 
of land, Ity cancellation of the sale, w ith mesne jirofits rupees 290-8. 

Tlie plaintiff's, representatives of Mahomed Serferaj, stated that 
this person held tlie above laud as a talook, wdiich lieJiud jmrehased 
in 1183, ill inruf Joynaraiu Dliosaul, at .31 rupees jiimma; that 
Kamdoolall i'odai caused k, 12 1,3-1 to Im* attaclied as the property 
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of Abdool Sobhan, and sold when lie himself became the purchaser, 
and has held possession since 1202. Mahomed Surferaj complained 
to the principal sadder ameen, but ^^ as referrcul to a regular suit, 
lie died in 1206, leaving the plaintilVs his heirs. 

Kamdoolall IVlar stated that the talook was attached in execu- 
tion of a decree, against Abdool Sobhan, and sold on ord Falgoon 
1201, when he defendant purchased it; that the kuballas exhibited 
by Mahomed Surferaj being forged, his cdaiin was rejected by the 
principal sadder ameen, against whose order he did not appeal ; 
that Abdool Sobhan managed the land, graiiting h‘ases and suing 
lyots, years alter the nominal sale to Mahomed Siuderaj. 

Kala (Thazee and others, ryots, corroborated ])laintitfs’ statement. 

Ayesha IJeliee d(‘nied that the land she held was in the talook of 
Abdool Sobhan. She paid the /emindar. 

Shamut Ali re})lied to the same ellect. The inoonsifi decreed 
for the iilaintills, observing that there was a dilfercnce between the 
jiimma specified in the ]K)ttah of the talook, and that in the sale 
advertisement. That possession of Snideraj is ])roved, and that 
Ayesha and Shamut have given no jiroofs to substantiate their 
rejily. He gave wasilaut after deducting the zemindars jmnm a. 

The defendants appealed, ex])laming the ditl'erence in the jumina 
arising from a previous sale of 4 kanees by Abdool Sobhan, denying 
that Ayesha or Shamut Ali held under the talopkdar, and repeating 
their assertions. 

JUDGMENT. 

The suit was brought to set aside a sale made by order of tlic 
court ill execution of a decree against Abdool Sobhan, whose talook, 
the land sued ibr, was attached in May 18d8, and sold. Mahomed 
Surl'eraj objected at tlie time, but his objections were overruled. 
He remained silent till his death in 120(), and 4 years after that 
event, his heirs bring this suit. TJie proof adduced by ])lain tiffs is 
a receipt for 2 k. 10 g. of land, dated 6th *Tyte 118.3, sundry dakhiJlas 
and witnesses to possession; wliiltJ chTendants luue sJiown tliat 
Abdool Sobhan retained the managcinent of the talook many years 
after the alleged purchase by Mahomed Surferaj. So late as 1838 
he sued a ryot under Regulation VI h of 1799. Mahomed Surferaj's 
apparent possession is accounted for by defendants, by his having 
been cehseeldar during the absence, on a pilgrimage, of Abdool 
Sobhan. 

In this court, when called on to exhibit their kuhalla or other 
document under which tiiey held possession, plaintiffs said it had 
been filed in another inisil, .hut have been unable to point out 
wdiicdi. 

The ])laintiffs have not shown what title they have to the land, 
or whether Mahomed Surferaj ever had possession in his own right. 
The receij)t is for a small area, and the dakhillas do not show the 
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rent to have been ])aid regularly by him. I'he delay in bringing tlie 
suit is ’wholly uncxjdaincd. 

J consider tlie evidence not sufficient to warrant interference ’with 
a sale made by the court ten years hack, and unchallenged for that 
period in a regular suit, and shall tlierefoi'e annul the moonsiff's 
order^ and decree the ease to the appellants, with all costs. 


Tii E 0 th January 1 85 1 . 

No. 635 of 1850. 

Regular Appeal from a (heision of Monlvee Ameenuddecn^ Moousiff of 
Deeaug, dated September IS.M). 

Gokul Cliunder, sale Conunissioiier, (Defendant,) Ap])ellant, 

rertitis 

Moonshee, (Plaintiff,) and Gungarain, (Defendant,) Respondent. 

Suit instituted 8th January 1850, for illegal distraint of })ro« 
porty and cancellation of the commissioner s rooeedad. w ith damages 
rupees 21. 

The plaintitf stated that he held 5 gundalis of land at a juimna 
of 12 annas, in etnian Miinsoor Ali, to whose wile lu' paici nait ; 
that under the (hifeiidant (lungarain, he held Jio land what(‘\ cr ; 
but that this p'orson had distrained on him I'or an alleged halance 
of rupees 6-12. That the property was sold 1y the eoinnussioner 
for rupees 10-8, of which Gungarain took rujieis 7-12-0, and the 
commissioner kept the lialance of rupe(‘S 2-1 ^-3, falsely stating that 
lie had repaid it to plaintitf. 

Gungarain Ghazur, defendant, denied that hc' liad caused tlu; 
plaintitf s property to he attached and sold. Jlis, Gungaram's, 
name had been used by Akbur Ali, his jiartner. 

Jan Ali, brother to Akbur Ali, deceased, said his brother wiait 
with Gungarain to attach the ])roperty, hut that he, Jan Ali, has 
.no further concern in the suit. 

Gokul Chiinder, sale commissioner, denied there was any irregu- 
larity on Ids part. He had paid the money to Gungarain, and the 
balance to plaintiff, and sent the receipts to the colh'ctor. 

The moonsiff considered it proved that plaintitl held no land 
under defendants in 1201), who had therefore attached ])laintiiFs 
property illegally. As Jan Ali had possession of Akbur Ali’s 
share, lie gave damages against him also. He observed that plain- 
tiff not being conn('cted with defendant, cannot recover damages. 
He decreed for rupees 2-11-3, against the sale commissioner, and 
the balance against the other defendants. 

The defendant Gokul Chunder, sale commissioiuw, appealcHl, 
repeating his defence, and stating that if he had not paid the inonev, 
plaintifi and defendant would have complained to tlie coll<*ctor. 
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Ja]> Ali ;ilsi) a})pe:ileil^ (case No. asserting that Gungamin 

attacliecl tlie propcrtv, and tliut lie^ Jan Ali, is not Iioir to Akbur 
Ali. 

Judgment. 

The moonsiflf has not sufficiently investigated tliis case. The 
rooeedad of the corninissioner shows the distraint to have been 
made at the instance of Giingaram, and it has been shown tliat 
botli lie and his partner, Akbur Ali, were present. Jan Ali is 
stated to have been there, but as a spectator only. ITe is not heir to 
Akbur Ali, and I do not see how ho can be held responsible. The 
moonsift* should have called on the collector to send him the case 
with which the receipts of plaintiff and defendant are said to be 
filed, before holding the sale commissioner responsible for a balance. 
Tf the sale commissioner has acted as stated by the moonsilf, the 
collector should 1)0 immediately iufornuMl of his conduct. The moon- 
siff has not given damages, because (Tungaram had no right what- 
ever to distrain on plaintiff, a reason whi(ffi cannot be admitted. 
Had the wrong to plaintiff been less, the moonsiff would, as appears 
by his own order, have given damages. 

1 annul the order in this case, ami remand it for re-trial. Value 
of stamp to be returjied. 

, — . • 

The Otii Jan r ary IHal! 

No. 6:56 of 18.30. 

.Tail Ali, (Aj>jH“lI:int. ) 

The same case as the foreg<)ing (No. 6.‘>5)and remanded with it. 
Value of stamp to be returned. 


The 11th January 1851. 

No. 419 of 1850. 

Regular yJppeal from a decisioa of Moulree Ahdool JuhJnir, Moomiff 
of Issapo/'c, daied 1th Jane IHoO. 

Doorga Churn Biswas, (Defendant,) Appellant, 
versus 

Jan Beebee, (Plaintiff*,) Resi)ondent. 

Suit instituted 30th July 1849, for recoveiy of rupees 10-12, 
rent unduly collected. 

The j)laintilf stated that her late husband, Buddha Ghazee, held 
5 k, 10 g. of land — at 11, 14, in the talook of Jan Ali and Suddha 
Ghazee ; that the i)arties let the talook, on lease, to Mahomed Waris 
for 4 years, to whom plaintiff’s husband was compelled to pay 50-8 
for the 4 years while 47-8 only were due. The tehseeldars, Door- 
gachurn and Mittiinjye, on behalf of the owners of the turuf, also 
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collected of plaintiirs husband 7-12 ou accnimt of 1207 and 1208, 
makinf;^ in all 58-4 paid^ instead of 47-8. Plaintiff sues to recover 
the balance. 

Doorga Cl)urn P>iswas, defendant, admitted having collected the 
amount. Tie said the talook of Jan Ali paid Sicca ru])ees 20-7, and 
other parties ])aid the balance, llooddha (Thazee paid 7 rupees 12 
annas in 1207 and 1208 voluntarily. 

The inoonsid observed that the plaintiff had not clearly shown 
the accounts between her late husband and Waris, wlio had received 
28-8 annas, hal and hukeeya demand, in 1210. He dismissed the 
case as regarded him. He considered that Doorga Churn had 
shown no authority to collect from plaintiff or her husband, and that 
the sum received by him, not having been credited as rent, might be 
recovered, althougli more than one year liad ela})sed. He gave 
])laintiff 7-12 against Doorga Churn. Doorga Churn Biswas ap])ealed, 
stating he had lieeu aiilhorized to collect by the talookdars, and 
that plaintiffs husband had paid voluntarily. 

Judgment. 

The plaintiff lias proved the payment to the defendants, but failed 
to show that Mahomed Waris took more tlian Avas due to him. 
Doorga Churn has assert<'(l that lu^ had authority to collect, but lias 
exhibited none. His miswer is confused, and it ap[)ears from the evi- 
dence that, when a talookdar defaults, his talook is by village cus- 
tom lield khas for a time by the owners of tlie turiiff. This ])rac- 
tise is illegal. The ryots should pay to tlieir own irniiicdiale landlord 
or such person as he may aiitliorize, due notice being given. The 
defendant is clearly responsible for the amount he has received as 
for a debt. T confirm the moonsifis order, and dismiss the appeal. 

The I .T T ii J a n u a n v I S.3 1 . 

No. 420 of 1850. 

Rcgvlar Jppeal fror» a decision of Movlvee Ahdoo! Fnfteh, Moom\(f 
of Deeanff, doted Wth June 1850. 

Mahomeil Shuffee, Danisli and others, (Defendants,) Appellants, 

t^ersvs 

Mahomed Hosein, (Plaintiff,) Respondent. 

Suit instituted 16th February 1849, for 1 k. 15 g. being 2 
tanks, correction of tlie survey cliittas, removal of a hut, and posses- 
sion of one of the above tanks, with value offish rupees 31-8. 

The plaintiff stated that he was owner of 2 tanks, measured as 
daghs 548 and 551, one in turuff Budderooddeen, and one sewae 
jurnma, one tank measuring I k. 5 g., by hereditary right, and one 
measuring 10 g.,by virtue of a decree of court. In copying the 
chittas, dagh 548 was recorded as 13 g. 2, talook Mahomed Kamil 
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instead of 10 ^s. in that talook, and instead of 1 k. 5 g. 8 g. in 
talook Casheonautli Doorga Churn. The defendants ejected plaintilf 
from one tank hy taking fish, cutting trees, and erecting a hut ; but 
plaintilf has still ])osscssion of the tank dagh 551. 

Tlie defendants reidied that tlicy and their fatlier Iiad held the 
trndv 40 years, and had twice in tliat period cleared it out. 'Fhat a 
complaint instituteil against them, in the foujdaree, had been dis- 
missed. 

44k* moonsift' obverved tliat a decree of court, the deposition of 
witness(*s, and the ameeifs report, showed the tank dagh 551 to be 
jilaintids *, who had however not proved his right to the tank dagh 
548 ; that the 2 tanks are adjacent, and the bund separating them 
is sliown by the ameen’s chittas, when giving possession under the 
former decree, to be the property of plaintifh lie decreed for him 
for the shed, and for the land included in ameen’s chittas 1 to 5. 

The defendants appealed, repeating their assertions, and stating 
that tlieir cow-shed stood at a short distance from the tank of plaintih'. 

Judgment. 

44ic proof adduced by plaintiff is a decree giving him 
the tank, dagh 551, and the chittas of the ameen acting un- 
der tlie court’s order, and dated 23rd Bysakh 1197, giving him 
])ossession of the tank, and bank round it. On this bank a lint 
appears to have been built by defendants, w^io, Jbhough they may 
own their tank, have no riglit to the bund, separating it irom the 
other belonging to plaintiff*. 4’heir own cow-shed may be at a 
distance, but the award is for the removal of one built on land 
decreinl to plaintiff in a iormcr suit, viz., ameen's daghs I to 5. 

The order of the inooiisitf appears unobjectionable, and is there- 
fore confirmed, and the appeal dismissed. 


The 23rd January 1851. 

No. IG of 1851. 

lii^yuJar Appeal from a decision of Moonshee Fuzlool Rohoman, 
Acting Moonsiff of Patteeahy dated \ ^ th December 1850 . 

Ayesha Bebee and Aff’eea Bebee, (Plaintiffs,) Appellants, 

versus 

Dewan Ali, Kumur Ali, Amaii Ali and others, (Defendants,) 
Respondents. 

Suit instituted 18th July 1849, to cancel the summary orders, 
dated 22nd July 1848, 7 rupees 

The plaintiffs stated, that they held a talook, Bakur Prom, in 
the zemiiidaree of Moulvee Busiieeroollah. That Mohun Burrooa 
having resigned his jumma ryuttee, consisting of daghs 1880 and 
other’s, Dewan Ali took the land in 1209, but refused payment of 

9 
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rent cine. PlantifFs attanlicd liis property, but on trial, in conse- 
quence of a suit beino; tlieii pendiiii^ before the principal sudden' 
aineen, the deputy collector referred botli parties to the civil 
court. The plaintiffs afterwards presented a second petition to 
correct the numbers of the dao;hs. 

Jiasun Ali, defendant, admitted the truth of plaintifiV statement. 

Dewan Ali denied ho had given akubooleut to plaintilfs, or held 
land under tliem. 

Kumur Ali and Aman Ali said the land cultivated by Dewan Ali 
was in their talook, and pointed out discrepancies in plaintiffs’ 
statement. 

Mohun Burrooa said he never held land under jdaintiffs, nor 
resigned any jote 

liuslieeroollali referred to the case No. 22 of 1850, (see Mofussil 
Decisions July 1850, pane 89,) and declared the land to be Kumur 
Ali’s. 

The moonsiff observed that neither before him, nor the deputy 
collector, had plaintiffs ])roved that Dewan Ali had possession of 
the land ; that the kubooleut had been altered, the name of one 
Avitness had been apparently interpolated, and all the Avitnesses 
had not been examined : those Avho had been, differed in their state- 
ment. Mohun Burrooa denied he had resigned his jote, and plaintiffs 
liad not proA’ed that he hud. The moonsiff tliereforc dismissed 
the suit. 

The plaintiffs appealed, in a ])etition not clearly written, com- 
plaining that no ameen had been sent, and attempting to explain 
tlie discrepancies and alterations noticed by the moonsiff. 

Judgment. 

The argument used by the vakeel Avas that plaintiffs having been 
cast in the suit decided in July last, and held liable for Avasilaut, 
should have poAver to collect arrears from the ryots. The principle 
must be admitted ; and the only point for consideration is Avliether, on 
the kubooleut Avhich Dcaa^uii Ali denies to be his, the case can be 
decreed to plaintiffs. I consider tliat the alterations on the face of the 
kubooleut, the apparent interpolation of one Avitness’s name, the 
doubtful statement of tlie two AAntnesses examined ; Avhile Molinii 
Burrooa denies he resigned the land Avliich piaintiH's say DeAvan Ali 
occupied, are fatal objections. 1 therefore confirm tlie moonsiii's 
order, and dismiss the ap[)eal. 
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The 23ud January 18o1. 

No. 229 of 1850. 

Regular Appeal from a decision of Mouleee lladee Ali, Moonslff of 
Riingunneeahy dated ^l\sb April 1850. 

AmcercluiiKl, (Defendant^) Appellant, 
versus 

Put All, (Plaintiff,) Respondent. 

Suit instituted 19tli February 1849, for recovery of rupees loO, 
value of 3000 bundles of grass trodden down and destroyed. 

Tiie plaintiif stated that slie Jield 11 d. 1 k. of land in 
inouza Racklialee, })roduciug sunn grass, about 2000 bundles every 
year; that in 1208 and 1209 the defendant turned his cattle into 
the grass ; and that instead of 2000, plaintiif oidy obtained in one 
year 400, and in anotluu' 500 bundlc^s. 

The defendant denied that jdaintiif' had any i)roperty in mou/a 
Racklialee, and stated that her property was mere jungle and only 
3 (I. 7 k. ; and that the grass had been destroyed by other cattle as 
Avell as by that of defendant. 

The inoonsiff observed that the evidence of the witnesses, atul 
the anieens report showed that the grass had been destroyed. 
Although other cattle had trodden down part i^f the grass, this did 
not justify the defendant, lie decrees for ruppes* 105, value of 
2100 bundles of sunn grass. 

ddie defendant ajipealed, stating tliat, within the boundaries 
described by plaintitf, there arc only 3 d. 7 k. not the area laid in 
the jilanit; that one droon of land only produces about 80 bundles 
of sunn grass ; that lie has an old quarrel with plaintid's witnesses; 
and that Jiis were not tlie only cattle which destroyed the grass. 

Judgment. 

With the consent of both parties, an anieen was deputed from 
this court to rejiort what land was in ])ossession of the jilaintf/f^ 
(respondent.) The ameeii’s report agrees with that of the otlier 
aineen, and the evidence in the case, which show that about 
2100 bundles of grass were destroyed by the cattle of defendant. 
It is asserted that other cattle, besides defendants, trespassed on the 
land ; but this lias not been proved ; neither has the alleged quarrels 
with plain titf's witnesses. The whole evidence shows the loss 
sustained by plaintill to have been considerable. I therefore confirm 
the moonsih's order, and dismiss the appeal. The balance still 
due to be paid to tlie amccii. 




ZILLAH CUTTACK. 


Present : M. S. GILMORE, Esa., Judge. 


The 3rij January 1851. 

No. 47 of 1850. 

Appeal from a derision of Moonshee Gureehnollny Moonsiff of Balasore, 
dated Jane 1850 . 

Seeb Iloat, (Defendant,) Appellant, 
versus 

Cliowdry Sreedhur Mahapatur, (Plaintiff,) Respondent. 

Claim, rupees 24-10-1, principal and interest of a bond, dated 
3rd Kartick 1257 U. 

The plaintiff states that on the date on which the bond was 
written, the defendant borrowed from him the sum of rupees 24, 
promising to re-pay the same in the montli of* Aughun : but he had 
failed to do so, and therefore he sued him for its recovery. 

The defendant denied borrowing any mone>& from the plaintiff 
on the date of the bond, and stated tliat Chitrasend Slahapatur, 
the plaintiff’s father-in-law, who was tehseeldar of Dhurrera on tlie 
part of ("liowdry Gungadhur Pahraj, carried on a trade in dlian, 
and was in the habit of taking dlian from the ryots in lieu of klia- 
zanna; and having exacted grain from them in excess of the 
current rates, and charged with interest on instalments not paid 
on demand, and other illegal expenses, and taken money from 
them without granting receipts for the same, the defendant 
and other ryots complained to their zemindar Gungadhur 
Pahraj, who told them to adduce proof of their statements, but 
died before the matter had been investigated ; and Chittrasend 
Mahapatur, then complained to his son Sheebnarain Pahraj, that 
they the ryots did not pay their rent, and he placed peadahs over 
them, viz., defendant, and Sreebunt Jenna, and Debee Biswal, and 
told them that as khazanna was due, they must execute tummus- 
sookhs for the sum of rupees 93, in the name of Sreedhur Maha- 
patur; and on their objecting, Chittrasend Mahapatur compelled 
them to execute them ; and when they were going to complain to 
the magistrate, Sheebnarain Pahraj, promised to return the tummus- 
sookhs to them, and dissuaded them from doing so : all of which he 
was prepared to establish by evidence. 

The moonsiff, notwitlistanding the plaintiff’s witnesses had given 
contradictory evidence touching the date of the bond, and the i)lain- 
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tilFJiacl not caused the attendance of tJio person Avho wrote it, and 
tlie defendant’s witnesses had corroborated his statement resj)ectirig 
}iis having been forced to execute a bond, which was attested by 
Manoo Pater and Sutroo Jenna, in addition to tlie persons whose 
names appeared in the bond filed by the jdaintifls, lield that tlie 
contradictory evidence of the plaintiff's witnesses was attributable 
to forgetfulness, and decreed the claim with interest. 

The defendant, in appeal, objected that the i)laintifPs witnesses had 
deposed that the bond was executed in Assin, whereas the one filed 
by the plaintiff was dated the 2nd Kartick 1257 ; and pointcfl out 
tliat the stampt paper, on which the bond was written, was purchased 
on the same elate as the bond itself, by lvir])asindoo Mhaintee at 
Balasore, which is 6 or 7 cos distant from Dhurrera, where it was 
said to have been written ; and conse([uently it could not liave been 
executed, as stated by the plaintiff’s witnesses, at 1 jadier or 5 
ghurries of that day, &c. 

Judgment. 

It appears tliat, notwithstanding the bond is dated the 3rd of 
Kartick 1257, out of the three witnesses to the bond, one deposed 
that it was written on the 3rd of Assin, another that it was written 
at the end of Assin, and the third that he did not know whether it 
was written at the end of Assin, or the beginning of Kartick ; anil 
as the stampt paper on* wdiich it is written \^’as only sold on the 
18th October 1849, corresponding with the 3rd Kartick, at J3ala- 
sore, which is 6 or 7 cos from mouza Dhurrera, where it is alleg- 
ed to have been written, it is cj^uite incredible that it could, as is 
stated hy the 'witnesses, have been MTitten at 1 puheror 5 ghurries 
o!i that day. I consequently entertain no doubt of the truth of tlie 
statements made by the defendant's witnesses, to the efiect that the 
bond, which the defendant was forced to execute, was assigned by 
other witnesses than those whose names appear in the bond filed 
by tlie i:)laiutiff, and I believe the present bond has been substitut- 
ed for that bond ; because the plaintiff could not prevail on the 
other witnesses to give evidence in his favor. Lut, howevei-, this 
may be, the contradictory evidence of the witnesses touching the 
date of the bond filed, is quite fatal to the jdaintiif’s claim. And it 
is hereby ordered, that the appeal be decreed, and that the decision 
of the moonsiff’ reversed. The respondent will pay the appel- 
lant’s costs in both courts, with interest to the date of payment. 



ZILLAH t'UTTA( K. 




The 3rd Jan jt ary 1851. 

No. 48 of 1850. 

Jjipcal from the decision of Moonshee GnreohooUa, Moonsiff of Balasore, 
dated 18^/i Jane 1850. 

Sribnnt Joima, (Defendant,) Appellant, 
versvs 

Cliowdry Sreedhiir Maliapatur, (Plaintiff,) Respondent. 

Claim, rupees 24-10-1, principal and interest of a bond, dated 
3rd Xartick 1257 U. 

The cii*cuinstaiices attendino; tliis case are exactly tlic same as 
those of tlie preceding; one. Tlie same witnesses were called on to 
prove tlie bond, and they made the same contradictory statements 
reij;arding the date of the bond, and the stamj)t paper on which it is 
written was also purchased at Balasore, on the 3r(l Kartick 1257, 
the date of the bond. It is tln^reforc ordered, for the reasons 
detailed in my decision in case No. 47, copy of whicli wu’ll be here- 
with filed, that the appeal be decreed, and the decision of the moon- 
siff reversed. 

The respondent w ill pay appellant’s expenses in both courts, with 
interest. 


The 7th January 1851. 

No. 49 of 1850. \ • 

Appeal from the decision of Moonshee GareebooUay Moonsiff' of Balasore . 
dated 18/4 June 1850. 

Debee Biswal, (Defendant,) Appellant, 
v>ersHS 

Chowdhiy Sreedhur Mahapatur, (Plaintiff,) Respondent. 

Claim, rupees 4G-2-5, principal and interest of a bond, dated 
3rd Kartick 1257 U. 

This bond is said to have been executed at the same time as the 
bonds tiled in the twi) ])receding cases, and tlie circumstances attend- 
ing it arc the same with one exception, vi?:., that the stainpt jiaper 
on which the bond is w ritten w\as purchased on the 1 1th May 1849, 
the same being five months before the bond is said to liave been 
executed ; and the moonsiff s decision is based on the same 
grounrls as those recorded in his decree in case No. 47. 

Judgment. 

Although the plaintiff’s witnesses depose to the execution of the 
bond filed by the plaintiff, and the defendant as w'ell as his witnesses 
state that the defendant w’as forcibly made to execute a bond, [ 
can place no reliance whatever on the evidence of the plaintiff’s 
w'itnesses ; and for the following reasons it is not only clear that the 
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defendant received no money from the plaintiff, but that the bond 
filed by the latter, has been substituted for the one which the defend- 
ant and his witnesses state he was forced to execute : first, the bond 
filed by the plaintiff is dated the 3rd Kartick 1257, and out of the 
three witnesses adduced to prove its execution, one states that it 
was written on the 3rd or 4th of Assin, another that it was written 
at the end of Assin, or the end of Kartick, and tlie third that it was 
written at the end of Assin, or on the 2nd or 3rd of Kartick: and 
secondly, the witnesses on the part of the plaintiff state that tlie 
bond was executed at the plaintiffs house at Dhurrera, in the 
absence of Chetrasend Mahapatur, and that it was written by a 
person of the Mhaintee class, who resided towards the south, whose 
name they did not know ; whereas the defendant’s witnesses 
depose that the plaintiff’ has no house or place of business at 
Dhurrera, and that he was not present when the defendant execut- 
ed the bond referred to by them ; and they further state that the 
said bond was written in Assin by Russick Mahapatur, the nephew 
of Chetrasend Mahapatur, and that it was attested by Naboo Singh, 
Hurree Jenna, Siitroo Jenna, and Manoo Pater; and such I believe 
to have been really the case; otherwise the plaintiff would not have 
failed to cause the attendance of the person who wrote the bond. 
And it is not at all probable that, when the place where the bond 
was written, adjoined the zemindar’s cutcherry, and there were 
plenty of persons who'‘ could write to be found, to say nothing of 
the plaintiff being ♦able to write himself, the plaintiff’ would 
have employed a stranger, an inhabitant of a distant part of the 
country, to write it It is also quite clear, that, if the bond filed by 
the plaintiff* was a genuine one, and was written as alleged by Soiia- 
tun Mhaintee, the plaintiff, after citing him as a witness, would have 
caused his attendance, instead of stating that he was unable to do 
so as he was a stranger, and he was ignorant of his place of 
residence. Therefore, considering the plea of forgetfulness adduced 
by the moonsiff, in excuse for the contradictory evidence given by 
the witnesses touching the date of the bond, altogether futile. It is 
ordered, that the appeal be decreed, and the decision of the moonsiff 
reversed. The rcjspondent will pay his own, and the appellant’s 
expenses in both courts. 
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The 9th January 1851, 

No. 50 of 1850. 

Appeal from a decision of Moonshee Gureehoollahy Moonsiff of Balasore, 
dated 2^th June 18.')0. 

Rugoonath Samul, Bhurut Naik, Lukhuii Proclhan, and Kanoo 
Jenna^ (Defendants,) Appellants, 
versus 

Jugernath Maliapatur, (Plaintiff,) Respondent. 

Sobotra Monee Dey, mozahim, absent in appeal. 

Cr.AiM, rupees 262-1-4, principal and interest of a bond, dated 
7th Sing (Bhadoon) 1256. 

The plaint simply sets forth that the four defendants borrowed 
from him the sum of rupees 250, and executed the bond on the 
above date, promising to repay it with interest before the end of 
Aughun. 

The defendants denied borrowing the money or executing the 
bond, and stated the following to be the cause of the false suit, being 
instituted against them, viz. : Chetrasend Mahapatur, the plaintiff’s 
father, was tehseeldar on the part of Chowdry Gungadhur Pahraj, 
who died on the 16th Bhadoon 1256, and a dispute arose among 
his sons regarding the right of succession to his estate, and Chetra- 
send Mahapatur summoned the defendants .before Sheebnarain 
Pahraj, the eldest son of the deceased, and told them to present a 
petition to the collector, stating that Gungadhur Pahraj, four years 
before his death, had made over the whole of his property to Sliceb- 
narain Pahraj, and that they had paid their rents to him during 
that time ; and on their refusing to do so, Chetrasend Mahapatur, 
at the direction of Sheebnarain Pahraj, forged the tummusookh under 
which his son now sued in their names. 

Musst. Sabotra Monee Dey, the widow of Gungadhur Pahraj, 
filed a petition of objection on the part of her three minor sons, 
corroborating the statement of the defendants. 

The moon si ff held that the borrowing of the money and the exe- 
cution of the bond on the part of the four defendants, was proved by 
the evidence of three of the witnesses to the bond, and that although 
the defendant’s witnesses had in a manner corroborated their state- 
ment, their evidence was not to be relied on, as the defendant’s 
themselves stated that Chetrasend Mahapatur told them to present 
a false petition to the collector, and their witnesses stated that he 
told them to give false evidence, and he decreed the plaintiff’s claim. 

In appeal, the defendants argued that there was nothing sur- 
prising in the plaintiff’s witnesses giving evidence regarding the 
execution of the bond, as they were the ryots of Sheebnarain Pah- 
raj, and Chetrasend Mahapatur was his tehseeldar : but if the bond 
have been really executed by them, the stamp paper on which it is 
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written, would not have been purchased by one Gobind Sunkooah, 
four months before the bond was executed ; and if their (defendants’) 
statement was not correct, their witnesses, who are also ryots of 
Sheebnarain Pahraj, would not have deposed in their favor. 

The respondent, in reply, denied that Sheebnarain Pahraj and 
Chetrasend Mahapatur were in any way connected with the bond. 

JurGMENT. 

Although the moonsiff states that the execution of the bond by 
the defendants is proved by the plaintiff’s witnesses, and that the 
evidence adduced by the defendants, is not to be believed ; because 
the defendants recorded in their jawab, that Sheebnarain,Pahraj tgld 
them to file a false petition, and their witnesses deposed that he told 
them to give false evidence, to the effect that Gungadhur Pahraj, 
his father, had made over the whole of liis property to him the said 
Sheebnarain Pahraj, I consider such a reason altogether insufficient 
for discrediting their testimony : for the filing of a false petition or 
giving false evidence touching any fraudulent matter, amounts to 
the same thing ; and I entirely discredit the plaintiff’s claim, as well 
as the evidence adduced by him in support of it : for neither is it set 
forth in the plaint, nor were any of the plaintiff’s witnesses able to 
state on what account the large sum claimed was borrowed ; and it 
is exceedingly improbable that four persons unconnected in trade, 
or by family, with one another, would borrow the large sum of 
rupees 250 under ope bond, and thereby bind themselves individu- 
ally responsible for the whole of it. And not only are the witnesses 
all ignorant people, who could neither read nor write, but they could 
not identify the bond, and their evidence is in all other respects 
unsatisfactory and untrustworthy. It is, moreover, notorious that 
Sheebnarain Pahraj has been exerting every means in his power to 
prevent his younger brothers from obtaining any share in their 
father’s property, and several cases have in consequence been insti- 
tuted in the foujdarry and appealed to the sessions court ; and it is 
to be^nfeired therefrom, that the defendants’ statement is correct. 
It is therefore ordered, that the appeal be decreed, and that the deci- 
sion of the moensiff reversed. The respondent will pay his own 
and the appellants’ costs in both courts, with interest to the date of 
payment. 
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The 9th January 1851. 

No. 63 of 1850. 

Appeal from a decision of Mahomed Arshud, Moonsiff of Kendraparahy 
dated 2\st August 1850 . 

Basoo Rut and Nurhurry Teeharry, (Defendants,) Appellants, 

versus 

Jugbundoo Punda, (Plaintiff*,) Respondent. 

Arut Teeharry, Defendant, absent in Appeal. 

Claim, rupees 30-3-6-10 krants, principal and interest of a 
rahtintummussoolihy dated 7th Kunia (Assin) 1256 U. 

The plaintiff* stated that defendant Basoo Rut borrowed from him 
the sum of 27 rupees, on the 7 th Assin 1256, and mortgaged as 
security for its repayment with interest in three months, 1 beegah, 
1 goont, 1 biswas of resumed lakhiraj land, which he had acquired 
from Nuruttun Teeharry; but he subsequently made a fictitious 
sale of the same land to Arut Teeharry, and executed a kuballa in 
the name of his son Nurhurry Teeharry ; and he therefore sued 
them along with the said Basoo Rut, as his mortgage was in no way 
affected by such sale. 

Arut Teeharry denied the plaintiff^s claim, and stated that 
Nurhurry Teeliarry, who had purchased the land from Basoo Rut 
was in possession. • • 

Basoo Rut denied either borrowing the money or mortgaging the 
land to the plaintiff, and stated that the land in dispute was given to 
him by Nuruttun Teeharry, who made over all the rest of his pro- 
perty to Nurhurry, and a dispute having taken place between them 
about the said land, he, Basoo Rut, on 5th Bhadoon 1255, executed 
a kurarnamah, promising to sell the land to Nurhurry Teeharry for 
the sum of rupees 12-8-0, of which he received rupees 3 at the time, 
and afterwards got rupees 9-8 at Cuttack, and executed the kuhallay 
which he caused to be registered, and gave Nurhurry possession of 
the land. He also stated that if he had mortgaged the land to the 
plaintiff, he would have made over to him the pooner dan dustaviz 
by which Nuruttun Teeharry conveyed the land to him. 

Nurhurry Teeharry answered to the same effect as Basoo Rut 

The plaintiff, in his reply to Basoo Rut and other defendants, 
pleaded that if Basoo Rut had executed any kurarnamah on the 5th 
Bhadoon 1255, as he now alleges he did, he would have mentioned 
the circumstance in his answer, filed in the first suit No. 69 of 1849, 
instituted by him, the plaintiffi 

The moonsiff held that the borrowing of the money, and the exe- 
cution of the rahuntummussookh on the part of Basoo Rut was proved 
by three of the witnesses to the bond, and as the defendants had 
failed to produce the kurarnamah and kuballay though ordered to 
produce their proofs on the 9th of April and 20th June, since when 
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along time liad elapsed, he decreed the plaintiff’s claim, with interest, 
against Basoo Rut and Nurhurry Rut, and ordered them to pay 
their own and the plaintiff’s costs. Arut Teeliarry was released, and 
his expenses made payable by the plaintiff 

Judgment. 

Although the appellants state that they did not file their proofs 
or cause the attendance of their witnesses before the lower court, 
because the moonsiff directed the parties to settle their dispute by 
arbitration, and they have presented a petition, bearing date 7th June, 
before this court, attested by their own and the plaintifi‘’s vakeels 
in support of their assertion, I find on referring to the proceedings 
of the lower court, that the moonsiff on the 20th June, or 13 days 
after the above petition is dated, directed the vakeels of both parties 
to file their proofs in two days ; and that order is countersigned by 
tlie said vakeels. It is therefore evident that if it was the intention 
of the parties, on the 7th June, to adjust their dispute by arbitration, 
tliey had abandoned it on the 20th ; otherwise the moonsiff would 
not have passed the order referred to, and the vakeels would not 
have signed it ; and as the case was not disposed of until two months 
after that order was passed, the appellants had ample time to file 
their proofs ; but they neglected to do so, and their present plea is 
inadmissible ; and as the plaintiff’s witnesses have deposed to the 
execution of the bond by the defendant Basoo Rut, 1 see no reason 
to interfere with *'tho moonsiff’s decision, which is hereby affirmed, 
and the appeal dismissed, without serving notice on the respondent. 


The 22nd January 1851. 

No. 68 of 1850. 

Appeal from a decision of Sheeh Pershad Singh, Moonsiff" of Cuttack, 
dated "6rd September 1850 . 

W. Underwood and Nundlal Neogee, (Defendants,) Appellants, 

versus 

James Kuller, (Plaintiff,) Respondent. 

This suit was instituted to cancel the auction purchase of a 
bungalow on the part of Underwood, on the 23rd February 1849, 
and the resale of it by him to Nundlal Neogee, on the 21st March 
following. Suit laid at rupees 284, viz. rupees 250, the value of 
the bungalow, and rupees 34 wasilaut. 

The plaintiff’ stated that the bungalow in dispute belonged to the 
estate of the late Mr. McKoy, w'ho had appointed him his executor; 
and that he, acting under the Court of Wards, appointed Underwood 
to sell the property of the deceased by auction ; and he, unknowm 
to him, the plaintiff, entered his own name in the lot sale as the pur- 
chaser of the bungalow, for the sum of rupees 57, though no actual 
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sale of it had taken place ; and on his remonstrating with Under- 
wood against the alleged purchase, ho acknowledged that it had not 
heen sold, and drew his pen through his name in cancelment of the 
transaction; but on the 21st March he sold the bungalow to Nimd- 
lal Neogce, and he in consequence sued to set aside the sale. 

Underwood stated that he put up the bungalow for sale wdth the 
other effects of the deceased Mr. McKoy ; and as no one else would 
bid for it, he bought it himself and entered his name in the lot sale 
as the purchaser : and if plaintiff had disapproved of his doing so, 
he should have stayed the sale at the time. He further stated that 
the plaintiff had altered the sale papers. 

Nundlal Neogee maintained that the purcliase on the part of 
Underwood, who sold the bungalow to him, was a genuine one, and 
stated that the plaintiff had instituted the suit against him, because 
he had refused to re-sell it to him. 

The moonsitf decreed the bungalow, with wasilaut from the date 
of the institution of the suit, in favor of the plaintiff, on the grounds 
that the bungalow had not been paid for by the defendant Under- 
wood, and his witnesses had not proved that the sale had been 
confirmed by the plaintiff. 

In appeal, the defendants state that Underwood had several times 
tendered the money for the bungalow to the collector, by whose 
order the sale took place ; but he declined to .receive it, inconse- 
quence of the the dispute existing between the plaintiff and himself 
regarding the sale. 

Judgment. 

It appears from the lot sale papers that, as stated by the plaintiff, 
and defendant, the bungalow in dispute was first entered as having 
been sold for the sum of rupees 57, to Underwood; the letter U 
having been written in the column for the names of the purchasers, 
and afterwards scratched out by drawing a pen through it ; but by 
whom this has been done is not proved. However, as Underwood 
was the auctioneer on the part of the collector, or the plaintiff 
acting under him as executor, I consider that the sanction of the 
plaintiff was necessary to the confirmation of the sale, and this the 
defendant does not appear to have obtained. I therefore see no 
cause to interfere with the decision of the moonsiff, which is hereby 
affirmed, and the appeal dismissed, without serving notice on the 
respondent. 
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The 22nd January 1851. 

No. 64 of 1850. 

Appeal from a decision of Mohesh Chunder Roy, Moonsiff of Dham^ 
nugger, dated X^th August 1850. 

Lutchmun Singh, (Defendant,) Appellant, 

versus 

Narain Mahapatur, (Plaintiff,) Respondent. 

Khuttoo Singli, Defendant, and Anunt Das, mozahim, absent in 

appeal. 

CuAiM, possession on a 3 annas, 15 gundahs, 1 cowrie, 1 krant 
share of mouza Madhpore, pergunnah Burooah, under a deed of 
sale, dated 19th Jyte 1255 U., and tlie cancelment of the deed of 
sale, dated 8th Chyte 1256 U., in favor of Luchmun Singh, and the 
insertion of the plaintiff’s name, as the proprietor of the said share, 
in lieu of that of Dainoodur Singh. Suit laid at rupees 59-4-0-15. 

Remarks. 

In this case, it appears that the plaintiff neither filed the deed of 
sale, the cause of action, nor adduced a single witness to prove his 
claim; and that the moonsiff* decreed his claim simply on the 
grounds of his decision in suit No. 15 of 1849, instituted by 
Kheturbassee Sal\oo, ‘plaintiff, versus Kuttoo Singh and Damoodur 
Singh, defendants, inf which the present plaintiff* was mozahim, not- 
withstanding the plaintiff* has now sued to cancel the kuhalla execut- 
ed by Damoodur Singh and Kuttoo Singh, in favor of Lutchmun 
Singh, who was in no way a party to the former suit ; and his pro- 
ceedings are in consequence illegal. It is, therefore, ordered, without 
entering into the merits of the case, that the decision of the lower 
court be cancelled, and that the case bo remanded to the moonsiff, 
with orders to restore it to its former place on his file, and re-issue 
notices to the parties to adduce whatever evidence and proofs they 
may possess in support of their respective claims, and investigate 
the case de novo. The moonsiff will at the same time be informed, 
that, although he is not restricted from admitting evidence recorded 
in a former case in support of the plaintiff*’s claim, he should have 
required the plaintiff to file copies of the necessary evidence and 
papers with the case under investigation ; and he should not, under 
any circumstance, have decreed the plaintiff’s claim, in the absence 
of the deed of sale. The amount of stamp duty will be refunded 
as usual. 
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Thn 22nd January 1851. 

No. 65 of 1850. 

Appeal from a decision of Mohesh Chunder Rop, Moonsiff of Bhamnug- 
gur, dated 13/A August 18.00. 

Damoodur Singh, (Defendant,) Appellant, 
versus 

Narain Mahapatur, (Plaintiff,) Respondent. 

The appellant, in this case, was co-defendant with the appellant 
in case No. 64, just decided in the original suit before the lower 
court ; and as it has been remanded to the moonsiff’ for re-in vestiga- 
tion, no further orders are necessary in the present instance, than 
that the appeal be struck off the file. The amount of stamp duty 
will be refunded as usual. 


The 23rd January 1851. 

No. 74 of 1850. 

Appeal from a decision of Gourhullub Gkose, Acting Moonsiff of Poorie^ 
dated 14M September 1850. 

Casseenath Teeharry, (Plaintiff,) Appellant, 
versus ^ 

Rutnee Maharee, (Defendant,) Respondent. 

Claim, rupees 61-11-10-1 krant, principal and interest of a 
tumussookh, dated 5th of Assin, or Bhadoon 1256-89 link. 

The plaintiff* stated that the defendant, on the date of the bond, 
borrowed from him the sum of rupees 60, promising to repay it by 
the day of poornumea in Kartick, but had failed to do so ; and he 
had in consequence instituted the present suit for its recovery. 

The defendant denied ever borrowing any money or executing 
any bond in favor of the plaintiff, and stated that he had been 
instigated by his master Damoodur Kur, with whom she had lived 
for seven years, and who had recently quarrelled with her about her 
dhurma, to sue her under a forged bond. She also stated that the 
said Damoodur Kur had previously preferred a false charge of theft 
against her before the magistrate of Poorie, through Nemai Churn 
Teeharry, another of his gomashtas, which had been dismissed ; 
and that the plaintiff did no business as a mahajun or money lender. 

The plaintiff, in reply, denied that he was Damoodur Kur’s 
gomashta, and stated that he did carry on business as mahajun. 

The moonsiff for reasons detailed at great length in his proceed- 
ings, believing that the plaintiff had not the means of lending the 
defendant so large a sum as rupees 60, and concluding that the 
bond had been forged at the instigation of Damoodur Kur, dismissed 
the claim, and held the plaintiff to bail on a charge of forgery ; and 
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against tliis decision plaintiff appeals, stating that the execution of 
tlic bond was duly proved by his witnesses. 

Judgment. 

As there are only two witnesses to. the bond, besides the writer 
of it, who it is not likely would inculpate himself by stating that 
he was employed by the plaintiflp to write a forged bond, and one 
of those two witnesses deposed, whether truly or falsely, that the 
bond was not written in his presence, and that he did not attest it, 
I cannot, after duly considering the numerous reasons assigned by 
the moonsiff for disbelieving that the defendant borrowed the money 
from the plaintiff, see any sufficient grounds for interfering with his 
decision, and I hereby confirm the same, and dismiss the apj)eal, 
without serving notice on the respondent. The acting moonsiff* 
will, however, be informed that, although there exists doubts regard- 
ing the genuineness of the bond, there does not appear sufficient 
grounds for detaining the plaintiff on a charge of forgery ; and as it 
appears that the forgery case is still pending, the present moonsiff 
will be directed to dispose of it without delay. 


The 28th January 1851. 
o No. 7 of 1850. 

« 

Appeal from a decision of Sheehpershad Singhy Moonsiff of Cuttack, 

. dated *\^th December 1849. 

Chowdry Mahadeb Das, (Defendant,) Appellant, 
vej'sus 

Chowdry Narain Mahapatur, (Plaintiff,) Respondent. 

Claim, rupees 51-7, rent of 5 mauns, 3 goonths, 10 biswas of 
land in chuck Kujoorea, mocudummee, mouza Irda, talook Guj raj- 
pore, from 1253 to 1255, at rupees 3-5-4 per luaun, total ru- 
pees 17-2-4. 

The particulars of this case are recorded at pages 63 and 64 of 
the Zillah Decisions for April last, on tho second of which month I 
decreed the appeal, and reversed the moonsifFs decision, on the 
grounds that the istimrarree pottah, on which the defendant claimed 
a right to hold the land at a fixed rent of 1 rupee, had been proved: 
but on the plaintifTs preferring a special appeal to the S udder 
Dewanny Adawlut, the case was remanded, on the 13th August 
1850, to be tried over again, as this court had omitted " to decide 
on the plea of the plaintiff, to the effect that, admitting the molurr- 
Turee lease to have been executed, the plaintiff’s claim will stand 
nevertheless, because the lease was granted by a mocuddum^ whose 
tenure was vSold for arrears of rent and purchased by the plaintiff,” 
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Judgment. 

Although it is no where, that I am aware of, definitely laid down, 
that sales held in execution of decrees for arrears of rent, under 
Regulation VIII. of 1831, are to have the same effect with regard to 
the cancelment of all leases or under tenures created by the defaulting 
tenant, as sales for arrears of Government revenue held under Act I. 
1845, 1 am of opinion, wdth reference to the provisions of Regula- 
tion VIII. of 1819, which declares that in the event of the sale of a 
putnee talook for arrears of rent, all such iitcumbrances, the acts of 
the defaulters, become cancelled ; that a like sale of a mocudduvimee^ 
which is a superior kind cf tenure to that of a putnee talooky inas- 
much that the zemindars themselves possess the power of creating 
putnee tenures, and they possess no such power with regard to 
mocuddummeesy must also be held to cancel any leases or under-' 
tenures created by the defaulting mocuddum; and as, according 
to the general rules on which the settlement of the district is based, 
the zemindars have no right to interfere with or in any way to 
alter the assessment fixed on any mocuddummee tenure, but are 
merely entitled to fixed rental settled thereon by Government, I 
consider that the istimraree pottah in the present case, though grant- 
ed by the late mocuddum to the zemindar in whose estate the 
tenure is situated, has become void by the sale of the mocuddummee 
for arrears of rent ; and as the rent of the lanTl ii\ dispute has been 
ascertained by the arneen deputed to make local enquiry on the 
subject, to be rupees 3 per beegah. It is ordered, in cancelment 
of the former decision of this court, that the decree of the moonsift’ 
be confirmed, and that the appeal be dismissed. The plaintiff’s costs 
in this and the moonsiff’s courts will be defrayed by the defendant, 
appellant, with interest, in addition to his own. 
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Present: JAMES GRANT, Esq., Judge. 

The l/TH January 1851. 

No. 1 of 1849. 

Appeal from a decision of Gholam Aftphur, Principal Sudder AmeeHf 
dated 30M December 1848. 

Noroolla ChowJliry, (Plaintiff,) Appellant, 
versus 

Gobiiid Chunder, (Defendant,) Respondent. 

Claim, rupees 1353-8-9, due on account of a balance of rupees 
731 in a debit and credit account for the year 1245 and part of 1246. 
The account is said to have been from the 30th Chyte 1245 up to 
tlie 4th of Jyte 1246, rupees 1095-13-5^^, creditrupees 364-13-5^, 
debit leaving balance rupees 731. In a supplementary plaint, it is 
stated that the account opened on the 10th Jyte 1*245. The plaintiff 
states that he was formerly sued by the defendant in two cases, on one 
bond for rupees 4098, and another for rupees 2000 given for tlie 
balance due by him on another debit and credit account, (1244 ;) that 
he then pleaded as a set-off, this balance of rupees 731 in his favor, and 
rupees 1000 deposited on the 10th Maugh 1846; that the cases were 
settled by his giving instalment bonds for rupees 4370, a deduction 
of rupees 1810-6 having been made from what was due on the 
bonds on account of the said sums (731 and 1000) with interest; that 
on the kistbundees being produced in court, the then plaintiff’ would 
not agree to them, and his cases were nonsuited ; that the cases were 
remanded by the Sudder Court, and subsequently decreed in full, he 
(then defendant) not being able to produce his documents which 
were with his mookhtear at Bhaugulpore. 

The defendant asserts that the plaintiff’s documents, as well as 
claim, are fictitious ; that othewise there would not have been such 
delay in instituting a suit ; that plaintiff would not have applied to 
him to advance rupees 668 for revenue, in Bysack 1247, if he then 
had had money at plaintiff’s credit; that the money deducted in the 
" kistbundees” was to have been cash ; and that had it appertained to 
what was due according to documents, they would have been 
specified; that the note respecting the rupees 1000, said to have been 
deposited, was not alluded to in answers of former cases, and that 
rupees 1731, with interest, would have come to much more than 
rupees 1810-6. 
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Tlic plaintiff, in his reply with reference to the delay in instituting 
this suit, states that it was caused by difficulty and confusion from 
several of his estates being sold, but that it was notwithstanding 
within 8 years. 

The defendant, in his rejoinder, states that the note (rookah) 
touching the deposit of 1000 rupees, was not mentioned by witnesses 
in the former cases who said that they made them over to the 
plaintiff, as his brother Kiritchand had refused to receive them ; 
whereas the said Kiritchand was at that time absent on a pilgrimage 
to “ Juggernath.” 

The principal sudder ameen dismissed the case, on the grounds 
that there was a discrepancy in the plaint and supplementary 
plaint, in respect to the debit and credit account on which the 
rupees 731 were said to be due both as to date and amount; 
that the sums claimed in this suit as well as in case. No. 2 had 
been disallowed as a set-off in former cases, which had not been 
appealed against or a review of judgment asked for ; that this and 
case No. 2 were instituted after a delay of 2^ years; that in the 

kistbundees” produced in the former cases, the deductions were 
for cash and not for sums due on documents ; that rupees 79-6, in 
excess of the two sums claimed, were deducted in the kistbundees,” 
that is, rupees 1817-6, instead of rupees 1731, and that in the debit 
and credit account Tor 1244, filed by plaintiff, the balance is 
said to have been' settled on the 6th Chyte 1244, by an ikrar for 
rupees 2000 ; whereas the actual date of the ikrar on which plaintiff 
was sued in one of the former cases was the 22nd of Assar 1245. 
In addition to the above, the principal sudder ameen, in case No. 2 
of 1849, states that the note (rookah), dated the 27th Maugh 1246 as 
to the receipt of the 1,000 rupees, said to have been deposited, was 
not produced in the former case, or even mentioned in the answer 
filed on the 3rd Phalgoon 1247, in which the money is merely said 
to have been deposited with a respectable banker; that the plaint 
is contradictory of the answer in the former case ; that two witnesses 
in the former case stated in 1247, that they had first taken the 
money to Kiritchand, brother of the then plaintiff, who was at the 
time in Calcutta, as proved by a post office receipt for a letter. 

The money sued for in this^case and No, 2 of 1849, was formerly 
claimed as a set-off in two suits brought by the defendant against 
the plaintiff* in 1840, on a bond for rupees 4098, dated the 10th 
Bysack 1245, and an ikrar” for rupees 2000, dated the 22nd Assar 
1245, said to be the balance due on account of money advanced for 
payment of revenue and private expenses. It was pleaded, general- 
ly, that several charges in the debit and credit account, such as for 
bribes, &c., were fraudulent, and specially that credit had not been 
given for rupees 731 balance of 1245 and 1246, nor for rupees 1000 
placed in deposit on the 10th of Maugh 1246. 

While the cases were pending, two instalment bonds were pro- 
duced by the then plaintiff, who stated that rupees 1810-6 deducted 





in them, as cash paid, were to have been actually paid in cash, in 
default of which he claimed decrees in full according to the said 
instalments. 

The tlien defendant asserted that the sums deducted were 
on account of the rupees 731 and 1000, above mentioned, 
and that the otlier party had agreed to the arrangement. The 
cases were nonsuited by me ; but the Sudder Court remanded them 
on the grounds that they should have been disposed of without 
reference to the “ kistbundees,” as the j)laintiff had not agreed to 
them. The cases were afterwards decreed in full by me, the defen- 
dant having failed to produce documents in support of the sums 
claimed as a set-off. The above circumstances 1 do not consider 
any bar to the present cases which are for the said sums with inter- 
est. For the sum claimed in this suit, a hatchitta’’ for 1245 and 
part of 1246 is produced, showing a balance of rupees 731 in the 
plaintiff’s favor. A similar document, for 1244, is given apparently 
to support the authenticity of the other, for tlie balance of which the 
bond (for rupees 2000) in one of the former suits is said to have been 
given. For the sum claimed in case No. 2, a note from the defen- 
dant, acknowledging the receipt of the 1000 rupees, is produced, 
and its not having been mentioned in the former case, is explained 
by the assertion that it was then with plaintiff’s mooktear who was 
at Bhaugulpore. • 

Wliat the principal sudder ameen considers a discrepancy in the 
plaint and supplement both as to date and account, is satisfactorily 
explained by the document itself, which is a debit and credit account 
opened on the 10th Jyte 1245, and closed on the 14th Jyte 1246, 
showing a credit of rupees 14,629-1-11-3, and a debit of rupees 
13,898-1-1 1-3. On the 27th Phalgoon a balance was struc-k, showing 
rupees 299-13-8-1 in the plaintiff’s favor, and on the SOthCliyte the 
account was re-opened by the plaintiff', paying in rupees 596, and 
again rupees 200 on the 5th Jyte 1246. The latter two sums, witli 
tlie balance, make rupees 1095 13-8-1, the sum mentioned in the 
plaint, in which the 30th Chyte is also given, being the date on 
which the account was re-opened, while in the supplement, the 
10th of Jyte, or the date on which the account originally opened, is 
given. The balance according to both is the same, and the account 
also tallies with the answers in the former cases. The rooka, or 
letter, acknowledging the receipt of the rupees 1000, not having 
been mentioned in the former cases, I do not consider of importance, 
as if not actually forthcoming when the answers were written, it 
may have been considered advisable not to specify it. The bond for 
rupees 2000 being dated the 22nd Assar 1245, instead of the 6th 
Chyte 1244, when the account was closed, with a balance of that 
amount and the sum added to the rupees 1731 in the kistbundees, 
being short of the full interest, appears to me much more like artifice 
(to cause confusion) on the part of the defendant, the man of busi- 
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ness and money, than on tliat of plaintiff who was needy and a 
borrower, especially as the kistbunclees were produced in court by 
the defendant, then plaintiff, to wdiom they could hardly have been 
made over by the other party without cash, if cash was actually to 
have been deducted ; while, on the other, there was nothing out of 
the way in their being made over to him, if the deduction agreed to 
was on account of the sums claimed by the amount sued for. The 
evidence of the witnesses in the former cases, as to the rupees 1000 
having been offered, in the first instance, to Kiritchand, the brother 
of the defendant, I consider decidedly in favor of the plaintiff* in this 
case, who was defendant in them, as it is impossible to account for 
the evidence, except on the supposition that they had been tampered 
with by the other party. I see no reason whatever to doubt the 
genuineness of the hathchitta, the balance of which is claimed in 
this case or the evidence of the plaintiff’s witnesses, in case No. 2, 
as to the letter acknowledging that the rupees 1000 had been received. 
The respondent has now filed a khatabuhye; but it is irregular ; being 
for three years with the plaintiff*’s account on two separate pages, 
in one of which bonds are entered ; while in the other they are not, 
which appears to be the only difference. Tliere is no detail of 
debit and credit for the balance of which the rupees 2000 bond, of 
one of the former cases, was said to have been given, the thing “of 
all others most requirejl to refute the account filed by the plaintiff. 
On the above grounds, I reverse the principal siidder ameeii’s 
decision, and decree the appeal, with costs. 


The 17th January 1851. 

No. 2 of 1849. 

Appeal from a decision of Gholam AsghuVy Principal Sadder jlmeen, 
dated December 18 * 18 . 

Noroolla Chowdhry, (Plaintiff,) Appellant, 
versus 

Gobind Chundcr, (Defendant,) Respondent. 

Claim, rupees 1875-11-0, due on 1000 rupees deposited on 
the 10th Maugh 1246. 

The defendant denies the claim. 

The principal sudder aineen dismissed the case, on tlie grounds 
given in case No. 1 of 1849 as well as this one, all of which have 
been alluded to by me in the former. On tlie same grounds I 
reverse the principal sudder ameen’s decision in this case, and 
decree the appeal, with costs. 



ZILIAH DINAGKFOKK. 


The 20th January 1851. 

No. 22 of 1849. 

Appeal from a decuion of Moulvee Gholam Asghur, Principal Sadder 
AmeeUy dated 1th July 1849. 

Moineen Sirdar, (Defendant,) Appellant, 
versus 

Kishen Kishowcr and others, (Plaintiffs,) Respondents. 

Claim, rupees 1003, being 850 rupees deposited with defen- 
dant on the 14thBysakh 1253, with interest from the 6tli Phalgoon 
1253, when the case in which the 850 rupees were attached and 
placed in the defendant’s charge, was settled by compromise, (soleh- 
nameh). 

The defendant pleads that he had no authority to return the money 
without an order from court, and that he had expended 2 rupees, 
as pay to the man in charge of a boat which was also attached, and 
that the plaintiff in former suit had again sued the defendants. 

The principal sudder ameen decreed the sum deposited, with 
interest, from the date on which this suit was instituted, instead 
of that on which the former one was compromised, as the money 
had been attached and no order for its release had issued from 
court. The appellant now urges that he is, under the above 
circumstances, not liable either for interest or costs. I am of opinion 
that he was fortunate in having to pay interest only from the date 
on wdiich this suit was instituted. I therefore dismiss the appeal, 
with costs. 


The 24th January 1851. 

No. 10 of 1849. 

Appeal from a decision of Moulvee Gholam Asghui\ Principal Sudder 
Ameen, dated \Qth January 1849. 

Churun Das, (Plaintifl^) Appellant, 
versus 

Gourmonee, (Defendant,) Respondent. 

Claim, possession of 155 beegahs, 19 cottahs, istumrar and lakhi- 
raj, with mesne profits. Plaintiff* claims as chela of Toolsee Das, 
chela of Assaram, chela of Bunsy Das, and states that, in 1218, he 
went to Gya leaving with his chela, Subisser, the property acquired 
by Bunsy Das and liimself ; that Subisser died in 1225, and was suc- 
ceeded by Toolsee Das, to whom Khugisseree in 1226, made over, 
by deed of gift, a thakur with some lakhiraj land ; that Gungaper- 
shad (husband of tlie defendant) obtained from Koonjbeharee a 
thalcur which he placed in the thakurbaree of Toolsee Das, and 
purchased some lakliiraj land for expenses; that Gungapershad was, 
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therefore, constantly in tlie thakurbaree, and looked after all the 
land belonging to it ; that on Toolsee Das’s death, his chela Roop 
Das succeeded him, and another pf his chela Luchmun went to a 
thakurbaree at Beergunge ; th^it in 1242, he (the plaintiff) went on a 
2 )ilgrimage, taking with him the abovementioned deed of gift and 
other documents ; that on his return, in six years, he found that 
Roop Das was dead, and that his minor son Nund Das had been 
ousted from the thakurbaree by Kishenpersliad, son of Gunga Per- 
shad ; that on the land being attached in 1250 by tlie raja, he (plain- 
tiff) produced the said documents, and got it released ; that Gourmo- 
nee (defendant) then sued under Act IV. of 1840, and was put in 
possession, on which he instituted this suit as a pauper. 

The defendant pleads that, before going to Gya, Assaram made 
over his property to her husband, Gungaporshad, by deed of gift ; 
that Gungapersliad engaged Toolsee Das as poojaree on 5 rupees 
a month ; that in 1226, Khugisseree made over, by deed of gift, to 
Gunga Pershad, a thakur with lakhraj land in the name of his ser- 
vant, Toolsee Das, who had only two chelas, Roop Das who succeed- 
ed liim, and Luchmun Das ; that Roop Das stole sundry title deeds 
and absconded, when Kishen Pershad complained in the foujdaree, 
and Roop Das had to give a mochulka as to the deeds wliich he said 
he had lost, and was imprisoned for three months; that she, her son, 
and husband have b(j^en in possession for a great length of time, 
which, under the law of limitation, bars the plaintiff’s claim ; tliat 
plaintiff' was not a chela of Toolsee Das, nor lie a chela of Assaram, 
and that the documents now produced by the plaintiff’, are the stolen 
ones abovementioned. 

The principal sudder amcen dismissed the case mainly on the 
ground that, with the exception of six months when the plaintiff 
obtained possession from the raja, before the Act IV. case, liis hav- 
ing been in possession of Assaram, and Toolsee Das’s property'-, is not 
proved ; and that by the plaintiff’s acknowledgment, the defendant, 
her son, and her husband, have had possession since the year 1218. 
Tlie point for decision appears to me to be whether Toolsee Das 
was proprietor or merely the servant and representative of Gunga- 
pershad. The plaintiff’ allows that Gungapersliad had possession as 
manager. The lands when attached in 1236, by the collector, were 
released in Gungapershad’s name. From the documents filed, and 
evidence given, it is clear that the lands were let in farm, and the 
rent of the istumrar paid by Gungapersliad and his successors. 

The plaintiff’s story of having taken with him, on a pilgrimage, the 
title deeds, while his elder chela, Roop Das, was in possession, is very 
improbable, while the charge of theft against Roop Das (with a 
view to obtaining the deeds according to the plaintiff) accounts for 
the documents being in his possession. The manner in which the 
plaintiff obtained possession, after the attachment by the raja before 
the Act IV, case, has all the appearance of dodge to obtain possession 
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on the strength of stolen documents, and his pedigree in the Act IV. 
case, is different from the one in this case ; Omor Das being given in 
the former instead of Assaram Das, and his brother chelas, Roop 
Das and Luchmun Das, being left out in the succession to Toolsee 
Das. From the above, I am satisfied that Toolsee Das was not 
proprietor, and that the plaintiff’s claim, as his heir, is without found- 
ation. I therefore dismiss the appeal, with costs. 


The 30th January 1851. 

No. 3 of 1849. 

Appeal from a decision of Mouhee Gholam Asghur^ Principal Suddtr 
Ameen, dated 1th March 1849 . 

Soorjnarain and Beironath, (Defendants,) Appellants, 
versus 

Kissenchunder and Kalichunder, (Plaintiffs,) Respondents. 

The plaintiffs sued for rupees 800, damages against Gungadur 
and Hulladur, and their fathers Beironath and Sheebram. On' the 
death of Sheebram, his son Soorjnarain was included as one of 
his heirs among the defendants. 

The principal sudder ameen decreed rupees 200, with costs, 
against Gungadur and Hulladur, releasing the appellants, but leav- 
ing them to pay their own costs 

It appears that Gungadur and Hulladur accused the plaintiffs 
of forging stamps, and were sentenced by the magistrate to three 
months’ imprisonment for a false complaint. The principal sudder 
ameen evidently considered them alone answerablov for the libel, 
and the appellants’ costs ought, on the same grounds, to have been 
made payable by the respondents. I therefore amend the principal 
sudder ameen’s decision to the above extent, and decree the appeal, 
with costs. 


The 30th January 1851. 

No. 19 of 1849. 

Appeal from a decision of Moulvee Gholam Asghur^ Principal Sudder 
Ameen, dated 2bth May 1849 . 

Kalichunder and Kissenchunder, (Defendants,) Appellants, 

versus 

Soorjnarain, heir of Beironath, (Plaintiff,) Respondent. 

Beironath sued the defendants for rupees 800, damages for 
abusive language, and died while the case was pending. 

12 
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The principal sadder amoen dimissed the case witli reference to 
a decision of the Sadder Court, dated the 26tli of March 1849, bat 
without costs. It is ruled, in the said decision, that on the death 
of a plaintiff, in an action for damages for libel of a purely per- 
sonal nature, it is not competent to his heir to proceed with it.” 
In this case also the plaintiff sought to revive the suit, but his 
doing so was not disallowed, and I can see no good ground for 
making him pay the costs of the defendants which they claim. 
I therefore dismiss the appeal, with costs. 


The 31 ST January 1851 . 

No. 28 of 1849. 

Appeal from a decision of Moulvee Gholam Asghur^ Principal Sudder 
Ameen, dated \%tk June 1849 . 

Punchum Bewa, (Plaintiff,) Appellant, 
versus 

Gour Das and others, (Defendants,) Respondents. 

Claim, possession of 14 beegahs, 10 cottahs, jumma rupees 
19-15-3^. Defendants assert that 9 beegahs, 18f cottahs, jumma 
rupees 13-12 were decreed as the jote of Bindalmnd” by the 
moonsiff of Rajarampore, and subsequently sold in a summary suit, 
and purchased by them. The former principal sudder ameen dis- 
missed the case, on the ground that the moonsiff ’s decision regarding 
the land in dispute, was final. The case was remanded by me for 
revision (No. 11 of 1846, 27th September 1847) as the appellant 
urged that the land claimed by her was separate and distinct from 
that mentioned in the decision of the moonsiff and principal sudder 
ameen, and there was nothing in the record to prove the contrary. 
The defendants had given in proof of their having purchased the 
^‘jote” of Biridabund, or of its having been in his possession ; and there 
was a considerable difference in the quantity of the land and the 
amount of the jumma said to belong to it from w^hat the plaintiff 
claimed. The principal sudder ameen has again dismissed the case 
bn the report of a mohurrir, in wdiich it is stated that the land claimed 
by the plaintiff is identical wdth that in the defendant’s possession as 
Bindabund’s jote. The mohurrir was deputed to measure the land 
claimed by the plaintiff, as w^ell as that claimed by the defendants. 
The land pointed out by the plaintiff was found to be 14 beegahs, 
9| cottahs. The defendants did not attend, but the mohurrir without 
giving his authority states that, of the land measured, 4 beegahs 
belong to the plaintiff, and 10 beegahs to the defendants. This 
is clearly no ground for the dismissal of the plaintiff ’s claim. Gour 
Das is now the only respondent. A copy of the moonsiff’s decision, 
abovementioned, was formerly filed by him, and Gooroopersad, who 
assorted that Bindabund’s jote was purchased by Chand and 
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MeherooUa, and that they, the defendants, were in possession of it. 
How that possession was obtained is no proof of Bindabund having 
got possession of the jote or of its having been sold as stated. On 
the other hand, it is clear from the evidence for tlie plaintiff, and a 
return (filed in fouzdaree case) from the zemindar in whose estate 
the land is, that she had a jote of 14 beegahs, 10 cottahs, from 
which she was ousted by Bindabund. She again obtained possession 
from the collector, and Bindabund in consequence instituted a suit 
against iier in the inoonsilf’s court for 9 beegahs, 18j cottahs, which 
was decreed according to the report of an amt en, apparently, on 
any thing but good grounds. There is neither proof of Bindabund’s 
ever having obtained possession under this decree, nor of the respon- 
dent having any right to what was Bindabund’s. The plaintilf, an 
old woman, appears to have been the victim of the ameen’s reports, 
and I have no doubt as to her right to the land she claims. I there- 
fore reverse the principal sudder ameen’s decision, and decree the 
appeal, with costs. Mesne profits to be ascertained during execution. 
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Prksknt : F. CARDEW, Esq., JiiDtsK. 


The 21st Janijahy I Ho I. 

Case No. 2 of 1848. 

Regular Appeal from a decision passed by the late Principal Sadder 
Ameen of Hooghhj^ Mr. James Reihjy the 1th December 1847. 

Joggomohun Chukerbuttee and Roopram Chukerbuttec, 
(Defendants,) Appellants, 
versus 

Biprodas De and others, (Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs, as the zemindars of 
lot Sehakhala, on the 28th August 1844, to recover the right to the 
revenue of beegahs 39-8 of land situated in tly*ee mouzahs, namely, 
in mouza Juggutpore beegahs 6-17, in Sreeputeepore beegahs 29, 
and in Muheshbatee beegahs 3-12. 

The case having been referred to the collector for report, under 
Section 30, Regulation II. of 1819; the defendants filed an answer 
to the effect that the land indicated in the plaint was lakhiraj apper- 
taining to two taidads, which were duly registered in 1209, namely, 
taidad No. 12036, comprising their liereditary rent-free lands, 
No. 12034, comprising the rent-free lands of Manik Ram Haidar, 
part of which they had acquired by purchase ; and that the 
plaintiffs had misrepresented and suppressed the names of the 
mouzas, in which the lands are situated ; for, besides the three 
mouzas mentioned in the plaint, part of tlie lands described lay in 
mouza Bipropore and other mouzas corresponding with the entries 
in the taidads. 

This the plaintiffs, in their reply, denied, and they stated that the 
lands indicated in the plaint were mal^ and were not included in 
the taidads ; that of 6 beegahs, 2 cottahs entered in the taidad. 
No. 12036, as situated in the three mouzas named in the plaint ; 
the defendants had sold 3 beegahs, 5 cottahs to another party, and 
to the remainder, beegahs 2-17, comprising the site of the defen- 
dants’ homestead, they (plaintiffs) had no claim ; that Manik Ram 
Huldar’s lands, entered in the taidad No. 12034, had been pur- 
chased by Ramjy Bhuttacharje and others, who were in possession, 
and the defendants had nothing to do with them. 
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The collector^ with reference to the pleadings of the parties, and 
to the taidads, chars, and other documents, filed by the defendants 
in support of their claim to hold the lands free of assessment, 
recorded his opinion that beegahs 6-7 of land situated in mouza 
Juggutpore, beegah 1-5 in Muheshbattee, and beegahs 13-7 in 
Sreeputeepore, total beegahs 20-19, entered in the two taidads, 
whether the same were in the possession of the defendants or of 
other persons, were valid lakhiraj ; but that tlie pleas of the parties 
could not be disposed of without a local enquiry. 

A local ameen was accordingly deputed by the lower court to 
make an enquiry into the matters in dispute, and he filed his 
report; but the principal sudder ameen, Mr. James Reily, in his 
decision, took no notice whatever of the ameen’s report nor of the 
report of the collector, and decreed the suit in favor of the plaintiffs, 
on the general grounds that the taidads, chars, and other documents 
filed by the defendants, were insufficient to prove their title to hold 
the lands rent-free. 

On the 29th June 1849, the case came in appeal before Mr. 
Russell, the late judge, who took a different view of the case, 
and reversed the princial sudder ameen’s decision, on the ground 
that those documents established the defendants’ claim. 

On special appeal, the Sudder Court, under date the 30th March 
1850, reversed the judge’s decision, and remanded the case, on the 
ground that the validity and permanency of a rent-free tenure had 
been declared by the lower court upon imperfect enquiry, and 
without reference to the several conditions required by law 

Thus the real point for decision in this case appears to have been 
lost sight of. There is no necessity to inquire into the validity or 
otherwise of the rent-free tenures claimed by the defendants under 
the two taidads, for the plaintiffs expressly stated, in their reply, 
that the lands, the subject of their suit, are distinct from the lands 
entered in those documents, and their vakeel, in this court, maintains 
the correctness of that statement. 

The point for decision, therefore, is Avhether the lands, the subject 
of dispute, are identical with the lands entered in the taidads 
or distinct from them, and on this point the decision must turn. 

I accordingly reverse the decision of the principal sudder ameen 
as having been passed on irrelevant grounds, and remand the case 
to the lower court with directions to the present principal sudder 
ameen to draw up a proceeding under Section 10, Regula- 
tion XXVI. of 1814, of which none appears to have been held, and 
to decide the case de novo. 
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The 22nd January 1851. 

Case No. 5 of 1847. 

Appeal from a decision passed hy the Collector of llooghly^ 

Mr. A. lieidy June 2ndy 184 7 . 

Bahir Das Mookhopaclhya, (Defendant,) Appellant, 
versus 

Joykishto Mookhopadhya and Rajkisto Mookhopadhya, 
(Plaintiffs,) Respondents. 

This suit was instituted by the plaintifls as the proprietors of 
mouza Panrura, on the 10th December 1845, to recover the right 
to the revenue of 5 beegalis, 16 cottahs of land. 

The defendant Bahir Das (appellant) claimed to hold the land 
as rent-free, on the ground tliat possession of the tenure was ob- 
tained by his ancestor previously to the date of the accession to 
the Dewanny, and had since been maintained without interruption; 
and in support of his plea he filed a char, bearing date the 27th 
Chyte 1174 B. S., which was registered in the collector's office with 
a taidad in the year 1209 B. S. 

The collector rejected the char as being a forgery, and decreed 
the suit in favor of the plaintiffs. This decision was reversed by 
the late judge Mr. Russell, under date the 29tii June 1848, and, on 
special appeal, the case was remanded by the Sudder Court, under 
date tlie 14th March 1850, on the ground that the judge, who had 
uphehl the tenure as rent-free under Section 2, Regulation XIX. 
of 1793, had not shown clearly in his decree how the evidence of 
the case establishes the conditions required by that law, viz. that 
the tenure has been held rent-free from before August 12th, 1765, 
and that there has been no subsequent disturbance of such 
possession.'’ 

I can myself find no grounds for doubting the authenticity of the 
char. Mr. Reid, the collector, rejects the document as a forgery, 
because the initial signature of the grantor, Mr. John Graham, 
(who appears to have held the office of superintendent of the bazee 
zumeen duftur, and the date in English difi'ered in the handwriting 
and the color of the ink ; because the signature and date in Eng- 
lish were not transcribed on the copy of the char filed with the 
taidad in 1209; and because the text part of the document ap- 
peared to have been written with new ink on old paper. 

Now the first of tliose reasons, so far from being a cause of sus- 
picion of forgery, appears to me quite the reverse ; for it is not likely 
that a forger would get the signature and date in English, written 
in a different handwriting, and with difi'erent colored ink, whereas 
the discrepancy may be easily accounted for by the supposition 
that Mr. John Graham got another person to affix the date to the 
deed ; and it is remarkable that the signature and date, both in 
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respect to the handwriting and the color of the ink, correspond 
to a nicety to a similar document filed in this court in the year 
1816, which came before me yesterday in the case of appeal No. 
3 of 1847, and which had been declared by Mr. Reid to be authen- 
tic. The second reason given for rejecting the char, appears to mo 
of no weight whatever, for the copy represents in the text an exact 
transcript of the original, and the absence of the signature and date 
in English may be accounted for by the fact that our language was 
scarcely known in this country in the period in question. The last 
reason given by the collector is not apparent to me, for I can dis- 
cover no suspicious appearance whatever in the document. 

The authenticity of the char is corroborated by its registry in 
the year 1209, and by the evidence of tlie defendant’s witnesses, 
three old men, one of whom is upwards of 90 years of age, who 
depose that from tlie first dawn of their reason they have known 
the defendant and his ancestors to be in possession of the lands 
as rent-free ; that they saw the defendant’s grand-father in pos- 
session, and heard that he had acquired the tenure from his mater- 
nal grand-father Ramkishto Bundopadhya. This Ramkishto Bun- 
dopadhya is the person to whom the char was granted : the char 
is dated the 27th Chyte 1174 B. S., corresponding with the 7th 
June 1767, and it sets forth that the tenure had been held as rent- 
free from before the year 1148 to 1167 B. S., under authentic docu- 
ments, and directs that it be continued rent-free, the sudder 
jumma bundee being confirmed, and a remission made in the 
rnofussil hustbood jumma. 

I consider it proved by the char, which was registered forty- 
seven years ago, and by the evidence of the witnesses, the best 
procurable at this distance of time ; that the tenure has been held 
rent-free from before the 12th August 1765, the date set forth in 
the Sudder Court’s decision. To prove any subsequent disturbance 
of such possession, it rests with the plain tilfs, and they have failed 
to do so in my opinion. They produced three witnesses to show 
that the land was formerly held as mal, or rent-paying, but their 
evidence is so vague and contradictory, that I can place no reliance 
on it. 

It is objected that the char does not set forth the quantity of 
land held by the defendant in mouza Panrura. This is true ; but it 
shows that the grantee had produced his documents, which pro- 
bably were never returned to him; and the quantity of land 
entered in the taidad, beegahs 8-6 being in excess of the claim, and 
the land being identified by the witnesses, I hold the objection to 
be untenable. 

, I accordingly reverse the collector’s decision, and decree the 
appeal to the appellant, with costs in both courts. 
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The 24th January 1851. 

Case No. 10 of 1849. 

Regular .Appeal from a decision passed by the Sudder Ameen of Ilooghlyy 
Pundit Sreeram Turkolunkar, December 26//«, 1848. 

Bhowanee Cliurn Bose, (Plaintiff,) Appellant, 
versus 

Surajooddecn Khoonkar and Ancesooddeen Klioonkar, 
(Defendants,) Respondents. 

Tins suit was instituted by tlie plaintiff (appellant) as the putnee 
talookdar of hooda Nonpala, &c., in turf Rubeebagh, on the 30th 
August 1847, to contest a summary decision passed by the deputy 
collector of Hooghly, under Regulation V. of 1812. 

The plaintiff had issued an attachment of distraint on the defen- 
dants’ property, with the assistance of a muzkooree peon, deputed by 
the police darogah, under Regulation XX. of 1817, to recover an 
arrear of rent to the amount of Company’s rupees 335-6-10, alleged 
to be due from the defendants for the year 1253 B. S., on a jumma 
of Company’s rupees 399-3-10-2 ; and the defendants, having furnish- 
ed security, brought a suit to contest the demand before the collector, 
pleading that they held only beegahs 35-10 of mal land in the 
plaintiff*’s talook, at a jumma of rupees 51-2, and that the demand 
was made with the view of defrauding them of the right to certain 
rent-free land in their possession. The deputy collector, on the 9th 
July 1847, gave the defendants a decree, the justness of which the 
plaintiff impugned, on the grounds that his demand was proved by 
the accounts filed by him, and that the defendants had paid rent to 
him, at the rate claimed, in preceding years ; and he accounted for 
the absence of the kubooleut, or agreement, under which the 
demand was made, by the fact that the document had been carried 
off’ by his late gomashta, Mritinjy Mujoomdar, in collusion with the 
defendants. 

The defendants, in answer to the plaint, maintained that the 
demand was utterly false. 

The sudder ameen dismissed the suit, on the main ground that the 
jumma-wasil-bakee accounts, filed by the plaintiff, were not proved 
by the evidence of his witnesses. 

' The plaintiff founds his appeal on the allegation that his claim is 
proved, with reference to the rule laid down in the Construction No. 
696, by the evidence adduced by him. 

On perusal of that evidence I entirely concur in the judgment 
passed by the lower court. To prove the jumma-wasil-bakee ac- 
counts only one witness is produced, who says that they bear the 
signature of the plaintiff’s late gomashta, Mritinjy Mujoomdar ; but 
he is unable to depose that they are correct. Three other witnesses 
depose that the defendants paid rent to the plaintiff (a fact admitted 
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in the answer), but in respect to the amount of the rent, and tlie 
quantity of land, they could give no particulars. Such evidence is 
wholly insufficient to establish a claim of this nature, and I therefore 
confirm the decision of the lower court, and dismiss the appeal, wdth 
costs. 


The 25th January 1851. 

Case No. 10 of 1848. 

Hegulur Appeal from a decision passed by the Sadder Ameen of Ilooghhj, 
Pundit Sreeram Turkolunkar, August 18M, 1848. 

Gobind Chundcr Pal, (Plaintiff,) Appellant, 
versus 

Kumul Pundit and others, (Defendants,) Respondents. 

This suit was instituted on the 10th September 1846, to recover 
possession of 101 beegahs, 12 cottahs of rent-paying land, situated 
in monza Migsar alias Tufseeguria, bearing a jumina of Com- 
pany’s rupees 218-14-19, and to set aside a sale held in execution 
of a decree of court. 

The plaintiff stated that the defendants Sumbhoo Chunder Das, 
Bhugubuttee Dasee, and Doorgamunee Dasee sold the land to him 
for the sum of 500 rupees, under a deed of sale, bearing date the 
4th Bhadro 1249 B.^S., to enable them to ])ay a demand for rent 
to the amount of rupees 156-9-5, awarded under a decree of court, 
to defray the expenses of Bhugubuttee Dasee’s husband’s shraddhu, 
and to maintain her minor son ; that he was put into possession, and 
the vendor, Sumbhoo Chunder Das, gave him a kubooleut for the 
homestead at a rent of 1 rupee a year ; that ho let out part of the 
lands to under-tenants, and part he cultivated himself, and liis name 
was duly registered in the serishta of the zemindars liolding a 
14 annas, 10 gundahs, 15 hag, and 1 teel share: the remaining 
shareholder refused to register. That the land w as afterw^ards 
attached by defendant, Kumul Pundit, in execution of a decree 
awarded in his favor, against the vendors in the court of the moon- 
si fi‘ of Muhanad, and a claim preferred on his (plaintiff ’s) part w as 
admitted by that officer, under date the 16th December 184.3 ; but, 
on a summary appeal, the moonsiff’s decision was reversed by the 
judge, and the property was subsequently sold, and w as purchased 
by the decreeholder, Kumul Pundit, in the name of his son, Nufier 
Chunder Pundit. 

The defendants, Kumul Pundit and Nuffer Chunder Pundit, in 
answer, pleaded that the deed of sale, under wdiich the claim was 
brought, collusive and fraudulent, and had been antedated ; that the 
plaintiff* was a relation of the debtor, Sumbhoo Chunder Das, being 
his sister’s husband’s brother, and he never had possession for a single 
day, and that Bhugubuttee Dasee, having a minor son, had not the 
power to sell the property. 
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A similar answer was filed by the defendants Kaseenatli Kulya 
and Biprodas Patr, decreeliolders, who had participated in the pro- 
ceeds of tlie sale, in execution of decrees awarded in the favor 
against the vendors. 

The sadder ameen dismissed the suit, recording that it was impro- 
bable that the vendors would liave sold the lands, including the 
homestead and the standing crops, for they had no heavy debts at 
the time to discharge ; that he suspected that it was a fraudulent 
transaction made to deprive the decreeholders of the money due to 
them ; that, if the sale were true, the deed would have been regis- 
tered ; and that, moreover, under the Hindoo law, a female had not 
the power to alienate her husband’s property, and Bhugubuttee 
Dasee had a minor son alive, whose rights she could not sell. 

This decision, in my opinion, does not meet the requirements of 
Act XIT. of 1843. It is founded on mere supposition without re- 
ference to the evidence adduced by the parties, and the exposition 
of the Hindoo law is given without regard to the fact that one of the 
vendors is a male, and to the reasons given in the plaint, warranting 
the alienation of the property on the part of Bhugubuttee Dasee. 
The sudd^ir ameen should have examined and weighed the evidence, 
documentary and oral, adduced by the parties, and have founded 
his decision on that, with reference to the point whether the sale 
was hond Jide made according to law previous^ to the date of attach- 
ment of the property or not. I reverse the decision as being incom- 
plete, and remand the'ease to the lower court for re-trial, with refer- 
ence to the foregoing remarks. 


The 25th January 1851, 

Case No. 5 of 1849. 

Regular Appeal from a decision passed by the Sadder Ameen of lloog hi y, 
Pandit Sreeram Turkolunkarj December 28^4, 1848. 

Dyamyce Dibya, (Defendant,) Appellant, 
versus 

Narayun Beet, (Plaintiff,) Respondent. 

This suit was instituted on the 4th August 1847, to recover the 
sum of Company’s rupees 426-10-8, principal and interest, on a 
bond, bearing date the 17tli Bysakh 1243 B. S., alleged to have been 
executed by Rasbeharee Chukerbuttee and Khetronath Chukerbuttee, 
both deceased, the husbands of the defendants Dyamyee Dibya 
and Denoorayee Dibya, in acknowledgment of a loan of 200 Sicca 
rupees. 

The defendant Dyamyee Dibya, appellant, in answer, denied the 
bond, pleading that the suit had been got up by one Ramjeebun 
Foujdar, because she and her son-in-law had refused to admit him 
to partake of their meals ; and she alleged that she had quarrelled 
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with her sister-in-law, Denoomyee Dibya, wlio had been made a 
defendant with the view to her filing a confession of judgment 

The defendant Denoomyee Dibya did not appear. 

The sudder ameen decreed the suit in favor of the plaintiff, on the 
grounds that the execution of the bond, and the loan of the money 
were proved by the subscribing witnesses, and that the evidence of 
the witnesses adduced in support of the answer was worthless. And 
he entered into a long investigation of an alleged fact, that the defen- 
dant Dyamyee Dibya had endeavoured to compromise the claim 
after the pleadings were completed, the proving of which fact he 
regarded as a corroboration of the claim. 

The attempt to bring about a compromise was foreign to the 
pleadings, and it was therefore irregular in the sudder ameen to 
enter into an investigation of the matter. The point for decision is 
whether the bond was duly executed by the defendant’s husband 
or not; and on this point the evidence of the three subscribing 
witnesses examined for the plaintiff is clear and positive, and nothing, 
beyond general remarks, has been urged, in the reasons of appeal, 
calculated to refute the same. The evidence of the two witnesses 
examined on the part of the defendant Dyamyee Dibya,*appellant, 
establishes no connexion between the plaintiff and Ramjeebun 
Foujdar, and the alleged quarrel with this person being recent, and 
the stampt paper on which the bond is engrossed having been pur- 
chased in the name of Rasbeharee Chukerbuttee upwards of 1 1 years 
ago; the plea that Ramjeebun Foujdar had got up the suit is most 
improbable ; for where could the plaintiff go to purchase an old 
stamp so exactly suited to his purpose. I confirm the decision of the 
lower court for the foregoing reasons, and dismiss the appeal, with 
costs. 


The 27th January 1851. 

Case No. 10 of 1849. 

Regulur Appeal from a decision passed by the Sudder Ameen of Ilooghly, 
Pundit Sreeram Turkolunkar^ April 24 M, 1849. 

Oma Churn Busoo, (Defendant,) Appellant, 
versus 

Sheikh Panchoo Jemadar, (Plaintiff,) Respondent. 

This suit was instituted on the 6th December 1847, to recover 
the sum of Company’s rupees 530-11-13, being the balance due on 
a bond bearing date the 3rd Jyte 1245 B. S., alleged to have been 
executed by the defendants Omachurn Busoo, (appellant,) and 
Nyan Tara Dasee and Sukhee Soondree Dasee, deceased, in acknow- 
ledgment of a loan of 500 rupees, through a bank note. No. 2927. 

The defendant Omachurn Busoo, in answer, denied the bond, and 
pleaded that the note (which he had paid into the collector’s office 
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as revenue) had been given to him by the plaintiff in exchange for 
500 rupees cash ; and that the suit had been got up through enmity. 

The defendants Nyan Tara Dasee and Chunder Mookhee Dasee 
and others, heirs of the deceased Sukhee Soondree Dasee, did not 
appear. 

The sudder ameen decreed the suit in favor of tlie plaintiff, on 
tlic grounds that execution of the bond was duly proved by the 
evidence adduced on his part ; and that the evidence of the defen- 
dant’s witnesses, two of whom were his dependants, and the third 
was at variance with the plaintiff, was unworthy of confidence ; espe- 
cially as no sufficient cause had been given as to why the cash had 
been exchanged for a note. 

The justness of this decision is impugned in appeal, on the grounds 
that the evidence of the plaintiff’s witnesses is contradictory, and 
that the defendant’s witnesses establish his plea. No reasons are 
given for the assertions; and, being of opinion, on perusal of the 
record, that the claim is satisfactorily proved, I reject the appeal, and 
confirm the decision of tlie lower court, under Clause 2, Section 3, 
Regulation V. of 1831. 

# 

The 28th January 1851. 

Case No. 2 of 1849. 

Regular Appeal from a deckion passed by the kite Principal Sudder 
Ameen of Hooghhjy Mr, James Reily, December 20th, 1848 . 

Hatiina Khatoon, (Defendant,) Appellant, 
versus 

Jugut Ram Huldar, (Plaintiff,) Respondent. 

In this case, which involves a claim to the assessment of 8 bcegahs 
and ^ cottah of land, situated in mouza Sekrahattee, pergurmah 
Kishto-anundpore ; no proceeding was held by the lower court under 
Clause 10, Regulation XXVL of 1814. I therefore reverse the 
decision as being incomplete, and I’emand the case to the present 
principal sudder ameen, with directions to proceed with it de novo. 

The 28th January 1851. 

Case No. 11 of 1849. 

Regular Appeal from a decision passed by the Sudder Ameen, of Hooghly, 
Pundit Sreeram Turkolunkar, May 20th, 1849 . 

Hafizooddeen Hossein, (Defendant,) Appellant, 
versus 

Aga Mahommed Kamul Tuhuranee, (Plaintiff,) Respondent. 

This suit was instituted on the 25th March 1 848, to recover 
the sum of Company’s rupees 609-10-15, on a mortgage bond, 
bearing date the 27th May 1846. 
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The defendant, in answer, acknowledged the bond, and pleaded 
that a deduction from the loan had been made to the amount of 
rupees 15, in order to evade the interest laws ; and that he had 
repaid, at different times, the sum of rupees 180, under the plain- 
tifi’s receipts. 

The sudder ameen decreed the suit in favor of the plaintiff, on 
tlie grounds tliat the subscribing witnesses of tlie bond examined 
on his part, proved that the amount of the bond, rupees 500, was 
paid in full ; that the defendant had failed to produce any wit- 
nesses, and, moreover, there was a condition attaclicd to the bond, 
that no payments should be admitted unless endorsed on the deed. 

1 find tiiat a summons was served on tlie defendant’s witnesses 
on the 29tli Bysakh 1256 B. S., corresponding with the 10th May 
1849, and the defendant gave the court peon a writing (zimanamah), 
intimating that he had taken the witnesses into his own charge, 
and would produce them himself in court. On the nazir’s return 
to that effect, the sudder ameen wrote an order, dated the 15th May 
1849, directing the defendant’s vakeel to produce his witnesses 
within three days, and on the 26th idem the case was decided. 

The service of the summons was irregular, inasmuch as no 
specific day was named for the attendance of the witnesses as 
required by Section 4, Regulation IV. of 1793, and the order of the 
15th May 1849 does not show on the face of it that it was passed 
in the presence of the defendant’s vakeel. I therefore reverse the 
decision as being incomplete, and remand the case to the sudder 
ameen with directions to give the defendant a reasonable time to 
produce his witnesses, and, if he require it, to issue a fresh sum- 
mons in the terms of the law above quoted. 


The 31st Januauy 1851. 

Case No. 6 of 1849. 

Regular Appeal from a decision passed hy the Sudder Ameen of Ilooghly, 
Sre€ra?n Turkolunkar, February \7th, 1849 . 

Sungkurrec Dasee, (Plaintiff,) Appellant, 
versus 

Rajkoomaree Dasee and others, (Defendants,) Respondents. 

This suit was instituted by the plaintiff’ on the 2nd July 1846, 
on a value of Company’s rupees 499‘;i to uphold her right to posses- 
sion of 5 beegahs, 10 cottahs of rent-free land situated in mouza 
Seebpore, pergunnali Khosalpore. 

The substance of the plaint, which is drawn up at great length 
in barely intelligible language, is as follows : 

The plaintiff holds in the above mouza certain real property 
comprising garden and other land, as per i)articulars set forth, partly 
acquired by her husband at a public sale held in the year 1207 B. S., 
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in execution of a decree of court, and partly acquired subsequently 
by herself by private purchase. In execution of a decree awarded 
against the defendants Ishur Chunder Race and others, the decree- 
holder, Sreenatli Mookhopadhia, (defendant,) having attached 6 times 
the proj)erty, as i)er particulars given, a collusive claim was put in 
on the part of Rajkoomaree Dasee, the debtors’ sister, alleging that 
part of the attached property, 3 beegahs, had been purcliased by 
her under a deed of sale executed by Rajkisto Singli, defendant, 
the son of Prankisto Singh, who had acquired the same at public 
sale, and that the rest of the property was lakliiraj purchased by 
her from Jngomohun Chukerbuttee. Plaintitf at the same time 
filed a counter-claim to the efiect that the boundaries given in tlie 
deed of sale filed by Rajkoomaree Dasee, as having been executed 
in her favor by Rajkisto Singh, included 3 beegahs of garden land 
named khirkee garden, purchased by plaintiff’s husband in 1207, 
which she had let to the defendant Muthoor llajaree, under date 
the 5th Poos 1250; that 1 beegah of land, 6 cottahs, 11 chittacks, 
of which was attached by the decreeholder under item No. 2, was 
included in 4 beegahs of cocoanut garden land, named narkil 
garden, also purchased by plaintiff’s husband in 1207, which she 
had let, together with a tank named Jogee, to the debtors, Ishur 
Chunder Raee and others, in the name of Ram Nurain Mookho- 
padhia, in the year 1242: the said tank named Jogee was also 
included within the boundaries of Rajkoomaree Dasee’s collusive 
deed of sale ; that item No. 5, attached as the homestead of Goluk 
Sapooee, included 10 cottahs belonging to plaintiff, which had bef'ii 
purchased by her from Sceb Chunder Raee, father of the debtors 
ishur Chunder Raee and Purtab Chund Race, under a deed of 
sale, dated the 30th Kartick 1231 ; and item No. (5, 2 beegahs, 
attached as garden land and homestead in the occupancy of Huroo 
Malik, was mal of plaintiff’s talook, turuf Satannec, of niouza 
Seebpore, and was held by the debtors as invalid lakhiraj. Tiie 
principal sudder anieen, in whose court those claims were brought, 
on the 30th August 1845, released the property from attacliment, 
on the collusive claim preferred by Rajkoomaree Dasee, and in 
respect to plaintiff’s claim he recorded that her statement was prov- 
ed, but the property having been released from attachment, no 
other enquiry was necessary. Plaintiff, therefore, though she was 
still in possession of the property, instituted this suit to uphold her 
right to possession of 5 beegahs, 10 cottahs of land, namely, 

3 beegahs of land, comprising khirkee garden, 

1 beegah, comprising Jogee tank, 

1 beegah, belonging to narkil garden, and 
10 cottahs of lakhiraj land occupied by Goluk Sapooee. 

And she added that she would bring a separate action on account 
of the 2 beegahs of mal land, under Regulation II. of 1819, 
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Tlie defendant, Mutlioor Hajaree, filed an answer, alleging that 
lie was in possession of khirkee garden, under a pottah granted to 
him by the plaintiff, on the 5th Poos 1250. 

The defendant, Rajkoomaree Dasee, in answer, denied the plain- 
tiff’s claim in toto, stating that the lands described in the plaint as 
belonging to khirkee and narkil gardens, and also Jogee tank were 
included in the property attached in 1236 by the decreeholder, 
Roop Nurain Ghose, in execution of a decree against Bhyrub 
Chunder Race and others, which property was purchased by Pran- 
kisto Singh, who had possession according to the boundaries laid 
down in the sale papers, and she, defendant, succeeded to posses- 
sion in virtue of a deed of sale executed in her favor by Prankisto 
Singh’s son, Rajkisto Singh, under date the 23rd Phalgoon 1247 ; 
that plaintiff* never had possession of this property, and her claim 
was therefore barred by Section 14, Regulation HI. of 1793, and 
Clause 2, Section 2, Regulation II. of 1805 ; that the claim to the 
lakhiraj land occupied by Goluk Sapooce was equally false, the said 
land being included with 4 beegahs, 15 cottahs of land purchased 
by her (defendant) from the owner, Juggomoliun Chukerbuttce, 
on the 28th Bhadro 1249. 

The sudder ameen recorfled his decisions as follows : 

Is the plaintiff’s claim fit to be heard or not ? On perusal of the 
whole of the papers of the case and the plaintiff s proofs and the evi- 
dence of her witnesses, it appears that the defendant, Rajkoomaree 
Dasee, in her answer, states that in 1236, in execution of a decree 
awarded against Bhyrub Chundur Raee and others, in favor of Roop 
Narayun Ghose, decree-holder, the defendant Rajkishto Singh’s father, 
Prankishto Singh, purchased the debtor’s property and had posses- 
sion, and on the 23rd Phalgoon 1247, sold the same to the defendant, 
Rajkoomaree Dasee, for 197 rupees, under a deed of sale according to 
the boundaries given. The plaintiff* says that lier property was 
included within the boundaries of the property sold, and she sues to 
get her property excluded from the said boundaries ; but it is 
shown that the sale took place in 1236, and plaintiff ’s property was 
included within the boundaries of the land sold ; therefore, twelve 
years having elapsed, such a suit cannot be heard ; especially 
until the sale be set aside, a claim to exclude any land from the 
boundaries of the land sold is fruitless.” The sudder ameen there- 
fore dismissed the suit. 

This decision of the sudder ameen is altogether untenable. The 
plaintiff distinctly states, in her petition of plaint, that she is still 
in possession of the land, the subject of her claim, a plea which 
the sudder ameen has lost sight of, and which constitutes one of 
the main points for decision; and how the bare fact that the 
land was included within the boundaries entered in the sale papers 
of 1236, to which the plaintiff was not a party, can effect her right. 
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I do not understand ; nor do I understand what the sudder ameen 
means by stating that the claim cannot be lieard till the sale held 
in 1236 be set aside. In respect to the land occupied by Goluk 
Sapooee, the pleas regarding which arc distinct and separate, the 
sudder ameen passes no decision whatever. 

I find that an ex parte proceeding, giving the particulars of the 
plaint, was held by the lower court on the 15th January 1847, when 
the plaintiff’s proofs were called for; but no proceeding of any kind was 
held under Section 10, Regulation XXVI. of 1814, after the defen- 
dant’s answers were filed and admitted. The sudder ameen’s deci- 
sion is therefore incomplete on this account also. I consequently 
reverse the same, and remand the suit for re-trial, with reference 
to the above remarks. 
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Present: C. STEER, Esq., Officiating Judge. 


The 24th January 1851. 

No. 73 of 1850. 

Appeal against a decision of Ramgopal Shome^ Mooyisiff of Lakagorah^ 
dated the 2%th January 1850 . 

Sobunullah, (Plaintiff,) Appellant, 
versus 

Rammoliun Bundopadia, Gecreescliunder Bundopadia, Kullunder 
Khan, Asgur, Pancliu and others, (Defendants,) Respondents. 

This suit was instituted on the 26th February 1848, to recover 
possession of two jote jummas, with wasilaut and interest thereon. 
Suit valued at rupees 63-12-19-1. 

The plaint sets forth that in the village*of Dhopa Dhoha, pcr- 
gunnah Nuldee, Rammohun Bundopadia and others, possess a mo- 
fussil talook in the name of Rada Kishen, and also some lakhiraj 
lands. The said Rammohun and his partners, on the 15th Bhadoon 

1253, gave plaintiff a mooroosee pottah for the vacant jote of 
Arzanullah, and Bagoo, on a jumma of rupees 5-7-6, and another 
mooroosee pottah, on the same date, for the vacant jote of Bagoo, and 
Kungalee, on a jumma of rupees 1-9-6 ; the lands comprised in 
the first pottalf being part of the talook, and those in the 2nd pottah 
being part of the lakhiraj mehal. From 15th Falgoon 1254 to Sawun 

1254, the plaintiff* held quiet possession, but on the latter date, 
Kullunder Khan, the defendant, and others ousted him from both 
the jotes. 

Kullunder Khan makes answer that the jumma, first mentioned 
in the plaint, did not belong to Arzanullah and Bagoo, but to Bagoo 
alone. When he died, his son Kungalee, who was sole heir of his 
father, being in debt and hard pressed, sold the jummas to the 
defendant in 1240, who, on the 21st Assar of the same year, obtained 
pottahs for the same from the talookdar Rammohun. He and his 
other partners in the talook, with a view to exact an increase of 
rent, have brought the present action through the plaintiff, and desire, 
after the lapse of 15 years’ quiet possession on his part, to oust the 
defendant. The defendant urges that the suit must be thrown out 
under the law of limitation, and because the plaintiff has made 
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several parties, quite unconnected with the case, defendants in the 
suit, in order to prevent the defendant from citing them as witnesses. 

Panchu and Asgur defendants make answer in support of the 
plaintiff s claim, 

Rammohun Bundopadia and the other talookdars make no 
appearance. 

The moonsiff*, though he doubted the genuineness of the defen- 
dants’ pottahs and receipts, and discredited also the fact of Kungalee 
selling his jote to the defendant in 1240, as, judging from his pre- 
sent appearance, the moonsiff considers he could not have been more 
than five years old at that time; still, as Kungalee himself admitted 
the sale, and the evidence adduced went to show that the jotes in 
question belonged only to his father, and not to him and Arzanullah 
jointly, and that the talookdars had no right to oust Kungalee or 
his representative, he dismissed the plaintiff’s suit, giving the 
costs of both parties against the talookdars, as they were the origi- 
nators of the suit, by giving two pottahs to different parties for tho 
same land. 

Three appeals have been instituted against this decision, which 
I take up together. 

Sobanullah appeals against the order dismissing his suit, but 
urges no new matter. 

Kullunder appeals against that part of the moonsiff ’s judgment 
which declares his potiah from the talookdar Rammohun, and his 
other documents, to be forgeries. 

Rammohun, and Gress Chunder, out of the talookdars, appeal 
against their being charged with the costs of both parties. 

Judgment. 

With the order of the lower court, dismissing Sobanullah’s appeal, 
I quite coincide. He certainly got a pottah from the talookdars : 
but the evidence on Kullunder’s side, corroborated by all the cir- 
cumstances of the case, fully shows that the pottah to him (the 
plaintiff) was only an attempt on the talookdars’ part to oust the 
defendant Kullunder. That the talookdars succeeded in giving 
their tool, Soban, possession, is no where shown ; and from the facts 
and nature of the case, it is highly improbable that ho obtained 
possession even for a day. As to the jote being the joint property 
of Arzanullah and Bagoo, it has been proved that the former had 
nothing to do with it, and Arzan’s name has been associated with 
Bagoo, evidently for no other purpose but to throw impediments 
in the way of Kullunder’s claim, and, if possible, invalidate his pur- 
chase. The order, dismissing Soban’s suit, was therefore quite 
proper ; and I pass the same order in respect to his appeal. He will 
pay his own costs in this court. 

In regard to the appeal of Rammohun and Geerees out of the 
talookdars, they have shown no ground on which the order of the 
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lower court in respect to them can, with propriety, be interfered 
Avith. Soban’s suit is really theirs ; and they are ansAverable for 
the consequences : but even if this point were doubtful, their conduct 
still deserves that they be made to pay the costs of this suit, for they 
had no right to oust Kungalee, or Kungalee’s purchaser, and ought 
not, wdth that object, to have given to another a pottah for his lands. 
Their appeal must be dismissed with costs. 

In respect to Kullunder’s appeal, the moonsiflF had no business to 
pass any judgment on the deeds produced by Kullunder. In his 
opinion, the jotes belonged to Bagoo alone, whose heir Kungalee 
being present, it was only necessary to refer to him whether he sold 
the jotes to Kullunder or not. Ho admitted so doing, and as he 
had every right to sell what belonged to him, any investigation into 
Kiill under’s title deeds was superfluous and uncalled for. The 
remarks, therefore, of the lower court, pronouncing on the invalidity 
of Kullunder’s deeds, must be expunged, and I thereby declare them 
cancelled. In all other respects, the decision of the lower court 
stands. The costs of Kullunder in the appeal will be charged to 
the talookdars. 


The 24Tti January 1851. 

No. 75 of 1850. 

Appeal against the decision of Ramgopal Some, *Moonsiff of Lohagorah, 
dated the 28M January 1850. 

Rammohun Bundopadia and others. Appellants in the suit of 
Sobanullah, (Plaintiff,) 
versus 

The Appellants, Kullunder Khan and others, (Defendants.) 

This is a second appeal from the decision of which the particu- 
lars have been given in No. 73 of 1850, 

The appellants are the talookdars upon whom tlie lower court 
threw the entire costs of that suit. For the reasons detailed in my 
judgment, in case No. 73, their appeal is dismissed. A copy of that 
judgment being filed with the papers of this number. 

The 24th January 1851. 

No. 83 of 1850. 

Appeal against the decision of Ramgopal Some, Moonsiff of Lohagorah, 
dated the 28M January 1850. 

Kullunder Khan, Appellant in the suit of Puban Ullah, Plaintiff, 

versus 

The Appellant and others. Defendants. 

This is a third appeal against the decision, of which the parti- 
culars are given in case No, 73. 
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The appellant gained the suit in the moonsiff’s court ; but he 
appeals against that part of the order which impeaches the genuine- 
ness of his pottah and receipts. 

This appeal is decreed for the reasons stated in my judgment in 
suit No. 73 of 1850, of which a copy is to be filed with this appeal. 

The talookdars, Raminohun and others, will pay the costs of 
Kullunder Khan in this court. 


The 30th January 1851. 

No. 148 of 1850. 

Appeal against the decision of Moulvee Sped Ahmud, first grade 
Moonsiff of MahomedporCy dated the \7th Mag 18 . 50 . 

Jaie Chant, (PlaintiflF,) Appellant, 
versus 

Petumbeer Paul, (Defendant,) Respondent. 

The plaintiff* sues upon a bond given to him by the defendant, 
in acknowledgment of a loan of rupees 1 1-3, bearing interest at 
13 cDwrees per rupee per mensem. 

The defendant makes answer that the plaintiff would not give him 
more than 8 rupees cash, and wanted to debit him with the interest 
in advance, and also ^with the price of the stamp for the bond, to 
which the defendant objected, and, accordingly, refused to take the 
money or to execute the bond. 

The moonsiff*, after taking the evidence of two out of the four 
witnesses to the bond on the part of the plaintiff, and without call- 
ing for any witnesses from the defendant, dismissed the suit, as not 
proved. He remarked that the two witnesses were not agreed as to the 
place where the bond is said to have been executed, and that, from 
their evidence, it appeared that, out of the sum entered in the bond, 
rupees 2 were cut for the price of bricks, and 3 annas for the stamp, 
and that only 9 annas were given to the defendant in cash, which 
does not accord with either the plaint or the bond. 

The plaintiff appeals, and pleads that it was quite immaterial 
whether he gave cash or the value of cash, and that it was not 
incumbent on him to specify in his plaint particulars, in respect to 
how much cash was paid, and how much was debited as value of 
articles taken in lieu of cash. That the bond was proved by two 
respectable parties who were present at the time of its execution, 
both of wdiom were witnesses to it; and as to the contradiction 
noticed by the moonsiff, as to the place of its execution, the differ- 
ence .between the two witnesses on that point, was very slight and 
immaterial. 

Judgment. 

The contradiction is certainly very insignificant, and not at all 
sufficient to throw discredit on the bond. In respect to the other 
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objection raised against it, namely, that the plaint ouglit to have 
specified that 2 rupees worth of bricks were given in lieu of cash 
and 3 annas for a stamp ; these particulars were not necessarily 
essential, and the claim is not to be thrown out on that account. 
Two of the subscribing witnesses to the bond, declared that the 
defendant executed it, and that is the point on which ought to rest 
his liability to pay the amount or not. The moonsiff has given 
judgment after hearing only two out of the four witnesses named 
by the plaintiff, and without hearing any witnesses at all on the 
part of the defence. His investigation being incomplete, I return 
the case to him for decision de novoy after hearing the evidence on 
both sides. He will also notice, if in his future decision he has 
reason to change his opinion in respect to the bond, whether 
the interest agreed upon is not in excess of the legal rate, and pass 
his orders on that point in conformity to law. 

The appellant will receive back the value of his stamp for the 
appeal. 


The 31st January 1851. 

No. 233 of 1850. 

Appeal against the decision of Moulvee Abdool Rub, Moonsiff of 
Dhurmpore, dated the 26M January 1851). 

Hojusta Khatoon, (Defendant,) Appellant, 
versus 

Beebee Ashruf, (Plaintiff,) Respondent. 

The plaintiff’ institutes this suit to recover the sum of ru- 
pees 286-1-6, arrears of rent, with interest of 1254-55, and up to 
Sawun 1256. 

The moonsiff, on an ex parte investigation, gave the plaintiff a 
decree for the sum claimed. 

The defendant now appeals, alleging in respect to his default in 
the lower court, and to the delay in filing his petition of appeal in 
the judge’s court, that he never received any intimation of the suit 
having been brought against him ; and that neither notice or procla- 
mation were published in his village, and that the witnesses, who 
appeared to prove that fact, were creatures of the plaintiff. 

Judgment. 

One of the two witnesses who were produced before the moonsiff 
to prove the due publication of the court’s process for the defen- 
dant’s appearance, called himself an inhabitant of Dhohokola, 
pergunnah Bagumabad ; but in his written receipt given to the 
peon, by whom the ishtehar was or ought to have been published 
at the defendant’s house, he calls himself a resident of Dhohokhola 
pergunnah Mahmudshaiee. This discrepancy, as to the place of 
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residence of one of the witnesses, is such that his evidence is of no 
worth, and must be set * aside. Thejre remains, therefore, but one 
witness to prove the issue of the ishtehar, and this is not suffici* 
ent for the purpose : besides neither of the two witnesses are 
persons such as, by Regulation XXIIL of 1814, Section 21, are 
Competent to attest the due issue of a notice or other such process 
of the court Being dissatisfied, on these grounds, with the proof 
adduced of the due issue of the notice and the proclamation to the 
defendant, I reverse the order of the lower court, and remand the 
suit to be tried de novo. 

\The appellant will be paid the value of the stamp for his appeal. 
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Pkesent: W. LUKE, EsQ., Judoe. 


The 7th January 185-1. 

No, 168. „ , 

Appeal from a decision of the Moonsiff of Nicasee, JFarris Ulee, dated 

\^th May 1850. 

]^uckhenarain Chulccrbutty, (Defendant,) Appellant, 
versus 

Gorachand Chukerbutty, (Plaintiff,) Respondent. 

Tins is an action for possession of 2 cottahs of land, and compen- 
sation for damage done to trees. 

This case was before this court on t]ie 11th September 1849,(v2V/^ 
Decisions of Zillah Court for that month, page 79,) and remanded 
for furtlier inquiry. Tlie moonsiff*, in snpercession of his former 
order, now gives a verdict for the plaintiff, and the defendant dis- 
satisfied appeals, • 

The appellant admits that the lakhiraj tank and two o£ its pugars 
or banks are the property of respondent, and he alleges his own 
title to the south and west banks. In support of this, he files a 
decree passed in his flavor by the principal sudder ameen for some 
nine beegahs of lakhiraj lanc!^ but in that decision there is no 
allusion whatever to a tank or its banks, and is clearly irrelevant 
to the matter at issue. The witnesses on both sides swear in favor 
of the parties who cited them, and the decision of the case muat 
rest on probabilities. Considering that tlie tank and two of its banks 
are the property of the plaintiff', and in his possession, and that tanks 
have usually four and not tw^o banks, the probabilities predominate 
in favor of the plaintiff*. 

I therefore affirm the decision of the lower court, with costs. 


The 7th January 1851. 

No. 15D 

Jppeal from a decision of the Moonsiff of ^kasee, Warris Mlee, dated 

\^Jth All'll 1850. 

Needheeram Dass, (Defendant,) Appellant, 

* versus \ ♦ 

Mahadeh Chatterjea and others, (Plaintiffs,) Re^dndents. . 

Tins is an action for ‘arrears of rent on account of tte year 1255 
and 1256 Umlee, laid at Copiipany’s rupees 114-2-13, . 
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TJie i)]aintifts aver that the defendant cultivates beegahs 25-17-2 
bis was of land ; that he is liable annually for Company’s rupees 
20-15-1^ gundahs in coin, and 3 beesee, 12 koree, 1 mar, 2 koobec 
ill kind, agreeably with a kubooleut executed by defendant in 1 250 
Umlee ; that for 1255 and 1256 Umlee, he is a defaulter, and, failing 
to recover, they have brought the present suit. 

The defendant denies the cause of action, and pleads that he has 
paid such rent as was due. He alleges that he originally held 21 
beegahs of land as a tenant of plaintid’s ancestor, but that a portion 
of his lease, beegahs 9-12-3, w’as resumed as forming part of a 
lakhiraj estate, “Issur Radhabullub Takore,” and, in 1253 Umlee, a 
settlement of tlie said estate, on a 27 years’ lease, was made by the 
collector with one Jadub Chunder, to whom defendant has paid rent 
on account of 1253 and 1254. 

Jadub Chunder, in reply, affirms the other defendant’s averments. 

The moonsitf considers the kubooleut and liis kistbundee good 
and valid, and that defendant (appellant) is liable to plaintiff for rent 
to the extent sued for, and that defendant’s pleas to the contrary 
are not substantiated. 

In ap\)eal, the defendant Needheeram repeats his denial of liability, 
and that he ever gave a kubooleut or kistbundee. I discredit 
the kubooleut though certified by three witnesses, as it is not 
supported by any a(\counts for previous years showing what the 
demand, receipts, and balances were on account of that period. 
Moreover, It is not explained what necessity occurred in 1250 Umlee 
that should induce defendant to give a kubooleut, since plaintiffs 
admit he was a kudeemee ryot, and had cultivated these lands for 
many years past. The kistbundee is an evident fabrication, as it 
stipulates in Bysack 1244, to pay balances of that year by instal- 
ments: now as the Umlee year 1244 did not terminate till Bhadoon 
1244, it is beyond probability that defendant should have executed a 
kistbundee in Bysack of tliat year, agreeing to pay rent by instal- 
ment, which was not actually clue, and \yhicli his landlord could not 
legally call upon him to pay. For these reasons, I differ with the 
moonsiff*, and decree the appeal, with costs, and reverse his decision. 

The 9th January 1851. 

No. 129. 

Appeal fviom a decision of the Moonsiff of PertubporCy Golani Sobhan, 
dated 'M)th March ISfiO. 

Juggurnath Singh and others, (Defendants,) x\ppellants, 
i . versus 

Mohunt Gobind Doss, (Plaintiff,) Respondent. 

The plaintiff sues to recover on a bond, Company’s rupees, 
134-12. The bond states that one hundred rupees were granted as 
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a loan, on the 1 7th Oliyte 1254 Uinloe, to tlie defendants, to meet the 
expenses of tiie inarriji^e of Gopal Singh’s son, to be repaid in the 
month of Augliun 1255 Umlee. 

The defendants allowed judgment to go by default. 

The moonsiff decrees for the plaintiff*, and against this decision the 
defendants a])peal. They plead, first, their entire ignorance of the 
transaction referred to, and, secondly, that the proceedings of the lower 
court in regard to the suit, are irregular and informal. It appears from 
the records, that the plaint was filed on the 21st February 1850, and 
an illaninamah was issued on the same date, and the nazir rej)orted 
its service the next day, the 22nd idem, to the intent that defendants 
were not to be found. The same day an islitahar was issued and a 
return made by the na/ir on the day following, viz. the 23rd. On 
the 26th March the case was brought up for trial, when the moon- 
siff recorded that the suit must proceed expartCy ordering plaintiff 
in the same proceeding to furnish his proofs. On the 30th Marcli, 
plaintiff filed his bond and his list of witnesses. On that same day 
the witnesses were reported by the nazir as in attendance, their 
evidence was taken, and the suit finally disposed of by the moonsiff. 
lloththe illamnamah and ishtaharnamali were, according to their 
purport, to have been returned, duly executed, in five days, and 
tulubanah was levied for that period. Their both being returned 
the day following, their issue from the moonsiff’s court, without any 
reason being assigned for such unusual haste, is a very suspicious 
circumstance, and induces a belief that defendants never had the 
op))ortunity of acknowledging their receipt. The same haste is 
observable throughout the proceedings in the suit, and with refer-* 
ence to the date of institution of the plaint, the 21st February, and 
the inoonsifls decree, 30th March, there can be no doubt tliat it 
was taken up out of its turn and disposed of, and that the moonsiff 
knowingly sanctioned the irregularity. The appeal is admitted, and 
tlie suit remanded to be tried de novo. 

The institution fee to be refunded. 


The IGth January 1851. 

No. 175. 

Appeal from a decision of the Moonsiff of Nicasee, Wans U/ee, dated 
IMh May 1850. 

Gour Churn Pathur, (Plaintiff,) Appellant, 
versus 

Rainjoy Paramaiiick and Sheikh Punjoo, (Defendants,) Respondents. 
This is an action for a bond debt, laid at Company’s rupees 146-1 &. 
The defendant, Ramjoy Paramanick, partially admits the claim, 
and pleads that plaintiff has not fulfilled liis share of the , contract. 
The defendant. Sheikh Punjoo, denies tlie cause of action in toto, 
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and pleads tliat the suit is altogetlier fraudulent and collusive to 
gratify revenge, because the plaiiitiirs brother was cast in a suit in 
Avhich he (defendant) was one of the adverse party. 

The inoonsiff gives a verdict for the defendants only ; one of the 
plaintiff’s witnesses certifying the bond. This decision is affirmed, 
not only because the witnesses deny having attested the bond but, 
because there arc good grounds for believing that the claim is 
altogether fictitious. The appeal is dismissed, with costs. 

Thb 16th January 1851. 

No. 187. 

Appeal from a decision of the Moonsiff of Pertahpore^ Golam Sobhan, 
dated 20ih June 18 .) 0 . 

Bissumbher Mytec, (Plaintiff',) Appellant, 
versus 

Jankeeram My tee and others, (Defendants,) Respondents. 

This is an action for possession, and to reverse a sale made in 
execution of a decree, laid at Company’s rupees 149. 

The plaintiff states that the defendants, Kissore and j\Iohun 
Jena,” sold him 2 be^gahs, 10 cottahs of lakhiraj land, and executed 
a deed of conveyance for the same, on 5th Aughun 1256 Umlee, 
which was duly registered in the cazee’s court on the 28th Maugh 
of the same year ; that he entered on possession, and concluded a 
settlement with the ryots to whom he granted leases agreeably with 
which they paid their rents. In the month of Jyte following, the 
defendants, Kissore Jena and Mohun Jena, filed a suit against the 
latter for a bond debt, and they allowed judgment to go by default. 
The plaintiff' then proceeded to sue out the decree, and caused the 
land, now the matter at issue, to be attached and sold, and Jankee- 
ram. himself became the purchaser. When the attachment was 
levied, plaintift'’s father (the plaintiff himself being absent) preferred 
objections, but they were overruled on the plea that plaintiff was 
the proper person to raise them. Plaintiff having, therefore, no other 
alternative to protect his interests, was compelled to institute the 
present suit. 

The defendant, Jankeeram, in reply, alleges that the land in dispute 
was pledged to him as security for a bond debt ; that in failure to 
obtain the latter, he sued the debtors, Kissore Jena and Mohun Jena, 
and obtained a decree which he sued out and caused the land to be 
attached with a view to sale. He adds that the defendants, Kissore 
and have connived at the fabrication of the plaintiff’s kuballa 

to defeat the execution of his decree. The defendants, Kissore Jena 
anti Mohun Jena, allow judgment to goby default. The moonsiff 
assigns seven grounds for rejecting the kuballa. 
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First — That the date of the bond is prior to that of the deed of 
transfer ; that the former has been pronouncerl good and valid in a 
competent court, from wliose decision no appeal was preferred. 

Second . — That if the transfer under tlie kuballa was bond Jide, 
the sellers would have made over the title deeds showing their 
right to sell, whic.h they do not appear to have done. 

Third. — I'hat the boundaries specified in the deed of transfer 
under which Kissore Jena and Mohun Jena acquired the property 
from Gooroopershad, the original grantee, do not tally with those 
recorded in plaintiff s deed. 

Fourth . — That plaintiff’s deed specifies that the land transferred 
is occujaed by site of dwelling, in contradiction of tlie plaint which 
avers that Notuba Jena” and others arc the cultivators of it. 

Fifth . — That the signatures of Kissore Jena and Mohun Jena do 
not tally w'ith those recorded elsewhere, and arc not trustworthy. 

Sixth . — That the starnpt paper on w hich the deed of conveyance is 
engrossed, is endorsed one year and tliree months before tlie date of 
the latter, which, in the absence of explanation, is a very suspicious 
circumstance. 

Seventh . — That the witnesses attesting the deed arc unwortliy of 
credit. 

In appeal, the ])laintiff urges that the moonsift’s reasons are 
grounded on false premises, and are opposed to the facts as they ap- 
pear on the records of the case. As regards the tuimiiussook on 
which the moonsift' lays so much stress, there cannot be a doubt that 
it w^as a fictitious document prepared by Jankeeram in collusion 
with the defendants, Kissore Jena and Mohun Jena, to prejudice 
plaintiff’s title to the land he now sues for. It appears that Jankce- 
ram instituted his suit for the bond debt before the moonsilf of 
Partabj)ore on the 28th May 1849, correspondijig with the 17th Jyte 
1246, six months and fifteen days after t\\^ date of plaintilf’s kuballa, 
and four months after that deed had been duly registered in the 
cazee’s court. 

The tummussook is worded as a deed of conveyance, and is so 
contrary to the form usually adopted in drafting bonds, as to excite 
the suspicion that that style has been adopted to servo a purpose, 
and that purpose the one involved in the present suit. There are 
good grounds for suspecting that the raoonsiff w^as aware of the 
irregularity existing in reference to the bond, otherwise it would be 
difficult to account for the haste with which he disposed of Jankee- 
ram’s case pertaining to it. The plaint was filed on the 28th 
May, and, on 10th July, a decree was passed in Jankeeram’s favor; 
so that the suit from first to last only occupied one month and 
twelve days in transit through the court, a period so sliort as to 
amount to an impossibility, unless informalities and illegalities had 
occurred in the proceedings. Further, the plaintiff was no party to 
the bond suit, and any decision passed in it cannot prejudice his 
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claims^ though the moonsiff declares to the contrary ; nor were tlic 
deeds of conveyance that Kissore and Mohiin Jena acquired from 
Gooroopershad, of 9 beegahs of land, necessary to the validity of 
plaintiff’s title. Ilis purchase from those indivitluals was limited to 
a fractional portion only of those 9 beegahs, and plaintiff could not 
have obtained possession of the deeds aforesaid, without impugning 
Kissore and Mohun’s title, and, under such circumstances, it is impro- 
bable they would have consented to make them over. On reference 
to the kuballa, it would appear that the moonsiff is in error in stating, 
as his fourth reason, that the land in dispute is stated to form the 
site of a dwelling house, which is at variance with the allegation in 
the plaint that the laiul is under cultivation. No such contradiction 
exists, as the plaint contains no such allegation as stated. Tlie 
moonsiff also observes that the lapse of one year and three months, 
between the date of endorsement of the stamp paper and the date of 
plaintiff’s kuballa, is a very suspicious circumstance, and an argu- 
ment against the truth of that document ; but the bond on wliicli 
Jankeeram sued, and on which he obtained a decree from the moon- 
siff, was engrossed on a stampt paper endorsed one year and four 
months previously ; but this circumstance was never noticed by the 
moonsiff, though, in the present instance, he deems it of importance 
sufficient, with other reasons, to invalidate the plaintiffis kuballa. 
Finally, the moonsift* declares the whole of plaintiff’s witnesses un- 
worthy of credit, but gives no grounds for such an opinion. Their 
testimony is consistent, they certify the kuballa, and 1 see no rea- 
son wdiatever to doubt their veracity. My conviction is that the 
transfer of the land by Kissore and Mohun Jena, was a 
transaction ; that a deed of conveyance is good and valid ; and that 
the defendant Jankeeram, in collusion with Kissore Jena and 
Mohun Jena, has by an act of fraud, in the conij)letion of wffiich he 
has been aided by the lower court, dispossessed plaintiff of his pro- 
perty. 

I therefore decree the appeal, wdth all costs, and reverse the moon- 
siff’s decision. 


The 21 ST January 1851. 

No. 193. 

Apjieal from a decision of the Sudder Ameen, Tarukchunder Ghose, dated 

22nd June IHaO. 

Musst. Pudda Deyee, (widow of Bholanath Jena,) and others, 
(Plaintiffs,) Appellants, 
versus 

Mr. C. Abbott and others, (Defendants,) Respondents. 

This is an action to recover certain monies paid by plaintiffs to 
stay a sale for arrears of revenue, laid at 756 rupees. 
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The plaintiffs state that they held in joint tenancy witli the defend- 
ants, Molmn Nundee and Raja Ramcliunder Khan, the estate of 
lloodah Koodaleeah, pcrgunnah Kaseejorah, jurnma Company’s 
rupees 2,805-4-4. The plaintiffs’ share is 12-6-6, juiiiina Conij)any’s 
rupees 1 173-14-10, for the remainder Company s rupees 1631-6-2-3, 
the defendants are liable. In the year 1253 Urnlee, an inundation 
occurred, and, in consequence of the injuries done to the estate 
aforesaid, a suspension of the revenue on account of that year was 
granted, to be made good on or before the year 1255 Umlee. The 
plaintiffs made good their quota, but the defendants, Mohun Nundee 
and Raja Ramchunder, failed to pay their share amounting to Com- 
pany’s rupees 734-5-11, and, accordingly, in 1255 Umlee, the estate 
was put up to sale, and to stay it, the plaintiffs liquidated the demand 
on 5th April 1848. The defendant, Mr. Abbott, having succeeded 
to possession in the end of 1255 Umlee, he as well as tlie other 
defendants, co-partners in the estate, is responsible. 

The defendant, Raja Ramchunder Klian, allows judgment to go 
by default. 

The defendant, Muthoor Mohun Nundee, pleads that he has 
liquidated all the revenue due by him. 

The defendant, Mr. Abbott, pleads that lie obtained possession in 
Assin 1255, in virtue of a writ of the Suiireme Court, and that he is 
not answerable for the laches of his predecessc>r. 

The sudder ameen observes that the issue to be tried is whether 
the money on account of suspended revenue was paid or not by 
plaintiffs, and what party is liable to them for the same. He 
observes that the receipts on record jirove that Mohun Nundee 
paid his quota; that other dakhilhis, also on record, prove that 
plaintiffs, in addition to their own share of the liabilities, paid Com- 
pany’s rupees 734-7-4; that as Mr. Abbott did not yet get possession 
of the estate till tlie end of 1255 Umlee, no claim can lie against him 
for liability incurred by his predecessor. Raja Ramchunder Khan, 
who is alone the responsible party. 

In appeal, the plaintiH’s argue that the money’’ paid by them w as 
for the benefit of the estate, and that it, and consequently Mr. 
Abbott as the present incumbent, is liable for the same. 

The appellant in arguing thus, seems to forget that, in paying the 
liabilities of Rajah Ramchunder Khan, he w as protecting his own 
interests as well as those of the defendant, and that had he not made 
the balances good, his property as well as the defendants would have 
been involved in the loss that must have ensued. The revenue 
was due on account of the year 1253 Umlee ; but by an act of grace 
on the part of Government, payment thereof was suspended till 1 255, 
when the estate was exposed for sale to liquidate it. Mr. Abbott 
did not enter on possession till subsequent to.these transactions in 
virtue of a writ of the Supreme Court. It would therefore be 
opposed to every principle of equity to make him responsible for 
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tlie laches of a predecessor who liad reaped all the benefit of tlie 
indulgence granted by the Governineiit, and had wilfully neglected 
to pay his revenue from the proceetls of the estate so long as he 
remained in possession of it. 1 therefore see no reason to interfere 
with the decision of the lower court, wliich is hereby affirmed, with- 
out serving a notice on the respondent. 


The 2 1 ST January 1851. 

No. 195. 

Appeal from a decision of the Moomiif of PertaLporCy Golam Sohhan. 
dated 2 1 st June I SjO. 

Musst. Bhyrubee Deye, (Plaintiff,) Appellant, 
versus 

Sheikh Shureef and Sheikh Kaloo, (Defendants,) Respondents. 

The plaintiff sues for a bond debt, laid at Company's rupees 23. 

The defendants deny the cause of action, and plead an alibi on 
the date specified in the bond, and assign various reasons against 
the probability of the truth of plaintiff’s claim. 

The moonsiif is of opinion that it is to be inferrred from the 
proceedings, that there was previous enmity between the parties, 
lie deems it very hnprobable that a Bramin woman (a purda- 
nasheen) would have admitted Musselmen to her presence. He 
likewise discredits the testimony of the witnesses, and the signatures 
on the bond represented to be those of tlic defendants, father and 
son, and dismisses the suit. 

1 see no reason to interfere wdth this decision. It is impossible 
to credit the evidence of the attesting witnesses. They swear both 
defendants affixed their signatures to the bond with their own hand, 
but it is evident to tlie eye, tliat both the defendants’ names are 
written in one and tlie same hand. They also swear to minute 
details as to the value of the starnpt paper on which the bond 
is engrossed, the date and hour of its execution, which (four years 
liaving elapsed) it is impossible they could recollect without being 
tutorei The decree of the lower court is accordingly affirmed, 
with costs. 
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The 27tii January 1851. 

No. 189. 

Appeal from a deciaion of the Principal Sadder Ameen, A, Davidson^ 
Esq.y dated 1 4 /A June 1850. 

Rnghoonath Misscr and others, (Plaintiffs,) Appellants, 

vents 

Debeechorn Misser, Lokenatli Kur and others, (Defendants,) 

Respondents. 

This is an action to set aside a hibbanama, and for possession of 
78 beegalis, 19 cottahs, 13 bis was of land, with mesne profits, laid 
at rupees 1522-11-5. 

Plaintitfs state they held certain lakhiraj lands, and other rights 
and privileges in joint tenancy with their deceased relative. Debee 
Churn; that on Debee Churn’s death in 1251 Umlee, his mother, 
Jumna, and his widow, Anund Mayee, were dependant on plaintiffs 
for support, and the latter entered on possession and management 
of tlie property. In 1253, the widow, Anund Mayee, died, and the 
following year the mother, Jumna, in cullusion with the defendant 
Lokenatli Kur, executed a hibbanama in favor of the latter, on the 
23rdPalgoon 1254, who, in furtherance thereof, ousted the plaintiffs, 
'idle defendant, Jumna, acknowledges the liibbanama, and pleads 
that she and her ancestors have been in uTidisturbed possession 
for the last eighty years. She denies the joint tenancy, and that 
plaintiffs have any title whatever to the property they claim. The 
principal sadder ameen dismisses the suit, as the plaintiffs are unable 
to show that they ever possessed a particle of the property they 
claim. 

Tlie issue to be adjudicated is, whether the plaintiffs were dispos- 
sessed, as alleged. Of this, as the court below observes, there is no 
proof whatever ; nor is there evidence of possession prior to the year 
1254 Umlee. In appeal, the plaintiffs allege that they are the 
legitimate heirs of Debee Churn, but this issue was never mooted 
below, and cannot be entered on in appeal. The principal sudder 
ameen’s decision is affirmed, without serving notice on the respon- 
dents. 
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Thk 27tii Jantary 1851. 

No. 196. 

Appeal from a decision of the Principal Sudder Ameen, Davidson^ 
Esq., 21 th June 1850. 

Nuseeutoonnissa Beebee and others, (Defendants,) Appellants, 

versus 

Gunganarain Ghose, (Plaintiff,) Respondent. 

This is an action for arrears of rent, laid at Company's rupees 
1515. 

The plaintiff states, that defendants held certain lands of his, on 
a piitiiee lease; tliat they were defaulters in 1256 Umlee, and 
to liquidate their liabilities the said lease was sold ; and the sum 
now sued for, is the difference between the amount sale purchase, 
and the balance due by the defendants, (putneedars.) 

The defendants plead payment, and, in proof thereof, file four 
dakhilas aggregating in amount Company’s rupees 1749. 

The principal sudder ameen is of opinion that the dakhilas are 
fictitious ; that the evidence in support of their being given to 
defendants by the |)laintiff, and that the money was paid to plain- 
tiffs’ mooktar, Mudun Poddar, is not trustworthy, and gives a verdict 
for the plaintiff. • 

In appeal, the defendants urge that the decision of the lower 
court is not justified by the evidence. 

The reasons assigned by the lower court for rejecting the da- 
khilas appear good. The testimony of the defendants’ witnesses is 
conflicting, and is further contradicted by Mudun Poddar, who 
denies having received any of tlie items on account of his master 
alleged by defendant, and his witnesses to have been paid to him. 
The probabilities are also strongly opposed to the truth of the 
defendants’ statement. The putnee lease was advertised for sale 
for 13-16 kist of 1266 Umlee, and, in furtherance thereof, it was 
advertised and sold; and no demurrer of any kind was raised by 
the defaulters, either before or after the sale. Had the dakhilas 
been in existence prior to the date of sale, the obvious inference is, 
that the defendants would have produced them to the collector, and 
protested against the sale of their estate : on the contrary, however, 
they take no steps to obtain redress, but remain silent till the 
present suit is instituted, when for the first time the dakhilas are 
produced. I see therefore no grounds for interfering with the «ward 
of the lower court, w^hich is hereby affirmed, without serving notice 
on the respondent. 
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The 28th January 1851. 

No. 199. 

Appeal from a decision of the Sadder AmeeUy Baboo Taruck Chun- 
der GhosCy dated 29th June 1850. 

Sheikh Rumjan Mahomed and others, (Defendants,) Appellants, 

versus 

Kalcepershad Doss, (Plaintiff,) Respondent. 

The plaintiff sues for a bond debt, laid at rupees 505-8. 

The defendant, Rumjan, filed a vukalutnainah and took no further 
steps in the case. Tlie other defendants allowed judgment to go 
by default. 

The sudder ameen disposed of the suit exparte^ and gave a ver- 
dict for the plaintiff. 

Ill appeal, the defendants do not deny the bond, but plead pay- 
ment : but this plea, after their default below, cannot be entered into. 
The claim is clearly established by the witnesses who were present 
when the money was given to defendants, and who certified the 
bond. 

I therefore see no grounds for interfering with the sudder aineen’s 
decision, which is affirmed. 
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Present: 13. I. MONKY, Esq., Judqe- 


The 30th Jan r ary 1851. 

No. 30 of 1849. 

Regular Appeal from a decision of liaboo Tarrahishen Haidar^ Moonsiff 

of Jvnyypore. 

Kallecliundcr Buttacliarj, (Defendant,) Appellant, 
versvs 

Hossein Buksli, (Plaintiff,) Respondent. 

Suit for the recovery of possession of 8 beegahs of land, jote 
juinrna, in moiiza Shallee Sundah Nowah Nugger, with mesne profits 
and interest, laid at 235 rupees, 15 annas. 

The plaintiff, in proof of his right to the tlisputed land, prefers a 
kuballa, or deed of sale, dated 18th March 1846, • obtained from 
Omdah Bebee, his grandmother (deceased.) The kuballa was duly 
registered. The land claimed is included in 24 beegahs sold by 
Omdah Bebee to the plaintiff. He also puts in another kuballa, 
dated 5th Phalgoon 1184 B. S., showing that the land was sold to 
Kalec Khan, the grandfather of Omdah Bebee, and that Omdah 
Bebee was his heir; and lie brings forward witnesses to prove the 
execution of the deed of 1846. 

The defendant jileads his purchase at a public auction of the 
village in which the land is situated, and his right in consequence 
to annul the deeds of sale produced by the plaintiff*; that Omdah 
Bebee had no power to sell ; and that tlie sale effected by her 
cannot be upheld. 

The moonsifi* considered the plaintiff’s right to possession of the 
disputed land, proved by the report of the ameen deputed to make a 
local investigation, and by the documentary as well as other evi- 
dence put in by the plaintiff; that the land had been long in the 
})ossession of his ancestors ; that although the first kuballa was torn 
in many parts, it had the cazee’s seal on it, and specified some of 
the land and jirice for which it was sold, as well as the name of the 
jmrehaser, and he considered it genuine ; that as the execution of the 
deed was prior to the decennial settlement, the defendant could not, 
as sale purchaser, interfere with the possession, and lie therefore 
gave a decree in his favor, stating that Construction No. 138 was 
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inapplicable to the plea of the defendant, and referring, in confirina- 
tion of his opinion, to the decision of the Sudder Dewunny Adawlut in 
the case of Sheikh Mokeem Sircar, appellant, Turry Bebee, 

the respondent, and also to case No. 125 of 1846. 

The defendant appeals from this decision, on tlie grounds, cliiefly, 
that the first deed of sale is torn ; that it is written in Persian and 
Bengali ee, and they differ from each other ; that there WTre no wit- 
nesses to it ; that had it been executed before tlie decennial settle- 
ment, and Omdah Bebee and her ancestors been long in possession, 
their names would have been entered in the canoongo’s papers ; that 
there was no eye-witness to the fact of long possession ; that the first 
deed of sale does not give the exact quantity of land, nor the price 
at which it was sold ; that the boundaries specified in it do not 
agree with the boundaries in the second deed of sale, nor does the 
ameen’s report tally with them. 

The plaintift*’s case rests upon the second deed of sale, which was 
duly registered, and some of the witnesses to it prove its execution. 
There is no suspicion attached to it. The disputed land is included 
in it. It would be difficult to pronounce a positive opinion in favor 
of the first deed of sale. The absence of the names of witnesses to 
the deed lessens the weight which the seal of tlie cazee attaches to 
it. The testimony of the cazee and the writer of the deed cannot 
be taken, otherwise, as^ln the case reported in the Sudder Dewanny 
Adawlut Select Report, 14th August 1801, volume I, page 52, the 
deed might be admitted, though there were no subscribing witnesses 
to it. It is of a very old date before the decennial settlement, and 
has been much injured by time. Even if this deed were considered 
suspicious, it does not affect the fact of lengthened possession on the 
part of the plaintiff’s ancestors, which is proved by the ameen’s 
report. The defendant, as sale purchaser of the whole village, 
cannot oust the plaintiff from possession of this portion. He is only 
entitled to the rent. There are no grounds for interfering with the 
moonsiff’s decision which I, therefore, confirm, dismissing the 
appeal, with costs. 


The 3!st January 1851. 

No. 174 of 1845. 

Regular Appeal from a decision of Baboo Petumber Mookerjeay the 
Moonsiff of Zeeagunge, 

Munsook Doss Doogur, (Defendant,) Appellant, 
versus 

Onoopchand Doogur, alias Jhulloo Baboo, (Plaintiflf,) Respondent. 

Claim, for 208 rupees, 4 annas, 15 pie, under a hautchitta exe- 
cuted in the month of Phalgoon 1245 B. S., instituted 19th Marcli 
1845, and decided 26th June 1845. 
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The plaint sets forth that the defendant, wlio served as gomashta 
in the plaintiff’s kootee at Baboochur, on an adjustment of accounts, 
after the demise of the plaintiff ’s father and grandfather, in whose 
names dealings had been carried on, and alter liis (defendant’s) 
dismissal from service, in the month of Joist 1242 B. S., stood in 
debt to the plaintiff, as well as liis other two brothers, on account of 
surplus amount of salary advanced to the amount of 298 rupees, 

9 annas, 10 pie; that the defendant admitted the debt, and in the 
presence of many respectable witnesses executed hautchittas to the 
three brothers for their respective shares, being rupees 99-8-5 each, 
agreeing to liquidate the debt wnth interest at *12 per cent, per 
annum ; that he failed to pay, and the plaintiff’s elder brother sued 
against him and obtained a decree on the 13th March 1845; and 
that the })laintilf' has brought this action against him for his share 
of the debt, including principal and interest. 

The defendant, in his answer, denied the claim, and pleaded that 
he w as in the service of the three brothers jointly, till the month of 
Srabun 1243 B. S. ; that, in consequence of family broils, he went 
over to Shikar Chand and refused to serve under the plaintiff and 
his elder brother ; that he w^as about to sue for the amount of his 
salary when the plaintiff, in order* to avoid payment, in combina- 
tion with his elder brother, and through enmity towards the 
younger, brought ftdse actions against him ;*^and that the khatta- 
buhees, from which the hautchittas are said to have been prepared, 
if called for, would confirm liis statement. 

The plaintiff filed a replication, and the defendant a rejoinder. 

The moonsiff, with reference to his decision in the case No. 207 of 
1844, and the evidence adduced by the plaintiff, considered his 
claim sufficiently established, and since the khatta-buhees could not 
be produced without consent of both parties, and as neitlicr would 
sw^ear to the truth of his statement, gave a decree for the plaintiff. 

The defendant, in appeal, urges tliat he had favored Shikar Chanel, 
the younger brother of the plaintiff, in a suit instituted by him 
against the other brothers for possession of the khatta-buhees ; that 
he (the defendant) had written the khatta-buhees with his own 
hand ; that the different joint properties of the brothers, left by their 
father, were entered in them ; that the plaintiff, to favor his own views 
against Sliikar Chand, had altered the khatta-buhees, and to prove 
that the alterations were in the defendant’s handwriting, had brought 
tliis action against him ; that the moonsiff* decreed the case against 
him on the validity of a hautchitta, which was entirely got up, and 
the signature on which did not agree with his own ; that the moon- 
siff’s assertion, that the khatta-buhees could not be produced without 
the consent of both parties, was incorrect, as he had no objection to 
their production, nor to the plaintiff’s proving his claim on oath ; 
that the moonsiff, in order to supply what was defective in his de- 
cision against the defendant, in a case instituted by tlie plaintiff ’s 
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elder brotlier, Shetub Cband, lias decreed this case against him also ; 
that the defendant has appealed from that decision, and prays that 
both cases may be tried together. 

Judgment. 

The claim of the plaintiff entirely depends upon the genuineness 
of the liautchitta-buhee. There is an account on one leaf of it, 
wliicli has been stamped, alleged to have been written and signed 
by tlie defendant. Tlie balance claimed is on account of excess or 
advance of salary. The plaintilf has brought forward four witnesses 
to jirove that the itlefcndant wrote the account witli his own hand 
and attested it witli his signature ; but there is nothing in tlie 
account to show that the balan(‘e is due on account of advance or 
excess of salary. It is written in the mohajnnee Debanagree, and 
Ochubanund amcen, interpreter, deposes, on oath, that the balance of 
account appears to be the balance of a trading account. He also 
deposes that the alleged signature of the defendant does not agree 
with other of his signatures presented to him for comparison. Under 
these circumstances, the evidence of the plaintifl’s witnesses alone is 
not sufficient to establish the claim, and entitle the plaintiff to a 
decree. The appeal is therefore admitted, the moonsiff'^s decree 
reversed, and a decree given for the (defendant) appellant, with costs 
against respondent. 

The 31st January 1851. 

No. 77 of 1845. 

Regular Appeal from the decision of Bahoo Petumber Mookerjeay 
Moousiff of Zeagunge. 

l\Iunsook Doss Doogur, (Defendant,) Appellant, 
versus 

Slietabchand Doogur, alias Kalloo Baboo, (Plaintiff^,) Respondent. 

Claim, for Company’s rupees 201, principal and interest, under 
a hautchitta of the 28th Phalgoon 1243 B. S., instituted 28th 
August 1844, and decided loth March 1845. 

4'he circumstances in this case are the same as those in case 174 
of 1845. 

The same order therefore is passed as in that case. 
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I’liK 3 1 ST Jantaky J85J. 

No. 3 of 1850. 

Regular Appeal from the decision of liabon Cooroopersad Jlose, 
Moonstff of Kandhee. 

Dii'bainoyoe Dosseah, (Plaintilf,) Appellant, 
versus 

Thakoor Doss Mookerjea, (deceased,) and after him his sons Rakal 

Doss Mookerjea, and Omachurn Mookerjea, alias Behareeloll 

Mookerjea, for themselves and as guardians on the part of Ram 

Doss Mookerjea, minor, and Haradhun Sandeal, Gomashta, 

(Defendants,) Respondents. 

Ishanchunder Chatterjca, Claimant. 

Suit for the amount of rupees 63-10-6, balance of a contract for 
the manufacture of silk, instituted 11th January 1849, and decided 
10th December 1849. 

The plaint sets forth that, in mouza Gober Ilattec, the plaintiff 
had purchased from Kistokin’^r Doss, some rent-free lands with a 
pucka banuk containing 80 ^uys or works in it ; that the defen- 
dant entered into a contract wdth the plaintiff; that he was to have 
the use of 56, out of the 80 ghuys in the banuk, for the manufacture 
of silk, and to pay her 6-4 for every maund manufactured ; that 
the defendant acted up to the terms of the contract, and gave the 
plaintiff ahautchittaof the cpiantities of silk manufactured; that fi om 
the bund Serabunee 1852 B. S. to that of the month of Chyte 1254 
B. S., the defendant acted fraudulently; that the plaintiff had 
received only part of the amount due under the contract up to the 
20th Poos 1255 B. S., and now sued for the balance. 

The defendant, in his answer, pleaded that the banuk in ques- 
tion belonged to the plaintilPs brother, Kistokinker Doss; that the 
defendant had engaged to pay the hire of the works, but the 
banuk was sold at the sheriff s sale in satisfaction of a debt stand- 
ing against Kistokinker Doss, and purchased by Ishanchunder 
Cliutopadhia, claimant; that the defendant entered into a contract 
with him (the claimant) to manufacture the silk, and pay him for 
the hire for the works; tliat tliis contract was going on, and, lastly, 
that the plaintiff had preferred an objection to the sheriff’s sale, 
which was rejected. 

Ishanchunder (claimant) supported the above answer in his 
petition. 

The plaintiff, in reply, added that a separate banuk in Gober 
Hattee was sold by the sheriff in satisfaction of the debt of her 
brother, Kistokinker Doss. 

The moonsiff dismissed the suit, with costs against the plaintiff’, on 
the following grounds : — that the plea of the defendant as regards 
the claimant’s purchase of the banuk in question, was conflrnie<l by 
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the letters of the Supreme Court, accompanied with translations, 
addressed to the magistrate, which the defendant filed; that the 
claim of the plaintiff cannot hold good, because she had not sued 
for possession, but for the recovery of the amount of contract, that 
the deed of sale obtained by the plaintiff from Kistok inker Doss, 
her brother, was not registered agreeably to llegulation XIX. of 
1843; that, had it been genuine, the agreement between Kisto- 
kinker Doss and the defendant would have been mentioned in it ; 
that the kubooleut filed by the plaintitt' is suspicious, and that if it 
be admitted that the plaintiff’s statement of the purchase of the 
property is correct, still, until she sues for the right of possession, 
she cannot claim the amount alleged to be due under the contract. 

The plaintiff' appeals from this decision, chiefly, on the following 
grounds; that the inoonsiff' admitted the letters of the Supreme Court, 
produced by the defendant, instead of the bynama in proof of the 
sale ; that the report of the unilah deputed to the spot by the moon- 
siff' shows that the banuk in question was not the banuk sold; 
that the rnoonsiff* by this decision has established the title of Kisto- 
kinker Doss to the property, which was conveyed by him to the 
plaintiff by deed of sale, and this was irregular; that the said deed 
of sale conveyed to the plaintiff not only the rights of the banuck, 
but of pucka buildings, tank, &c.; and that the rnoonsiff ’s interfer- 
ence, and his opinion of the invalidity of the deed, were detrimental 
to her rights. 

J UDGMENT. 

There is some confusion in this case, but it has arisen from the 
rnoonsiff not confirming his attention to the point at issue between 
the parties. 

The plaintiff sues for the balance of a sum of money due to her 
under a contract alleged to have been executed by the defendant. 

The contract was that the defendant should have the use of 56 
out of 80 works in a silk factory for the purpose of making silk, 
and should pay the plaintiff 6 rupees, 4 annas for every maund he 
made. 

The plaintiff received a part of the amount due under the con- 
tract, and sues for the remainder 63 rupees, 10 annas, 6 pie. The 
deed of contract entered by the plaintiff is a kubooleut which 
the defendant denies. The deed is not registered. The plaintiff 
puts in a kuballa to prove her purchase of the silk factory, from 
her brother, Kistokinker Doss. 

The defendant puts in evidence letters to show that the right, title, 
and interest of Kistokinker Doss in a silk factory, with 18 sets of 
works, &c. &c., were sold by the sheriff in Calcutta, on the 17th 
August 1848, and purchased by Ishanchunder (^hatterjea, and that 
he had entered into a contract with the purchaser which the pur- 
chas^ar (the claimant) admits. 
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The moonsiff was irregular in expressing the opinion tfiat the 
plaintiff could not sue under the contract, until she had established 
her right to possession, and, Avith this view of the question, proceeded 
furtlier than was necessary in the case. Tlie fact of possession was 
a distinct point, and not the point at issue betweeii the parties ; tliougli 
it is not improbable that a suit, under the contract, was instituted in 
the hope that a decree might be obtained, which would help to a suit 
for possession. 

Tlje moonsiff was also irregular in sending for and questioning 
Kistokinker Doss, without an application from either party, and in 
])ronouncing an opinion against the validity of the kuballa entered 
by the plaintiff. 

The apj)eal is admitted, and, with reference to the Circular Ordei-s 
of the 13 til September 1843 and 14th May 1847, I direct the case, 
without regard to its merits, to be remanded to the moonsiff for 
re-trial. Tlie stamp fee on the petition of a[)peal will be returned to 
the appellant. 


The 31st January 1851. 

No. 6 of 1850. 

Regular Appeal from the deoiatoji of Baboo Gooroopershad Bose, 
Moonsiff of Kandhee, ^ 

Shunmanee Dibbea, and Cliunderpershad RoyChowdhry, (Plaintiffs,) 

Appellants, 

versus 

Brijolall Chowdhry Darogali Kallyprosad Roy Chowdhry, Chunder 
Kaiint Roy ChoAvdhry, and Chundee Doss Mookerjea and others, 
(Defendants,) Respondents. 

Suit for rent, principal and interest, from 1254 B. S. to 1255 
B, S., amounting to 24 rupees, 10 annas, 1 1 gundahs and 2 cowries, 
instituted 23rd July 1849, and decided 13th December 1849. 

The plaint states that Brijolall defendant, by forcible means, 
erected a bouse on 10 cottahs of land belonging to the plaintiffs as 
proprietors, and to one of them as former, without taking a lease or 
entering into any engagement ; that the land Avas a portion of 
khcraje land valued by the plaintiffs at 20 rupees, and 4 rupees, 2 
annas, 1 1 gundahs, 2 cowrees, was the estimated rent. 

The defendant Brijolall Darogah, in his ansAver, put in the foil oav- 
ing pleas: that the land Avas within the thanna compound, Avhich 
could be verified by a map prepared by his predecessor and confirm- 
ed by the superintendent of police, Avho exempted the same from 
payment of rent; tliat he held a perwannah to that effect; that the 
magistrate’s roobukaree would proA^e his statment, and that, had the 
plaintiffs been entitled to rent, they Avonld liaAT sned for it np to tlie 
present date. 
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Tlie mooiisifF, with reference to the magistrate’s roobukaree and the 
documentary evidence adduced by the defendant, gave him a decree, 
dismissing tlie suit, witli costs against the plaintiff's. 

The plaintiff's, in appeal, urge that the moonsiff, contrary to Section 
1, Act XXIX. of 1841, and the Circular Order of the Sudder Dewan- 
ny Adawhit ofthe 3rd January 1845, instead of dismissing the case 
on default, (the plaintiff's having failed to prosecute their suit) dismiss- 
ed it on its merits; that the land is not situated within, but without the 
premises of the thanna; that the moonsiff' could have satisfied 
himself of this by a local enquiry; that no native gentleman would 
allows Ills wife to dwell in a house standing within the premises of 
a public place like a thanna; whereas the defendant resides there 
with his family, and cannot therefore be exempted from rent. 

The moonsiff was clearly irregular in passing such a decision. 
It was contrary to the provisions of Section 1, Act XXIX. of 1841, 
and the Circular Order of the Sudder Dewanny Adawlut of the 3rd 
January 1845. The appeal is therefore admitted, and the case will be 
remanded to the moonsiff' for re-trial. Tlie stamp fee to be returned to 
the ap[)ellant 
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Present: H. E. CUNLIFFE, Esq., Judge. 


The 2nd January 1851. 

No. 1 of 1850. 

Appeal from a decision of Moulvee Ameerooddeen Mahomed y Siidder 
Ameen of ZUlah Mymenswgy dated ^th June 1850. 

Tarrakunth Bliiittacliarge, guardian of Kalleecoomar, minor son of 
Nubcooinar Clnikerbnttee, (Defendant,) Appellant, 
versus 

Kliajah Afran Nikose Pogose, (Plaintiff,) Respondent. 

Respondent, proprietor of 14 annas of talook Nooroolnissa 
Kbanuin, tuppa Run Bowal, sued appellant, and others, his co- 
sharers, to recover rupees 526-13-3, principal and interest of 
revenue paid for their share of the talook in 1252, 1253 and 1254. 
Appellant replied that he was not liable as the estate was iKjt 
about to be sold when the respondent paid the revenue ; but that 
he was liable to be nonsuited for not having stated how much each 
of the defendants was in possession of, and Jiow much was due from 
each ; that his share consisted of 1 pie, the jumma of whicli 
was rupees 30-3-2-8, which had been paid. Respondent replied 
that the talook was lield in joint possession, and tliat the sum due by 
each defendant could not be stated as their shares were not record- 
ed in the collectorate. 

The sudder ameen decreed against all the defendants jointly ; 
and stating that appellant had adduced no proof what his share 
of the talook and its jurnma was; and though according to liis 
own statement the revenue of his share for three years was 
rupees 90-9-7-4, the dakhillas filed by him showed that he had paid 
only rupees 48-1-2. 

In appeal, it was urged that respondent should, in conformity to 
Construction No. 849, have been nonsuited. The point for decision 
is, is the respondent entitled to recover the sum claimed? lie clearly 
is so. He paid the revenue of the talook, and appellant has not 
adduced j)roof of the amount of his share and its jumma, and the 
Construction quoted is irrelevant. The decision of the sudder 
:uncen is affirmed, and the appeal dismissed, with costs. 
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The 3Rn Jaxt'Ahy IS;)!. 

No. \S3 of 1850. 

Appeal from a decision of Baboo Rajchunder Chukerbutiy^ Moonsiff of 
!Serajyanye, dated JH/// July IS.'>0 

Talib Hossein, (Defendant,) Appellant, 
versus 

Nemychunder Seromonee, (Plaintiff,) Respondent. 

Respondent sued to reverse an order of the deputy magis- 
trate of Serajgunge, under Act IV. of 1840, and to obtain posses- 
sion, with wasiiaut, of 4 pakees of land, appertaining to the kharija 
talook, Ramkaunth Achar, mouza Kyra, hissa 13 gundahs, 2 
cowrees, which lie purchased at a sale, and states that lie sued 
the former proprietor, Boul Achar, for some bhurut land called 
chuck Kyrah, and obtained a decree on the 3rd September 1846, 
and possession through the khass amecn who measured the land, 
and that the appellant disjiossessed him of the land contained 
in daghs 61, 62 and 63, of tlie ameens measurement; that the 
deputy magistrate upheld appellant’s possession of daghs 62 and 63, 
on the grounds, that as those daghs did not agree with the land, 
they must be elsewhere, and that in a dispute between appellant’s 
hither and tlie former projirietors of respondent’s talook, an ail had 
been laid down as the boundary, and that he had gone to the north 
of it. The boundary respondent alleges to be a liigh bater. 

Appellant, in answer, stated the land to belong to the Rajaram 
Surma, mouza chuck Kyrah, ha. 10 gundahs, which his father had 
jiurcliased from the former proprietors ; and disputes arising with tlie 
former proprietors of respondent’s talook, a bater, which still exists, 
was laid down as the boundary by arbitrators in 1220, and the 
solanainah attested by the cazee, and that after the deputy magis- 
trate had visited the spot the first time, respondent destroyed the 
hater, and that, if the respondent long after his decree had got it 
measured, it is no proof of possession, nor can it under Construction 
No. 744 affect him, as he w as not a party to the suit. 

Respondent, in reply, denied that there had ever been a solanainah 
regarding this land, and alleged that it had only been filled up ten or 
twelve years ago. The moonsiff decreed in favor of respondent, on 
the grounds of the khass ameen’s cliittah and evidence of his witnesses, 
and rejects the appellant’s solanamah, whicli bears the seal of the 
kazee, because the date of the attestation is not recorded on it, and 
because he has not filed a copy of it, nor lias it been attested by 
witnesses, the parties to it being dead ; and that in some places the 
names of places have been re-written and torn out That the dis- 
pute was regarding 4 gundahs, 2 cowrees, and 2 gundahs, 3 cowrees 
of land, but there is no dagh in the chittas filed by appellant of 
2 gundahs, 3 cowrees, and that appellant’s fraud is ajiparent, for on 
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being asked in wliieh daghs the land is, he stated probably in Nos. 
78 and 89, and in tlie kyfeiit of those daghs, some words are newly 
written. That the cliittas of 1229 and 1253, have not been attested, 
and, therefore, no proof of his or liis fatlier’s possession, and that 
there is discrepancy in the evidence of his two witnesses; that the 
deputy magistrate decided solely on the solanamah and viewing 
the boundaries, and has incorrectly stated that daghs 62 and 63, 
must be elsewhere, as, on measuring them, his and the khass ameen’s 
measurement did not agree, but on account of the land not being 
straight, a like discrepancy occurred when the moonsift' measured it. 

In appeal, it was urged that there are no alterations in the sola- 
namah, or in the map, at the foot of it, of the land in dispute, and 
denied that the moonsitt* had asked him if the lands were in daghs 78 
and 89, and that they are in daghs 27 and 28 of the cliittas, of 1229 
and 1253, and that tlie copies of the cliittas filed by the respondent are 
not attested copies. The decision of the moonsift' must be reversed. 
I see no reason to doubt the genuineness of the solanamah, 
which bears the seal of the cazee ; and though the attestation is not 
in conformity to the present practice, such may have been the 
practice at that time ; but whether it was or not, I am unable to 
ascertain, for there are no registry books of an earlier date than 
1226, in the records of this court, and it was therefore impossible 
for appellant to file a copy of it. ^ 

As the document was drawn up about thirty-seven years ago, it 
is not surprising that none of tlie witnesses sliould be alive. There 
is no word re-written in the body of the document or in the map, 
on the left hand side at the foot of it, of the land now in dispute ; 
nor any word torn out or destroyed by age affecting the case. 
The deputy magistrate visited the spot, and records in his roobu- 
karee, that the ail wdiich appellant alleges to be tiie boundaiy, still 
exists in some places in the middle of the nullah \\hich divifles Kyra 
and chuck Kyra. Respondent alleges the boundary to he a high 
hater on the north, but it appears from tlie map made by the 
moonsiff, tliat he passed a decree in respondent’s favor up to the 
bank of the nullali which is contrary. The respondent’s claim for 
the bank of a nullah cannot be a hater, and of the four witnesses 
on the part of the respondent, tlie first said, tlie north boundary 
was tlie bank of the nullali or ail hater, the second the bank of the 
beel, but the third and fourth, wliose depositions were taken some 
days afterwards, make no mention of the bank or kanda, but state 
tlie boundary to be a bater. The appeal is decreed, with costs, the 
rnoonsitt’s decision reversed, and the respondent s claim dismissed. 
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Tub 4tii January IH51. 

No. 191 of 1850. 

Aifpeal from a Revision of Mud doosoodun Barnjea, Moonsiff of Atfyafu 
dated ‘2GM July 18;)0. 

Roshun Kliatoon, (Defendant,) after her Edun Kliatoon and 
others, (Appellants,) 

versus 

Janobee Chowdrync, (Plaintiff,) Respondent. 

Respondent sued to obtain possession, witli wasilaut, of 3 
pakees, 15 gundahs of land appertaining to kt. Beelchundee, in the 
6 anna zemindaroe, in pergunnah Cagmarree, and to kt. Koejooree, 
in talook No. 194, of which the appellants had dispossessed lier in 
Assar and Bhadoon 1255, when their mouza Soobkee was being des- 
troyed by the river, the boundary between them being a gur bater. 

Appellants answered that there w'as no Beelchundee near the [dace, 
and that the land in dispute 4 pakees, 5 gundahs, was the jote of 
Akoo Mundle,in Soobkee, and stated the boundary betw'een Soobkee 
and Koejooree to be a khall which flows from Pooteejanee through 
Soobkee, some distance to the east and north of their basa baree, and 
south of Mohbut Khan s house, thence east, and then south ; and 
that Soobkee is on the south and west of it, and Koejooree on the 
north ; that their ryots had land on three sides of that in dispute. 

Respondent replied that by the force of the water in the rains 
where the bater had been was deepened and now looked like 
a nullah, and that their ryots had cultivated tlie land. The 
moonsiff decreed in favor of respondent, on the grounds of the 
local investigation made by the kljass ameeii ; and although objec- 
tions had been made to it by a mooktar, on the part, of one 
of the appellants, who alleged that remarks on the part of 
respondent had been subsecjiieiitly inserted on the map, it was 
not worthy of credit, for altliough the appellants had been directed 
more than a month before the decision of the suit to produce the 
mooktar who had been present at the investigation, they had not 
done so: also from the surudbundee papers of the canoogoe tiled by 
both parties, which show the situation of respective inouzas, 
and from the chittas and evidence of the witnesses on the part 
of the respondents. In api)eal, it was urged that the moonsiff* had 
not called for proofs and laid down the points for decision as requir- 
ed by Act XV. 1850; that, if respondent had been dispossessed 
by appellants, she would have made a complaint in the fouzdaree; 
that the appearance of tlie respondent’s chittas and kubooleut show 
that it is a false claim, and the witnesses are her defendants 
and low persons; tliat the surudbundee of their mouza was filed to 
show that there was no Beelchundee on any side of it; that one 
of the appellants tiled objections to the proceedings of the kliass 
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amecn, into which no investigation was made. I see no reason to 
interfere with tlie decision of the moonsid. With regard to appcJ- 
hint’s objection, that the points for decision luid not becni laid down 
as required by Act XV. of 1850, it is siitlieiimt to state that tiie 
parties to the suit had been called upon, in the usual manner, for 
their proofs long before that Act was passed. Tliere is nothing 
in the chittas and kubooleut of the res[)oiident to throw suspicion 
upon them, and they have as venerable ai)pearance as those of 
appellants, and liave also been attested. The surudbundee of Becl- 
chundee filed by respondent, shows that Soobkee is to the west of 
it, and cannot therefore be where the appellants assert it to be ; 
for although the map prepared by the khass ameen does not show 
w’hat mouza is to the east of the land in dispute, but from the 
map prepared by the moonsiff, when he proposed to remove his 
cutcherry from Soobkee, it appears that Bishenpore, as stated in tlie 
surudbundee papers filed by respondents, is to the eastward, and 
therefore the lands in dispute, which abut upon Bishenpore, must 
belong to Beelchiindee and not Soobkee. Appellants have filed the 
surudbundee of Soobkee to show that Koejooree is to the east of it ; 
that only corroborates respondent’s claim, for although they point 
out on the map made by the ameen ; that Koejooree is to the east of 
Soobkee, it is so only with reference to a portion of Soobkee, and 
not so as regards the lands in dispute. The iiioonsifi’s decision is 
affirmed, and the appeal dismissed, with costs. 
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Present: J. C. BROWN, Esq., Judge. 

The 25th January 1851. 

Case No. 165 of 1850. 

Regular Appeal from a decision passed by Baboo Gourkurree Bose, 
Moonsiff stationed at Bagdah^ on the 2^th November 1850 . 

Petumber Biswas and others, (Defendants,) Appellants, 
versus 

Sumboochunder Rai and others, (Plaintiffs,) Respondents. 

The plaintiffs’ case was that the defendants had forcibly carried 
away the paddy crop off a piece of land, measuring 7 beegahs out of 
8 beegahs, 10 cottahs, 4 chittacks, Vliich had been settled for 
with them by the deputy collector, and they valued the paddy at 
28 rupees. 

The moonsiff, in his decree, has stated that the dispute for these 
lands has been going on for three years, and that t|;ie plaintiffs have 
not proved the grounds of their claim, inasmuch as they have not 
proved that the paddy was taken from 7 beegahs of land, which 
formed a part of 8 beegahs, 10 cottahs, 4 chittacks, which had been 
settled for with them by the deputy collector, and still he has given 
a decree in their favor for half the amount claimed by them. 

On the 29th of March 1850, the moonsiff held a proceeding in 
which he recorded that as the plaintiffs’ right to the land itself was 
questioned, that is, that it was stated by the defendants not to bo 
within the boundaries which contained the land which the plain- 
tiffs in their plaint had stated to have been settled for with them, 
a local investigation was necessary. He therefore deputed the 
amcen of the division to make the investigations. When the ameen’s 
report was given in, the defendants objected to it. The moonsiff* then 
deputed his seristadar, when the plaintiffs made objections. The 
moonsiff then at the plaintiffs’ request went to the spot. It would ap- 
pear by a roobukarree, dated the 16th of September 1850 ; that on 
the 20th of August preceding, the moonsiff went to the spot, and took 
the depositions of two men, named Nobin Doss and Alladee Mun- 
dul, and could not go on with the investigation on account of being 
suddenly taken ill with a headache. On the 10th of September he 
summoned four witnesses, and merely made inquiries regarding 
what land the plaintiffs had in cultivation, and passed his decree in 
favor of the plaintiffs’ claim. 
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This sort of careless investigation on the part of the moonsiff* is 
liighly objectionable and unsatisfactory; for now that the case is 
appealed, there is no finding out the truth of the statements of 
either party. Tlie proceedings themselves are very faulty; for in- 
stance no roobukarree is in the nuthee to show when or where the 
evidence of the two witnesses’ depositions, recorded on the 20th 
of August, were taken. 

The objections made by the parties to the local investigation, 
made by the ameen and the seristadar, have not been gone into and 
decided upon. No investigation of the plaintiffs’ right to the land 
has been made, and the whole proceedings have been conducted in 
so loose and irregular a manner that they are unintelligible. Under 
these circumstances, I am constrained to quash the whole of the 
moonsitl‘’s proceedings, and remand the suit to its original place on 
the moonsiff’s file, and he is directed to take up the case ah initio 
de navOy and under the provisions of Act XV. of 1850, and the 
Circular Order of the Court of Sudder Dewanny, dated the 8th of 
May 1850, carefully to record the points at issue, and the proofs 
required to substantiate them,* and, having made the necessary in- 
vestigations, to decide the case upon its merits. The usual order 
to pass regarding the refunding of value of the stamp for preferring 
the appeal and the appellants’ costs. 


The 27th January 1851. 

Case No. 1 of 1851. 

Regular Appeal from, a decision passed by Baboo Giingachurn Sircar , 
Moonsiff of Honskhallyy stationed at Beernugger, on the 29/4 Novem- 
ber 1850 . 

Oomes Chunder Mullick, (Plaintiff,) Appellant, 
versus 

Calleedoss Biswas, (Defend fin t,) Respondent, 

This suit was brought by the plaintiff (appellant,) to recover 
a bond debt from the defendant, amounting, including interest, to 
rupees 147, anna 1, pies 6. 

The parties agreed to arbitration, and the moonsiff fixed five days 
for the arbitrators to give in their award. They objected to so limit- 
ed a period, and requested a month might be allowed them. This 
the moonsiff refused, but allowed them fifteen days. About two 
months and a half after the expiration of the period allowed, the 
defendant applied to the moonsiff to recall the case, as the arbitrators 
had not taken any steps in it. The moonsiff* accordingly recalled it, 
and having asked both parties if they had any more proofs to 
adduce in support of their allegations, and received an answer in 
the negative, ho proceeded to dispose of the case. 
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He has rejected the evidence of tlie plaintiflP’s witnesses on good 
grounds as they were unworthy of credit, and their evidence did 
not prove the bond. None of them could read or write. The 
plaintiff could not produce any account books in which the trans- 
action was recorded, nor did he take out a subpama against the 
writer of the bond. 

There was also a suspicious circumstance attendant on the evi- 
dence. The bond, and one in another suit pending on the moonsiff’s 
file, were dated eighteen months apart, and the four witnesses who 
countersigned the bond in this, witnessed the bond in the other. Of 
them, three attended when summoned and gave their evidence in 
the plaintiff’s favor, but in the other case, the plaintiff would not 
examine them, but produced two other men whose names are 
attached to the deed in a very suspicious manner. 

The plaintiff, in his appeal, complains of the evidence of his wit- 
nesses being rejected, and of the suit having been talien out of the 
arbitrator’s hands, but has not given any good reason for setting 
the moonsiff’s decision aside. 

I consider the moonsiff’s order of dismissal of the plaintiff’s claim 
perfectly just, because the witnesses to the bond, under which he 
grounds the demands, are not credible. It is therefore ordered, that 
the appeal be dismissed, with costs. 


The 27th January IHol. 

Case No. 2 of 1851. 

Regular Appeal from a decision passed by Baboo Gungachurn Sircar , 
Moonsijr of Ilonskhally^ stationed at Beernugger, on the 2\)th Novem^ 
her 1850. 

Oomesh Chunder Mullick, (Plaintiff,) Appellant, 
versus 

Cownul Nickaree, (Defendant,) Respondent 

This case has been referred to in No. 1, decided this day. The 
bond produced by the plaintiff is dated eighteen months after that 
in the above, and was attested by the same witnesses, but they have 
not been examined, only two men whose names have evidently been 
written subsequent to the other writing on the deed. 

Of these, Bacharam is written as if in liis own handwriting, but, 
in his deposition, he has deposed he is unable to write. This case 
■was referred to the same arbitrators, and at the same time that case 
No. 1 was, and was recalled under the same circumstances. 

The appeal is frivolous, and there is nothing submitted by the 
appellant which would justify the reversal of the order of dismissal 
])assed by the moonsiff. Under these circumstances the appeal is 
dismissed, wdth costs. 
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Present : G. C. CHEAP, Esq., Judge. 

The 17th January 1861. 

No. 68 of 1848. 

Appeal from the decision of Mr, A. DeLemos, Moonsiff of Shahzadpore^ 
dated 2^th April 1848 , 

Rajkishore Bhya and others, (Defendants,) Appellants, 
versus 

Dwarkanath Tagore, after his death, Debindernath Tagore, Grinder- 
nath Tagore, and Mr. D. M. Gordon, his executors, and at pre- 
sent Ramanath Tagore, Chundcr Mohun Chatterjee, and Muttra- 
nath Tagore, Trustees, (Plaintiffs,) Respondents. 

This suit was before decided in appeal, but remanded by the 
Sudder Court as two of the pleas of the appellants, ^‘one as to 
under valuation of the plaint, the other a^ to a bar of the action by 
limitation of time,” had not been noticed by me ; and the court re- 
manded the case, that the two pleas referred to might be duly 
considered and disposed of,” {vide Sudder Decisions for 1850, 
p. 342.) The judgment of the moonsiff being in English, it may be 
as well to give it curtailed of a few redundancies. 

" Claim 112 rupees, the estimated selling price, and 143 rupees 
8 annas, profits from the 16th Maugh 1240, to the end of Poos 
1252, being a period of 11 years, 11 months and 15 days, making 
in all 255 rupees 8 annas, tor recover possession of 2 khadas of land 
appertaining to a 2 coivree portion of kismut Garadliow, dee 
Shahzadpore.” 

The two witnesses, by name Arrudhun Pike, and Rujub alias 
Budder Pike, deposed to the service of process at the residence of 
the absent defendant, Kishenpershad Bhya. 

It appears from an attested copy of a petition, dated the 30th 
Chyte 1243, presented to the special commissioner by Baboo Dwar- 
kanath Tagore’s servants. Ram Mohun Muzmoodar and Rajkishore 
Bhya, (one of the defendants in the case) praying for the recovery 
of a portion of 2 cowrees of kismut Garadhow, dee Shahzadpore, 
which had been fraudulently included in the Cossipore zemindaree 
by Niliiience Baiierjea and others, which case was struck ott* for 
iUifault, as shown hy a copy of the proceeding, dated the 14th of 
March 1838 ; and as the vakeel of the plaintiff stated he was not 
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aware of this, the only inference wliicli can be drawn from it is, 
that Rajkishore lihya, the defendant in this case, in collusion with 
Ram Mohun Muzmadar, kej)t possession himself, for his own bene- 
fit. As to the amount or value of the ligitated property alleged by 
the defendants to be worth above 300 rupees, with mesne profits, 
assuming it at the rate of 12 annas, 14 annas and 1 rupee a pakee: 
this plea was inquired into previously to entering upon any in- 
vestigation of the merits of the case, but they did not produce any 
proof under the call of the 27th April 1846. That on proof of the 
rate being six annas a pakee ^ by pottahs and dakhillas granted by the 
gomashta of the former proprietor to the jotedars^ and evidence of 
five witnesses an ameen was ordered to make a local inquiry, before 
whom four witnesses adduced by the plaintitf*, supported the above 
statement, and though six witnesses adduced by the defendants, 
deposed to the rate being 12 annas, 14 annas, and 1 rupee a pakee y 
their evidence is not worthy of credit The plea that mesne pro- 
fits for six days have not been included in the plaint set up by the 
defendants, is no bar to the cognizance of this suit, as the mesne 
profits cannot now be adjusted ; and even had they been included, 
it would not infringe the stamp rules.” 

“ Though the defendants state there are other co-sharers in the 
estate, who have not been made defendants by the plaintiff, (and 
corroborate it by copies of a decree, dated the 8tli of Aj)ril 1823, 
of a roobakarrecy dated 31st July 1835, and an original dakliilla) this 
does not affect the complaint, as the disputed proj)erty appears to 
be only in the possession of the defendants, and on referring to 
Section 3, Regulation IV. 1790, Section 14, Regulation III. 
1793, Section 3, Regulation V. 1802, Section 4, Regulation 
XIII. 1808, and Regulation X. 1289, Schedule R., No. 8, 
quoted by the defendants in their answer, none of the })rovisions 
are found to have been infringed.” 

" Rajkishore Bhya and others appear to .liave got possession of 
whole of the land in kismut Garradhow, by a decrees dated tlie 18 th 
of August 1831, passed under Regulation XV. 1824, according 
to a map drawn by the darogah of Shahzadpore, and the disputed 
land, though mentioned in the said map as in possession of Bhya, 
yet this does not affect the plaintiffs’ right and interests in the 
property, as the late proprietor Shihehunder Bhuttacharge w^as not 
one of the parties to the suit. Precedent Gooroopershad Gohoo 
and other petitioners, decided by the Sudder Dovanny Adawlut, on 
the 25th January 1847. See page 24.”) 

“The aforesaid map exhibits only the Bhya s possession to the 
disputed Jand. Whereas defendants, in their answ^er, say bhyas 
and biswas. Thus I know not wdiat probability there could be of 
Shibchunder Bhuttacharge’s possession. On being asked, the 
moonsiff* explained that he meant by this that it was therefore not 
imprbbable the Bhuttacharge was in possession. 
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Although tlie six witnesses produced by the defendants before 
the ameen stated that the disputed land was comprised in the defen- 
dants’ talook, and that they and their co-sharers were in possession 
from ancient time, no reliance can be placed upon their evidence. 
As the copies of the takebundy of Dee Shahzadpore, prepared by 
the canoongoe of pergunnah Esofshye, and a lotbundy of the year 
1206 show that 2 cowrees in kismut Garadhow belonged to Dee 
Shahzadpore, the zumindaree of Shibchunder Bhuttacharge and 
others, and was assessed with a jumma of 1 rupee.” 

The evidence of five witnesses adduced by the plaintiffs in this 
court, four before the ameen, and seven others neighbouring 
villagers, unconnected with either of the parties, in all sixteen 
witnesses, two pottahs dated, respectively, the 14th and 21st Maugh 
1235, and sixteen dakhillas for the years 1838-39 filed by tlie 
jotedars of the disputed land, as well as the report of the ameen 
and map drawn by liim, prove that about two khadas of land 
yielding crops, appertain to the 2 cowrce portion of kismut Gara- 
dhow, and is included in Dee Shahzadpore. This lies on the 
west of the lands of Makar-kellah, and on (query to) the east, north 
and south of the defendants’ lands in the kismut, and was in the 
possession of Shibchunder Bhuttacharge and others, late proprietors. 
That in Maugh 1240 Dwarkanath Tagore purchased the Dee 
when sold for arrears of Government revenue ; that prior to his 
getting possession, the defendants either at the end of Maugh, or 
Phalgoon 1240 B. S., included the disputed land in their kismut 
Garadhow ; and that this proof refutes the statement made by 
the defendants, that no trace of the 2 cowree portion of kismut 
Garadhow Dee Shahzadpore is to be found.” 

The moonsilF then decrees for the plaintiffs, declaring them en- 
titled to possession of 1 khada, 15 pakees and 12 canees of land 
under the measurement chittas of the ameen, measured according 
to the muckdoom’s cubit, or 14 cubits, 14 finger, situate or lying 
as described above. Also directs that the defendants shall pay 
mesne profit from Phalgoon 1240 to the date of their making over 
possession, with costs, and interest on the whole, from the date of 
the decree to the date of its liquidation. 

Mr. DeLemos, the moonsiff of Shahzadpore, b^ing at the station 
on leave when the court opened after the vacation in November, 
the case was first taken up before him, when he was asked to ^ ex- 
plain some parts of his judgment that were not quite intelligible. 
After this the documents filed and evidence taken was read with a 
view to test his decision. 

It would appear that the late Dwarkanath Tagore, the purchaser 
of Dee Shahzadpore, met with considerable opposition when trying 
to take possession of his purchase from the neighbouring talook- 
dars and zemindars, and Government, on a representation made by 
the Board of Revenue, appointed first Mr. Yule, and afterwards the 
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late Mr, A. Turnbull to give or put him in possession. These 
officers were called special commissioners, and a claim was set up 
to a portion of land as forming the 2 cowrees share of kismut Gara- 
dhow, included in Dee Shahzadpore, assessed with a jumma of one 
rupee. Rajkishore Bhya seems to have been employed to conduct 
this complaint, which was filed by him, but failing to adduce proof 
or his clients’ right to the land claimed, the claim was dismissed on 
default. The moonsiff infers that this default was wilful, as the 
Bhyas were then in possession of the 2 cowree portion to which the 
zemindar was entitled, and that Rajkishore would not produce the 
proof as against his interests. Be that as it may, the summary case 
could not be revived, and hence this suit, clearly instituted within 
twelve years from the date of the revenue sale, and to which pro- 
perty Dwarkanath Tagore, by purchase from the purchaser, had 
become entitled. The sale having been held on the 16th Maugh 
1240 B. S., corresponding with the 28th January 1834, and the 
plaint filed on the 22nd January 1846 ; and even, if the defendants 
had got possession of the land before the sale, or more than twelve 
years before the suit was instituted that would not bar the present 
claim. As the Sudder Board, in one of their Circulars, have de- 
clared, “revenue land is hypothecated for the Government revenues,” 
and a purchaser for arrears at a revenue sale has surely a right to 
sue to recover what belongs to his estates, and, if within twelve years 
of his purchase, the claim cannot be thrown out. In this instance 
it is a talookdar who has usurped the right to a portion of the talook, 
which the zemindar who created it, for reasons best known to him- 
self, chose to keep, and attached to his zemindaree, and which was 
included in the jummabundee, or assessed at 1 rupee. The plea of 
the appellant that the law of limitation bars the suit, I hold, there- 
fore, to be a bad one and must be overruled. 

I now proceed to the next plea adverted to in the Sudder Court’s 
order of remand, viz., “under valuation of the plaint” The suit 
is laid at the selling price of the land, calculated at a jumma of 
.6 annas the pakee, or for 2 khadas 120 rupees, being ten years’ 
jumma. As the suit is to recover possession of a specific portion of 
an assessed estate, with a defined or fixed jumma of one rupee, it 
might, I conceive, have been laid at three times the sudder jumma. 
The plaintiffs, hoWever, having laid their suit, “at the estimated 
value, or selling price, under the Sudder Court’s orders, that is the 
Question to be decided by this court in appeal. Appellants allege 
tnat the jumma of lands in their talook is 12 annas, 14 annas and 
1 rupee the pakee, hence 14 annas will be the average rate ; and 
when called utoh by the moonsiff for proof of their ^sertion they 
offer^ none$ out when a local ejiquiry was ordered, and an ameen 
appointed to make it, they brought forward witnesses who deposed 
^ the abovementioned rates as existing. Opposed to their assertion 
m the pottahs and dakhillas filed by the respondents, which show 
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that the rent of the lands sued for was 6 annas a pakee, and the ryots, 
occupants of the land, were brought forward to prove this, and did 
so. It may also be noticed, that the moonsiff, in his decree, calls 
the land crop growing,” or arable land, not garden land, or adjoin- 
ing homesteads ; and on being asked, the moonsiff further stated that 
it was not likely the ryots would pay more than 6 annas a pakee for 
such land, as, owing to the inundation, only one crop in the year 
could be raised from it. Adverting to these facts, I see no reason 
for nonsuiting the respondents or plaintiffs for undervaluing their 
suit, and as the appellants had not given any proof in support of 
their plea before the moonsiff', I did not deem it deserving of notice 
in appeal. 

The appellants’ vakeel insisting that by the remand of the appeal 
the whole case is opened for revision, and that his clients’ other 
pleas should be disposed of, I proceed to notice them more briefly. 

One of these pleas are that the Biswases, who are shareholders 
in the talook, have not been made parties to the suit. In the de- 
puty collector of Pubna’s roobukarree of mutation of names, some 
seven individuals are mentioned as having been registered as joint 
proprietor of the talook, but if the respondents had made them par- 
ties, they would have been saddled with their costs, for in no stage 
of the proceedings does it appear that they objected to the suit 

And as the evidence, both before the moonsiff and ameen, clearly 
establishes that the land claimed is in the possession of the Bhyas, 
and not the Biswases, what could the latter have to do with the 
respondents’ claim which is for a portion of a talook held by the 
former zemindar, and which share being in the possession of the ap- 
pellants, they, and they only, were sued for its recovery. This 
plea, as bad, must therefore be rejected. 

The last plea, and if the appellants could or would afford any 
assistance to the court to unravel the mesh, a very fair one, and 
which would make it a question whether the whole claim could be 
entertained, is this ; that the plaintiffs claim 2 khadas of land in 
kismut Garadhow, as there 2 cowree share, or portion, as proprietors 
of Dee Shahzadpore. But if 2 khadas belonged or fell to the 2 
cowree share in question of the talook, there would, or ought to be, 
1280 khadas in the whole 16 annas; but as there was nothing of the 
kind, how could the plaintiff's, or respondents, lay claim to 2 kha- 
das, or nearly that quantity be decreed to them ? The appellants’ 
vakeel was then asked how many khadas there were altogether in 
the talook,” but he could not reply, nor could two of the defendants 
who were present: one, himself a vakeel of the judge’s court, 
and the other the serishtadar of the sudder ameen’s. Now as both 
of these defendants were present when the case was before decided, 
and must have been fully aware of, if they did not advise, the 
presenting a petition for a special appeal, it does seem rather 
strange, that they can give no satisfactory answer to a question 
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necessarily arising from the plea they' themselves put in against the 
plaintiffs’ claim ; and as they will not, or cannot afford the infor- 
mation sought, how can the court admit the plea as good ? Two 
khadas, or the quantity decreed by the moonsitf, may be more^ or 
they may be less than what would fall to the respondents, as their 
fractional share of 2 cowrees in the talook, and, if more, it may still 
be what the former zemindar kept, or held, when the talook was 
separated from his zeinindaree ; and if he kept a lion’s share the 
other shareholders in the talook no doubt at the time agreed to it 
as a condition for the separation which made them independent 
talookdars. This plea therefore cannot be admitted, as there is no 
data or grounds for it shown. The revenue survey in progress 
may, and will no doubt, clear up many disputes as to rights and 
boundaries of the respective shareholders, and it will then be as- 
certained if the specific portion claimed by the respondents is dis- 
proportioned to the revenue paid by them for it. For the result 
of this im^estigation the case cannot be postponed, and the two pleas 
mentioned first, and adverted to in the Sudder Court’s remand, 
were all this court was bound to dispose of. The appeal is there- 
fore again dismissed, and the moonsiff’s decision affirmed, and 
appellants will be charged with all costs. 


The 24th January 1851. 

No. 39 of 1849. 

Appeal from the decision of Moulvee Ahdool Ullec, Principal Sudder 
Ameen, dated the \2th November 1849. 

Gorukram Kaina, (Plaintiff^) Appellant, 
versus 

Buksheyram Sookul, (Defendant,) Respondent. 

The appellant sued to recover rupees 547, annas 2^, alleged to 
be due by the defendant on a kuttur, or book account, for cloths 
purchased of the plaintiff. The principal sudder ameen dismissed 
• the suit, and against this decision he appealed. On the 30th 
December last the case was taken up, when both parties consented 
to a reference to arbitrators, and two, Golabchand Baboo and 
Sookdeb Baboo, were selected by them, who have given a report 
to the effect that they do not consider the kuttur filed by the plaintiff' 
or appellants genuine ; that the signatures in it of the respondent’s 
name do not appear to be those of the respondent. The signatures 
they compared with the respondent’s entered in their own kutturs ; 
and, further, the kuttur is in Bengali, while, among upcountry 
merchants, the custom is to keep their accounts in the Nagree cha- 
racter. In short their award is for the respondent and rejecting 
the appellant’s claim. Nothing therefore remains but to dismiss the 
appe^, making all costs chargeable to the appellant. 
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The 28th January 1851. 

No. 18 of 1850. 

Appeal from the decision of Moulvee Ahdool Vlleey Principal Sudder 
Ameen, dated the 18M April 1850. 

Gopeemohiin Nundee, (Defendant,) Appellant, 
versus 

Mohun Chunder Deb, (Plaintiff,) Respondent. 

The appellant was sued for rupees 393, being principal and 
interest alleged to be due under a bond, dated the 15th Sawun 
1254 B. S. After an order was passed for the trial of the case 
ex-parte, the appellant aj)peared by a vakeel, but filing no answer, a 
decree was given in favor of the plaintiff* or respondent. From 
this decision the appellant appeals, and after admitting the bond, 
pleads no consideration was given, or paid on it before ho executed 
the same. Tliere are other pleas which cannot now be investigated, 
as he allowed judgment to go by default in the court of first 
instance, under the Sudder Dewanny Adawlut Circular Order of the 
12th March 1841, (No. 141, of volume III.) The appeal therefore, 
as of course, is dismissed. The parties paying their own costs, as 
the respondent has appeared without a notice being served upon 
him. 


The 28th January 1851. 

No. 19 of 1850. 

Appeal from the decision of Moulvee Ahdool Ullee^ Principal Sudder 
Ameen, dated the \%th April 1850. 

Gopeeraohun Nundee, (Defendant,) Appellant, 
versus 

Mohun Chunder Deb, (Plaintiff,) Reepondent. 

The parties in this case are the same as in No. 18, decided this 
day. The amount due under the bond, dated the 28th Assar 
1254 B. S., being rupees 394, annas 11, pies 2, and the principal 
sudder ameen gave the plaintiff or respondent a decree ex-parte. 
The same pleas are inserted in the woojuhat as in the other case, 
and for the reasons there given, cannot be now investigated. This 
appeal is therefore also dismissed, the parties paying their own 
costs. 
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Present: H. V. HATHORN, Esq., Judge. 


The 6th January 1851. 

No. 74 of 1849. 

Regular Appeal from a decision passed by Moulvee Waheedooddeen^ late 
Moonsiff' of Sewan^ dated ^\st March 1849. 

In the case of Bishendeal Rai, Plaintiff, Gunputlal, Noubutlul, and 
and Imritlal, Appellants, (third parties,) 
versus 

Lalla Rambunjun Singh and Ramdehul Rai, Defendants. 

Claim for registration of name in collector’s books as proprietor 
of 6 annas in the entire estate of Heer Pukriar, pergunnah Putchluk, 
in supercession of Radakishen deceased, valuation Company’s ru- 
pees 129, 9 annas, 9 pie. • 

This suit was instituted on the 2nd September 1848, (19th 
Bhadoon 1255 Fusly). The defendant Rambunjun represented 
himself to be a 4 anna sharer in the above village, and Ramdehul, 
his cousin, a 2 anna sliarer. They jointly executed a bill of sale for 
the aggregate of their shares, viz., 6 annas in favor of plaintiff^ 
for the sum of Company’s rupees 5000, and registered the deed. 
It is set forth that this sale was made in order to pay off 
certain farmers in possession for advances made by them, aggre- 
gating Company’s rupees 226, of which sum Company’s ru- 
pees 866 was due by Rambunjun, and Company’s rupees 1400 by 
Ramdehul, and the balance, amounting to Company’s rupees 2734, 
was stated to have been taken by them in cash for their own use, in 
the proportion of Company’s rupees 2467, 5 annas, 3 pie, by Ram- 
bunjun, and Company’s rupees 266, 10, annas 9 pie, by the co-sharer 
Ramdehul. 

The purchaser admits having obtained possession of the property 
claimed, but states that defendants will not register his name as 
proprietor in the collector’s books, and assigns this as the reason for 
coming into court.^ Both defendants acquiesce in the justice of 
the claim, and pray judgment in plaintiffs favor. 

There are however third parties to this suit, Gunput and others, 
the sons of Rambunjun^ who declare the property to be ancestral^ and 
dispute tiie right of their father to alienate ancestral property in 
their lifetime, and without their consent, as being contrary to 
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Hindoo law, and several precedents (quoted) passed by the Sudder 
Dewanny Adawlut, and urge that the bywusteh of the divisional 
law officer (who was referred to) has also pronounced it to be 
illegal. 

The moonsiff observes that the sale is admitted by the contract- 
ing parties, and the restored deeds of the former peshgidars (or 
farmers on advances) prove the object which induced the sale, and 
that the heirs of Ramdehul Singh, the co-sellers, do not object, and 
there is no proof of squandering away ancestral property ; that the 
restored deeds prove that the estate was embarrassed wdth debt, and 
that the interest of father and sons in this case is identical ; and if the 
sale by the father be reversed on the objections made by the sons, 
they would both save their estate and pocket the purchase money. 
Regarding the objections taken as deceitful, which cannot be recog- 
nized either by Hindoo law or by our courts of judicature, he 
accordingly decrees in favor of plaintift‘, with interest, and costs 
of suit. 

Judgment. 

This appeal was admitted on the 5th December 1850, and 
notice served on the respondents. 

The decision of the lower courtj upholding this sale, appears to be 
opposed both to Hindoo law (Mitaeshara) as current in Behar, and 
to several precedents of the Sudder Dewanny Adawlut, The sale of 
real ancestral property, without the consent of heirs, is only allowable 
under extreme necessity, and unless such special and urgent cir- 
cumstance be set forth and proved, the occupant is not at liberty 
to alienate ancestral property. The bywusteh of the divisional pun^ 
dit, filed in this case, supports this interpretation of the law. Now 
it appears that the total debts on account of advances, &c. due by 
Rambunjun, amounted to 866 rupees only, and to cover which he 
has sold ancestral property to the amount of Company’s ru- 
pees 3333, 5 annas, 3 pie, liquidating the above debts, and taking 
the remainder, viz. Company’s rupees 2467, 5 annas, 3 pie, in 
cash for his own use. It is therefore obvious, that the sale of one 
anna and half, or at the utmost a two anna share would, at the rate 
of purchase, have been quite sufficient to disencumber the estate of 
debt amounting to rupees ^66., There was no necessity for* selling 
a 4 anna share of the ancestral property. The ali^ation to th5 
extent was therefore both unnecessary, and illegal, and the objec- 
tions of the sons (who were third parties in the moonsiff’s court, 
and who have appealed to this court) should not have been thus 
summarily overruled, especially as their objection accorded with 
the bywusteh filed in the moonsifTs court. The ready acquiescence 
of the defendants who, immediate^ upon the institution of the suit, 
confessed judgment, indicated, of itself, an arrangement between the 
sellers and buyers to effect this transfer, which h to the loss and 
detriment of the heirs of Rambunjun. The fact of {he heirs of Ram- 
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dehul not preferring any objection^ is no reason for countenancing an 
illegal transaction, when duly represented within the period prescrib- 
ed by law. 

The plaintiff contends that the objection of tlie sons, as third 
parties, is not admissible : but if they whose rights are most ma- 
terially affected, represent that the cause of action is founded upon 
an illegal alienation of their ancestral property, the courts are bound 
to ascertain that the law in this respect has not been infringed. I 
find that the sale of ancestral property to the extent mentioned in 
the bill of sale was quite unnecessary ^ and therefore I hold such 
transfer to be illegal. It is, therefore. 

Ordered, 

That the decision of the lower court be reversed, and the claim of 
plaintiff be dismissed. The parties to pay their own costs. 


The 22nd January 1851. 

No. 1 of 1848. 

Regular Appeal from a decision passed by Moulvee Mahomed Riifup late 
Principal Sudder Ameen of Sarun, dated \Ath January 1851 . 

Juttadharee Saho, (Defendant,) Appellant, 
versus ' 

Imritlal, (Plaintiff',) Respondent 

Claim, Company’s rupees 1193, annas 15, on account of rent of 
mouza Jalalpoor, pergunnah Gooh, including interest and exchange 
from 1242 to 1253 Fusly. 

This suit was instituted on the 2nd September 1846. Plaintiff 
was the proprietor of the estate, and had with his brother, Sooritlal, 
given a lease tliereof, bearing date the 12th March 1828, to defend- 
ant’s father, in consideration of an advance of Sicca rupees 1000. 
Two days afterwards a further advance of Sicca rupees 300 was 
taken upon similiar terms, and a separate agreement executed. 
The rental (of the village) to be paid by the farmer, according to the 
first lease, was Sicca rupees 103, annas 8, and by the second lease 
w^as reduced to Sicca rupees 74, annas 4, which was stipulated to be 
paid to plaintiff' aniiuall}^ In February 1845, plaintiff sued for 
possession on behalf of himself and brother, (the brother having 
intermediately died) and for excess collections after deducting the 
yearly rent due to plaintiff, and amount profit due to defendant. 
The suit ^vas dismissed on the 19th March 1846, on the ground 
that the mode of adjustment of accounts proposed, was opposed to 
the terms of the leases. The present suit is instituted by plaintiff 
to realize his yearly rent according to the terms of the lease, 
leaving it to be inferred that the advance has not .^bel 0 n repaid. 
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The account is as follows : (the rental of six years being deducted as 


barred by the law of limitation.) 

Thus; collections for 1242 Fusly, Sicca Rupees 201 

Deduct farmer’s profit, 126 12 


Malikas tenU 74 4 

12 years 

891 

Deduct paid, 224 


Balance, 667 

interest, 452 5 

Exchange, 74 10 


Total Company’s Rupees, 1193 15 


Defendant pleads that he has paid both the Government revenue 
and the malik’s yearly rent, and produces eight wasil-bakees from 
1242 to 1251 Fusly, and a receipt for 25 rupees for 1252 Fusly, 
alleged to have been granted by plaintifi‘, and bearing plaintiff’s signa- 
ture, and adverts to the length of time which has elapsed (being in 
excess of twelve yeaj*s) since which plaintitf dates the original of his 
claim. He adds that plaintiff also borrowed 200 rupees on bond 
which still remains unliquidated. Plaintiff, in his reply, denies 
payment, and the execution of any other bond as alleged. 

The principal sudder ameen, after drawing the issues of the case, 
called upon the parties for their proofs respectively, and has passed 
a decree in favor of plaintiff for the amount of rental claimed, with 
interest on the principal to date of decision, and thenceforth to date of 
payment on the total amount decreed. He observes that the wastl- 
hakees and receipt filed by defendant are apparently " rubbed up,” 
in order to give the appearance of antiquity to writings newly 
fabricated, and that the testimony of witnesses referring to circum- 
stances in detail which occurred years past, and betraying ignorance 
of matters of more recent date, is unworthy of credit; and, further, 
that plaintiff’s alleged signature on the documents referred to, does 
not correspond with his signature in the deed themselves or his 
power of attorney filed with the record. 

Judgment. 

I concur in the foregoing judgment of the principal sudder 
ameen. The signature of plaintiff' on the wasil-bakees is altoge- 
ther different from his signature on the two leases which were 
executed eleven years previously, and at a time when he had no 
reason to disguise his signature. Moreover, the yearly adjustment 
of accounts, and delivery of a wasil-bakee into the hands of the 
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defendant (the farmer) bearing the plaintiff’s signature, was at 
variance with the terms and spirit of the contract, which simply 
required that defendant was to pay rupees 74, 8 annas to the 
plaintiff annually, and appropriate the balance himself in lieu of 
interest or profit upon this advance. The preparation of these 
wasil-bakees by the malik, who was not in possession, is there- 
fore unaccountable, and plaintiff distinctly denied the execution of 
any such documents. 

The delay which occurred in instituting this suit for rent, arose 
probably with the intention, originally, of deducting the yearly ren- 
tal from the advance due by plaintiff, the proprietor ; but a quarrel 
having ensued, the parties, as usual, flew to the court for an adjust- 
ment of their accounts. I Concur in considering that the rental, as 
stipulated to be paid yearly, has not been liquidated. The evidence 
on that point is not trustworthy. No receipts are forthcoming, 
save one for 1252 Fusly, which does not bear the plaintiff’s sig- 
nature. For the above reasons, it is 

Ordered, 

That this appeal be dismissed, with costs, and the decree of the 
lower court be affirmed. 


The 22nd January 1851. 

• No. 239 of 1849. • 

Eegular Appeal from a decision passed by Syed Asud AH, late Moonsiff 
of Chumparun, dated 13M November 1849. 

Jootee Lai, (Defendant,) Appellant, 
versus 

Mr. G. N. Wyatt, (Factor,) (Plaintiff,) Respondent 

Claim, Company’s rupees 168 14 annas, on account of a bond, 
dated 11th August 1838. 

This claim is founded upon a bond for Company’s rupees 173, 
annas 14, pie 3, with an equivalent amount of interest, total Com- 
pany’s rupees 347, annas 1 2, pie 6, admitting four payments, aggre- 
t gating Company’s rupees 94, annas 12, which with interest amount- 
ed to Company’s rupees 84, annas 2, pie 6, the balance in favor 
of plaintiff’ being Company’s rupees 168, annas 14. 

Defendant at the time of executing this bond was alleged to have 
been the putwarry of the village Dhekaha, which was in farm to the 
factory at Peepra, belonging to Messrs. Nowell and Company, 
then under the management of Mr. Yule, and now superintended by 
Mr. G. N. Wyatt. Three witnesses, whose names are borne in the 
margin of the bond, as well as the factory treasurer, Heralal (through 
whom the transaction is stated to have occurred) corroborate the 
fact of the money having been paid into defendant’s hand, and the 
bond executed in their presence. 
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Defendant denies the transaction m toto, stating that he was 
the putvvarry of Dhekaha until 1255 Fusly upon a salary of 
Company’s rupees 50 per annum, and asks why this debt was not 
deducted from his wages if in truth it had been incurred? He 
further notices tliat the bond is dated nearly eleven years ago, and 
that tliis suit has been preferred in consequence of a quarrel with 
tlie factory people, in 1256 Fusly, when his grandson Bydnath 
was imprisoned (upon a false charge) upon the prosecution of 
Goureesunker, tlie factory moonsliee, and sentenced to two years’ 
imprisonment, (reduced in aippeal to one year,) and that a farming 
lease of the said village had been subsequently given to him, super- 
seding the engagement with the factory : all of which he adduces as 
sufficient cause of enmity, and the probaole reason for the fabrica- 
tion of this bond. 

The moonsiff considers the bond to be clearly proved, and has 
passed a decree in favor of plaintift* (the present factor) for the 
amount claimed, with costs of suit, amounting in ,the aggregate to 
Company’s rupees 203, annas 2, pie 9. 

Judgment. 

I find no sufficient reason for discrediting the four witnesses who, 
on solemn affirmation, have attested the truth of this money trans- 
action. The claim is brought within the period prescribed by law, 
and the fact of defencTant being the putwarry of the village, then in 
farm to the factory, is a probable reason for not suing until 1256 
Fusly, when a dispute arose, and the plaintiff was superseded 
in the farm by defendant, and this action was then brought to 
realize the debt due to the factory from defendant. Again, I place 
little reliance upon the comparison of defendant’s signature or hand- 
writing as now exhibited on the record with his handwriting on 
the bond. It is easy to disguise one’s hand, called upon to write 
in open court, (as defendant was) with a view to the comparison of 
handwriting previously denied in the pleadings ; and with regard 
to the specious plea offered, that the debt might have been deducted, 
if .due, from defendant’s salary as putwarry, I observe, in the repli- 
cation, that the salary was not paid monthly in cash, but deducted ^ 
periodically by defendant himself from the collections. It is very 
improbable that either Mr. Wyatt, or the late Mr. Yule, (respect- 
able indigo factors of this district) w’ould wilfully fabricate a bond 
out of motives of enmity. For the above reasons, I uphold the 
decree of the lower court, and dismiss this appeal, with costs. 
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The 22nd January 1851. 

No. 30 of 1850. 

Regular Appeal from a decision passed by Syed Asud AH, late Moonsiff 
of Chumparun, dated 2^th December 18J9. 

Sunker Mahton, (Defendant,) Appellant, 
versus 

Mr. G. N. Wyatt, Factor, (Plaintiff,) Respondent. 

Claim, Company’s rupees 74, compensation on account of breach 
of contract as per agreement, dated 15tli May 1847. 

This suit was instituted on the 4th September 1849. Defendant 
was stated to have entered into an agreement to attend with his 
cart at the factory at Peepra, night and day, during the manufactur- 
ing seasons of 1255 and 1256 Fusly, and to receive hire at the usual 
factory rates, failing which, he was to be subjected to a fine of 
8 annas per diem. 

It is stated that he absented himself altogether after attending 
nine days only in June 1848, or 1255 Fusly, and he is accordingly 
charged 

From 1st July to 15th October 1848, 107 days, 


at 8 annas per diem................ 53 8 0 

25th June to July, and four days of August 1849, 
41 days at 8 annas per diem, 20 8 0 


Total Company’s rupees, 74 0 0 


Defendant denies having entered into any such agreement, plead- 
ing enmity, and alleging that the claim is altogether groundless. 

1 he moonsifi has decreed the amount claimed, with interest, as 
usual, to date of payment, with costs, aggregating Company’s 
rupees 93-6-9. 

Judgment. 

I find no sufficient reason to distrust the evidence adduced in 
support of the written agreement by which defendant bound himself 
to attend at Peepra factory with a cart and pair of bullocks, during 
the manufacturing season from 1254 to 1263 Fusly, under a 
a penalty of 8 annas per diem. The witnesses prove that the 
engagement entered into was voluntary, and the absence of defend- 
ant with his cart from June, as set forth in the plaint, and the 
receipt produced by defendant, in proof of his attendance during 
59 days of the season of 1255 Fusly, (bearing the signature of a 
mohurrir styled the Haziree Novees”) is denied by plaintiff, in 
replication, and not proved by defendant’s evidence cited for that 
purpose. Moreover, it is improbable, as stated by defendant, that his 
attendance for 59 days in 1255 Fusly should be recorded, without 
receiving any advance, as he states, according to the custom 
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of the factory. Engagement for carts, under a penalty, are usual 
not only at reepra, but at other indigo factories, in order to avoid 
the loss which might otherwise accrue by not procuring carts during 
the manufacturing seasons. 

Ordered, 

Tliat this appeal be dismissed, with costs, and the decision of the 
lower court be affirmed. 


The 31st January 1851. 

No. 31 of 1850. 

Regular Appeal from a decision passed by Syed Asud Aliy late Moonsiff 
of Chumparun, dated 2^th December 1849. 

Sree Mahton, (Defendant,) Appellant, 
versus 

Mr. G. N. Wyatt, Factor, (Plaintiff,) Respondent. 

Claim, Company’s rupees 74, 8 annas, being the amount penalty 
for breach of contract, dated 15 th May 1847. 

This suit set forth, that defendant had taken 10 rupees advance, 
and entered into a written agreement, with plaintiff, to attend at Peepra 
factory, during the season for making inc^go, with a cart and pair 
of bullocks, day and night, from 1254-63 Fusly, under a penalty 
of 8 annas per diem. It is stated that he attended with his cart in 
1254 Fusly, and received his hire at the usual rates, but in 1255 
Fusly, after 8 days’ attendance, he absented himself altogether. 
Plaintiff, accordingly, claims compensation as follows : 

Co.’s Rs. 

From 22nd June to 15th October 1848, 108 days 

absent, at 8 annas, 54 

24th „ to 4tli August 1849, 41 days at 8 as., 20 8 


74 8 


Defendant denies having entered into any such contract or taken 
any advance, but says he attended with his cart at Dekhaha” 
(where he lives) and holds a receipt of attendance for seventy-four 
days in 1254 Fusly, signed by the Hazire Novees. 

The moonsiff decrees in favor of plaintiff, and awards the amount 
claimed, plus 16 rupees, 4 annas, on account of costs, total Company’s 
rupees 90, 12 annas, with interest, until paid. 

Judgment. 

I find no reason to interfere in this case. The voluntary contract 
entered into by defendant, is sufficiently authenticated by the sub- 
scribing witnesses, and the receipt of his attendance at Dekhaha, is 
denied by plaintiff in his replication, and is not proved by defendant; 
and, moreover, it does not absolve defendant from the performance 
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of his contract which was to attend at Peepra, daily, with a cart and 
pair of bullocks. 

1 accordingly dismiss this appeal, with costs, and affirm the decree 
of the lower court 


The 31st January 1831. 

No. 32 of 1850. 

Regular Appeal from a decision passed by Syed Asud Ali, late Moonsiff 
of Chumparun, dated 29th December 1849. 

Telukdharry Mahtoe, (Defendant,) Appellant, 
versus 

Mr. G. N. Wyatt, Factor, (Plaintiff,) Respondent. 

Claim, Company’s rupees 74, 8 annas, on account of 1255-56 
Fusly, as per contract, dated 17th May 1847. 

This case corresponds, in all essential particulars, with the case 
preceding. The terms, period, and penalty for breach of contract 
were the same. Its execution, and subsequent default has been 
proved, and the plea of attendance at Dekhaha, does not justify his 
absence at Peepra, where attendance was required according to the 
terms of the agreement. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
lower court be affirmed. 


The 3l8T January 1851. 

No. 33 of 1850. 

Regular Appeal from a decision passed by Syed Asud Ali, late Moonsiff 
of ChujYiparuny dated 29th December 1850. 

Bodee Mahton, (Defendant,) Appellant, 
versus 

Mr. G. N. Wyatt, Factor, (Plaintiff’,) Respondent. 

Claim, Company’s rupees 74, for breach of contract, dated 
16th May 1847. 

This suit also corresponds, in all essential particulars, with No. 31, 
viz. terms of contract and default, (after nine days attendance). 
The plea set up is also similar. I therefore confirm the moonsiff’s 
decision which decrees Company’s rupees 74, principal, and 
16 rupees, 10 annas, costs ; total Company’s rupees 90, 10 annas, 
w ith interest, until paid. 
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The 31st January 1851. 

No. 34 of 1850. 

Regular Appeal from a decision passed hy Syed Asud Aliy late Moonsiff 
of Chumparuny dated 2{^th December 

Jootee Malitoii, (Defendant,) Appellant, 
versus 

Mr. G. N. Wyatt, Factor, (Plaintiff’,) Respondent. 

Claim, Company’s rupees 75, 8 annas, for breach of contract, 
dated 16th May 1847. 

For the reasons stated in the preceding cases, this decree for 
Company’s rupees 75, 8 annas, principal, and costs Company’s 
rupees 16, 4 annas; total Company’s rupees 91, 12 annas, with 
interest to date of payment, is also confirmed. 


The 31st January 1851. 

No. 85 of 1848. 

An Original Suit decided by H. V, Hathorny Esq,^ Judge of Zillah 
SaruUy dated January 18.ol. 

(1,) Munohur Das, (2,) Musst. Luchmin, (Widow of 
Shewun Saho, (Plaintiffs,) 

* versus 

(1,) Bhuwanee Sahaye, (2,) Thacoor Sahaye, (3,) Jechar Koer, 

Mother, (4,) Hunsranee Koer, Widow of Juddobnns Sahaye, 

(5,) Dhunnessur Sahaye, and (6,) Rugoher Sahaye, (Defendants.) 

Claim, Company’s rupees 2986, annas 10, pie 6, being the prin- 
cipal and interest of a bond, dated 9th Phalgoon 1246 I'usly, after 
deducting certain alleged payment. 

This suit was instituted on the 30th August 1848. The plaint 
sets forth that defendants, (viz. Nos. 1, 2, 5 and 6,) and Juddobuns, 
borrowed ^icca rupees 2000 from Slicwun Saho, on the above- 
mentioned date, (corresponding with 7th February 1839,) and 
executed a bond stipulating to pay with interest at 1 per cent, per 
mensefn ; that the money was brought from the bankers, Guneshee- 
lal and Gopal Das, and that, after much importunity. Company’s 
rupees 600 had been subsequently liquidated, viz., on 10th Assin 
1247 Fusly (or 3rd October 1849,) through the firm of Runglal 
and Chedeelal other bankers, and also Company’s rupees 40 had 
been paid in cash ; that the original creditor, Shewun Das, being 
indebted to Munoher Das, in the sum of Company’s rupees 2400, 
this bond had been sold to him giving other Company’s rupees 400 ; 
but as it was considered necessary that the widow of Shewun Saho 
shall assist the purchaser in recovering the amount, she Musst. 
Luchmin appeared as a co-plaintiff in this suit, and for that pur- 
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pose, had executed a power of attorney to assist in conducting this 
suit in favor of Kasbeharry her agent. 

Amongst tlie several defendants, Bhowanee Suhaye and Dhun- 
nessur, on the 24th April 1849, admitted the justice of the claim. 
Thakoor Suhaye, at first, declared it to be false, and afterwards admit- 
ted it to be true^ and the remaining three defendants deny the transac- 
tion in toto. Thacoor, on 6th January 1849, represented, in the first 
instance, that the claim was without foundation ; that he and Jud- 
dobuns were prisoner in the foujdarry jail at the time ; that Munoher 
was the manager in Gunesheelal’s kothee, and the entries in their 
account books, on his own account, were not therefore trustworthy, 
lie also noticed that Musst. Luchmin,haci, in another case, relinquish- 
ed lier right as heir to Shewun Saho, and could not now’ ap])ear in 
that capacity. He, afterwards, on lltli September 1850, admitted 
this bond to be true, explaining that the money had been taken for 
the purchase of mouza Ghalibpoor, bought by the defendants 
who were all relations, acknowledging his own responsibility to 
the extent of his one-fifth share. A third defendant, Rugober, 
pleads that he was at Behar at the time specified, suffering from 
aberration of mind, which he is prepared to prove. The heirs of 
Juddobuns, in like manner, urge that he was in jail at the time, 
having been sentenced with Thacoor Suhaye, to five years’ imprison- 
ment for “ affray attended with homicide.” , 

Gopeecliund and Kishenchund, sons of Soophul, and nephew of 
Shewun Suhaye, (one of three brothers) appear as third parties, 
styling themselves the heirs of Shewun, representing that the 
widow Luchmun had relinquished her right of inheritance, (in the 
case of Byjoo,) who sued his brothers, Shewun and Soophul, for 
liis 3rd share of the ancestral property, in which case Luchmin, after 
applying to attest her warasutnamah,” had succeeded in favor of 
her nephew. Musst. Luchmin explains that this withdrawment of 
her right of succession, was effected through the roguery of her 
agent, when she was dangerously ill. 

The principal sudder aineen (in w’hose court the pleadings in this 
case were filed, and who drew the issues of trial under the provi- 
sions of Section 10, Regulation XXVI. of 1814,) called upon the 
parties for their proofs in support of their respective allegations, 
and the case was afterwards transferred for trial to this court, 
under the Court’s Circular, dated 14th September 1850. 

These proofs have been duly filed by the parties respectively, and 
I now proceed to consider them seriatim. 

Judgment. 

The bond (dated 7th February 1839,) is on stampt paper, but 
was not registered. It bears the names of the five principal defend- 
ants, written hy {haltulm) Rugoher Suhaye^ one of the five, and 
Ijcars the names of four attesting witnesses. Of these, Radabhug- 

21 
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gut lias since died, and Kisnaram, although cited, has not been 
found, and the remaining two witnesses, Hurrucknarain and 
Beironath, have sworn to its authenticity. It is also signed by 
one Sheopurshad Singh, the scribe, but he also is stated to be 
deceased. 

The two subscribing witnesses (Hurruk and Bheiroo) affirm 
that they signed upon the admission of all the defendants ; that it 
was executed in the magistrate’s cutcherry compound, (now the 
collectorate,) and that the amount (Sicca rupees 2000) was paid to 
the defendant m their presence^ and that the money was brought 
from Gunesheelal’s “ kothee” in two bags ; that Thacoor and 
Juddobuns were prisoners in the criminal jail at the time, but were 
in the habit of coming to the foujdarry court with the permission of 
the magistrate to write^ although under sentence of labor ; (copies 
of orders regarding the transit of these prisoners to, and from 
the jail are produced in proof thereof) and that the money was 
borrowed for mouza Ghalibpore, purchased by defendant. 

They describe the dress of the two prisoners, Thacoor and 
Juddobuns, at the time of executing the bond ; but one says that 
they had no irons, whereas they were sentenced to five years’ 
imprisonment with labor in irons. 

There are also three witnesses cited to demand said to have 
been made a few months previous to the institution of this suit. 

In refutation of this, three witnesses testify to the defendant, 
Rugober Suhaye, being at Doudnugger, zillah Behar, and suffering 
from aberration of mind, when the bond was executed. It appears 
also strange that the merchants’ books are not produced for inspec- 
tion to proof any debit or credit on this account, either in proof of 
the money having been paid to defendant by Gunesheelal’s firm 
on behalf of Shewun Das, or in proof of 600 rupees, having receiv- 
ed in part payment from Runglal and Chedeelars firm, as asserted 
by plaintiffs. 

Thus the proof rests upon the evidence of two witnesses, Hurruk 
and Bheiroo, who swear to the execution of the bond, and payment 
of the money in their presence, but for the following reasons 
I cannot place implicit reliance upon their evidence. 

First — Their testimony was given ten and half years after the 
transaction took place, and yet they speak of dates, and time of 
day and dress of parties, and such like particulars with such 
accuracy as to create nothing but suspicion of falsity. 

Secondly . — The money is said to have been brought from 
a banker’s house, but the banker’s books are not ofiered for 
inspection. 

Thirdly , — Part payment is alleged by another bank, but here 
again a reference to books is not suggested. 

Fourthly , — The party who is alleged to have executed the deed 
and signed for all, has proved by evidence, that he was living 
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at Doudnugger, in the district of Behar, at the time, suffering from 
partial insanity. 

Fifthly , — Two of the defendants are clearly proved to have been, 
at the time mentioned, under sentence of imprisonment, with labor 
in irons, in the jail at Chuprah. 

Sixthly , — ^The terms of the bond stipulated payment in three 
monthsy but this suit was not instituted for nine and half years. 

Seventhly , — It is customary, though not imperative, to register 
deeds in order to give credence to tlieir validity, and to disproof 
any subsequent charge of antedating or falsity, but this precaution 
was not taken. 

It may be urged, however, that three of the defendants admit 
this claim, but as the defendants are all related, and their property 
probably united, the admission of three only (which may have 
been procured, must not be allowed to affect the joint interests 
of their co-partners, with whom they may have dissensions ; more 
especially as the parties, who confess judgment, are neither of 
tliem the ostensible party who executed the deed. For the above 
reasons, it is 

Ordered, 

That this suit be dismissed, with costs to be liquidated by tlic 
plaintiff Munohur Das, with exception of the expenses of the three 
defendants, Bhowanee, Thacoor and Dhnnes^ur, who, having ad- 
mitted the claim, will pay their own costs. The third parties will 
also liquidate their own costs. 
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Phesunt: H. STAINFORTII, 5<:sq., Jinxin. 

The 27th Januauy ISr^I. 

No. 164 of 1850. 

Appeal from a decision of Moulvee Mahomed Saltirif Moomiff' of i^onam- 
gange^ dated 24/4 August 1850. 

Pagiilram I*al and Unnuntram Pal, sons of tlie late Soobarain Pal, 
and Bujun Dasee, widow of Jadhubrain Pal, Appellants, 
versus 

Birjooram Chunder, Respondent, 

Respondent sued under a bond at 30 days’ sight, for rupees 
15, with interest, dated 15th Assar 1244 B. S. 

Appellants’ defence was that the bond was taken compulsorily 
by Jugmohun Rai, in respondent’s name, to prevent Soobaram and 
Jadhubram, from leaving the joint estate of Mahomed Ameen and 
Jugmohun, and proceeding to separate estate of the former ; and 
that respondent had preferred the suit on account of a quarrel 
between the parties. 

Bujun Basse, Madhub Ram, and Oodhub Ram filed an answer 
supporting that of appellants, and denying that Madhub and Oodhub 
are heirs of Jadhubram. 

The nioonsiff (Moulvoo Mahomed Salim) rejected the evidence of 
appellants’ witnesses ; and, holding the transaction declared by res- 
pondent proved, decreed against appellants and Bujun Dasee, and 
such of the estate of Jadhubram as in the possession of Madhub and 
Oodhub. 

Appellants now urge, among other matters, that the witnesses 
say that no money passed in their presence ; that their defence is 
proved by the evidence of the draftsman of the bond, and their 
witness Doorga Ram, who are supported by the other three 
witnesses ; and that the claim is not proved. 

Judgment. 

It is clearly shown that respondent was the servant of Jugmohun 
Rai, who has admitted that a bond was taken without consideration 
from Ooberam and Jadhubram, to prevent them from leaving his 
(Jugmohun’s) estate. Respondent’s witnesses say that money did not 
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pass before tlicrn; and, on tlie whole, 1 give credence to the testimony 
of apjielJanfs’ witnesses sliowing that the bond was extorted. 

It is, therefore, Ordered, 

^dJat the decree of the moonsiff' be reversed, and that suit be dis- 
missed, with costs. 


The 27th January 1851. 

No. 184 of 1850. 

Appeal from, a decision of Baboo Hergouree Bose^ Moonsiff of Russool- 
gynge, dated 2\st September 18.50. 

Munneeram Das, Appellant, 
versus 

Sheikh Pakaye Mundul, Sheikh Chand Mundul, Sheikh Nuthoo, 
Sheikh Eedoo, and Sheikh Rajoo, Respondents. 

Respondents averred themselves tenants in talooka 100, in the 
name of Benode Rai, and talooka 101 in the name of Kaleepcrshad, 
and stated that appellant obtained a decree under Regulation VII. 
of 1799, and realized from them rupees 35, under pretence of their 
being tenants, under written engagement in his lakhiraj tenement, 
and defaulters for the rent on account of 1255; and they now sue 
for recovery of the saitt sum, with their own costs, and interest. 

Appellant stated, in answer, that respondents were tenants and 
])aid rent in 1253 and 1254, without having executed any written 
agreement to do so; that they tenanted the land in 1255, and, on 
the 10th of Sawun of that year, executed a kiibooleut, or agree- 
ment to pay rent ; that, though respondents claimed the land on the 
lakhiraj measurement as part of the talooka No. 100, the settle- 
ment made with appellant remains unreversed, and is the subject of 
an appeal now pending; that Sheikh Eedoo, Sheikh Nuthoo, respond- 
ents, with Jungee Mundul and others, executed a kubooleut for the 
same land in 1256, which has been attested by the kazee. 

The moonsift’ (Baboo Hergouree Bose) held the alleged payment 
under the decree proved, and decreed the claim, setting aside the 
evidence of appellant’s witnesses, because of discrepancies, and 
observing that the kubooleut had not been filed, and that it was not 
customary to execute kubooleuts, in Sawun, with other matter. 

Appellant now urges that the discrepancies alleged by the moon- 
siff do not exist ; that he filed the kubooleut, and proved it in the 
summary suit ; that he recovered it, and filed it in the record of the 
case of the settlement of the land, which has been taken into the 
interior of the district by the deputy collector ; and that he there- 
fore could not file it in this suit, but had received a copy from the 
collectorate and was about to file it, but found that the case was 
decided : and he adds that he did not take a kubooleut before 1255, 
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because he had liimself an interest in talookas Nos. 100 and 101, 
which he has since disposed of. 

Judgment. 

The issue of this case depends on whether credit can be given to 
tlic kubooleut. I put no faith whatever in it, for I think it extremely 
improbable, under the circumstances stated in appellant’s answer, 
that respondents executed such a document, the date, month and 
year of which, I observe, are not given in appellant’s plaint, in the 
summary suit, and which the subsequent registration of a similar 
document in 1256, if it occurred, can only render still more improba- 
ble. Under these circumstances, I see no cause for interference. 

It is, therefore. Ordered, 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed, with costs. 


The 27th January 1851. 

No. 192 of 1850. 

Appeal from the decision of Baboo Sharodapershad, Moonsiff of Ajmer ec- 
gungCy dated Wth September 1850. 

Sidee Dasee, Appellant* 
versus 

Chunder Munnee Shah and others. Respondents. 

Respondents stated that Nittaye Shah, gomashta of the late 
Kishen Shah, husband of appellant, took goods for their store on behalf 
of Kishen Shah, and sold them ; that an examination of account took 
place on the 2nd Kartick 1244, when 11 rupees, 13 annas, 3 gun- 
dahs, 3 cowries was found to be due, and the gomashta signed the 
account book for this sum for which the present suit is brought ; 
and they noticed that they had previously instituted a suit on the 
same ground of action in which Nittaye had confessed judgment, 
but in which they were nonsuited. 

Appellant filed an answer denying in toto^ and pleading that 
Nittaye and others took money and goods from Kishen Shah and 
traded with the same, and that there is still some money due to 
her from them ; and that had Kishen Shah dealt with respondents, 
the latter would hold his notes of hand, &c. &c. 

The moonsiff (Baboo Sharodapershad) held the claim proved 
by respondents’ witnesses, and their account books, and decreed 
accordingly. 

Appellant now controverts the view taken by the moonsiff, and 
pleads that Nittaye’s account books should have been sent for. 
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I think the account books of Nittaye should be examined, in order 
that it may be ascertained whether he acted on behalf of Kishen 
Shah or on his own account 

It is, therefore. Ordered, 

That the decree of the moonsiff be reversed, and the suit remanded 
for disposal, with reference to the foregoing remark. The price of 
stamp on the petition of appeal will be refunded, and the moonsiff 
will pass proper orders in regard to the remaining costs of appeal. 


The 27th January J851. 

No. 193 of 1850. 

Appeal from a decision of Moulvee Toofail Ahmud, Moonsiff of Latoo, 
dated 2%th November 18 . 50 . 

Hurreepershad Sein and Gobindram Sein, Appellants, 
versus 

Shadaram Das and others. Respondents. 

This suit was for the value of the produce of 2 kears sown with 
mustard. Respondents stated that the crop was sown by them on 
land bought by them,^ while appellants averred long possession. 

The moonsiff, Moulvee Toofail Alimud, decreed the claim on the 
evidence of three witnesses. 

Appellants urge, among other matters, that they instituted a suit 
under Act IV. of 1840, for the land of the crop in suit, which has 
resulted in their favor, and they pray that the record be sent for. 

Judgment. 

I find that appellants prayed that the record of the case, under 
Act IV. of 1840, should be sent for from the foujdary court, and that 
the moonsiff did not deem it necessary to do so ; but I think that he 
should have done so, and that, had there been no decision under 
Act IV. of 1840, this is a case to which local investigation was a 
legitimate and proper mode of inquiry into the merits of the case, 
quoad the question of possession. 

It is^ therefore. Ordered, 

That the decree of the moonsiff be reversed, and the suit remanded 
for decision, with reference to the foregoing remarks. That the 
price of the stamp on the petition of appeal will be refunded, and 
the moonsiff will pass proper orders in regard to the remaining costs 
of appeal. 
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The 3l8T January 1851, 

No. 1 of 1851. 

Appeal from the decision of Baboo Hergouree Bose, Moonsiff of Jiussool- 
gunge, dated 9th December 1850. 

RuTijoet Patnee, Appellant, 
versus 

Radeeka Domunee, Respondent. 

Respondent sued for 60 rupees damages, in consequence of an 
aspersion of illicit intercourse with her liusband^s brother’s son-in- 
law. 

Appellant resisted the claim, and pleaded that the intercourse 
really took place, &c. 

The moonsiff (Baboo Hergouree Bose) found the plea in defence 
not proved, while proof of respondent being a person of good repu- 
tation was established, and he gave her a decree of 10 rupees. 

Appellant now urges that respondent would not have been ex- 
communicated by persons of her caste had slie not been guilty ; that 
he, appellant, is not declared to have entertained enmity against her ; 
and that the complaint of Hurree Patnee, in the fou jdaree court, had 
been adjusted by complainant being satisfied, because its failure was 
foreseen. 

Judgment. 

Appellant has not justified the aspersion which he is proved to 
have made, and respondent, who is sworn to bo a person of good 
character, must be presumed to have been injured by it. Under 
these circumstances, I see no ground for interference. 

It is, therefore. Ordered, 

That the appeal be dismissed, and the decree of the moonsiff affirmed, 
with costs. 

The 31st January 1851. 

No. 3 of 1851. 

Appeal from a decision of Baboo Ram Taruck Rai, Moonsiff of 
Lushko'poor, dated \>th December 1850. 

Pundit Ram Rooderpal, Appellant, 
versus 

Chytun Nath, Respondent. 

Respondent sued for rupees 3, with, interest. 

Appellant pleaded payment under a receipt. 

The moonsiff (Baboo Ram Taruck .Rai,) decreed the claim, set- 
ting aside the receipt, on the ground that it was at variance with 
appellant’s statement, and the evidence of his witnesses : the first 
setting forth payment vnth interest^ and the defence, and witnesses, 
alleging the remission qf interest 
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Appellant urges that his deteiice is proved, but 1 think the 
discrepancy fatal to reliance on the receipt, and concur in the 
propriety of the moonsiff’s decree. 

It is, therkfoue, Oiiuereu, 

That the decree of tlie inoonsiff be aliiniied, and the appeal dismiss- 
ed, with costs. 


The J^Ist January 1851. 

No. 21 of 1851. 

Appeal Jt'om a deeidon of Mouloer Toofail Ahmudy Mooasijf of Laioo. 
dated 18M December 1850. 

Jen tee Rani Das, Appellant, 
versus 

Kishwuree Debea, Respondent. 

Appellant sued for the hire and price of a mutka, a large 
earthen vessel, lent to respondent’s late husband, on the 15th 
Bhadoon 1250. 

Respondent denied the truth of the claim, and pleaded that appel- 
lant’s brother and her late liusband were in partnership, and that 
the former left a niutka, of value 8 annas, in her golah or store, 
ivhich is there now. . 

Appellant replied that the suit was not for Ins brother’s mutka. 

The moonsiff, Moulvee Toofail Ahmud, held the evidence adduc- 
ed by appellant, insufficient to support the claim, and on this and 
other grounds, dismissed the suit. 

Appellant now urges that the evidence of his witnesses is con- 
sistent ; that four witnesses came before the inoonsiff of Parkool 
in order that their evidence might be taken under commission, but 
that their testimony was not taken, because the place of the resi- 
dence of one of them was wrongly stated ; and that a petition w^as 
presented that their evidence should be taken, to which the nioon- 
siff* did not attend. 

Judgment. 

The record shows that the commission received by the moonsiff 
of Parkool, on the 20th May, was returned by him on the 24th 
August, on account of appellant's not having caused the attendance 
of three out of four witnesses, and the description of the fourth, 
quoad his place of residence, being erroneous. No petition is 
extant as averred by apf)ellant, and his witnesses only speak to 
knowledge, the mutka having been brought out of appellant’s house 
for the purpose of being lent. Under these circumstances, I see no 
ground for interference. 

It is, therefore, Ordered, 

That the appeal be dismissed, and the decree of the moonsiff' 
affirmed, with costs. 
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Pkksknt: T. BRUCE, Esq., Judgk. 


The 11th January 1851. 

Case No. 13 of 1850. 

Hegular Appeal from a decision of Cazee Mahomed Aliy Principal Sudder 
Ameeriy dated dth May 1850. 

Ramsoonder Mozumdar and others, (Plaintiffs,) Appellants, 

versus 

Mahomed Haneef and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 4998-1. 

This is a suit for possession of droons 2-9-13-1-1 of land, with 
mesne profits from date of dispossession. 

The plaintiffs appear as proprietors of a dependant tenure (a 
hawala) subordinate to a rent-free tenure. 

The principal defendants appear as proprietors of a dependant 
talook, acquired at a sale in execution of a decree, under Regulation 
VII. of 1799. • 

The lower court dismissed the claim, on the ground that suit is 
barred by lapse of time, upwards of twelve years having elapsed 
from the date of the sale prior to the institution of the suit. 

I am of opinion, however, that this is an erroneous application of 
the law of limitation, and that time should be calculated not 
from the date of the sale, but from the date of the alleged act of 
dispossession, which would bring the suit within time. Tiie pur- 
chase of the talook is not impugned, but only the right of the 
purchasers to possession of a portion of the land formerly in the 
occupation of the plaintiffs. 

I therefore annul the decision of the court below, and remand 
the case, without summoning the respondents, for investigation 
on the merits. 

The usual order will issue for the refund of the value of the 
stamp on which the petition of appeal is written. 
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The 11th January 1851. 

Case No. 20 of 1850. 

Regular Appeal from a decision of Cazee Mahomed Ali, Principal Sudder 
Ameen^ dated 22nd July 1850 , 

Nubkishen Rai and Rajkishen Rai, (Plaintiffs,) Appellants, 

* versus 

Zeebonnissa and others, (Defendants,) Respondents. 

Suit laid at Company’s rupees 1339-11-11. 

This is a suit for an adjustment of rent, and for arrears of rent, 
at the rate to be determined by such adjustment. 

The court below dismissed the claim, on the two following 
grounds : first, that suit was barred by lapse of time, more than 
twelve years having elapsed, subsequently to the plaintiffs becom- 
ing proprietors of the zemindaree in which the land is situated, 
before they instituted the present suit : and, secondly, because 
the notice issued by the plaintiffs, under Section 9, Regulation V. 
of 1812, did not specify the names of all the parties in possession, 
and was issued in the name of a party since deceased. 

With regard to the former of these reasons, it is sufficient to 
state that it has repeatedly been held by the Sudder Court, that the 
law of limitation is not applicable to a suit for an adjustment of 
rent ; and that arrears of rent for a period not exceeding twelve 
years may be adjudgecf, even although a plaintiff admit that arrears 
due to him extend over a longer period. 

With respect to the second reason, I have to observe that it 
ought not to have been considered or entered upon, if the court 
thought that the investigation was barred by lapse of time. As 
however an opinion has been given upon the point involved in it, 
and as I consider the opinion so given to be erroneous, it is incum- 
bent on me to state that such is the case, before I remand the suit, 
in order that the parties to it may not incur any unnecessary 
expense, by having hereafter to appeal on a point already decided 
by the court below. It has been determined by the Sudder Court, 
page 261, volume 7, Select Reports, that a notice issued under 
Section 9, Regulation V. of 1812, is not vitiated by the omission of 
the names of all the parties in possession, it being sufficient to 
specify the names of those recorded as such in the zemindar’s 
office, and, as at the time the notice was issued, the party named 
in it was alive, I cannot admit that his decease, subsequently there- 
to, vitiated it, the parties now sued being his heirs. 

Under these circumstances, I annul the decision of the court 
below, and remand the suit, without summoning the respondents for 
investigation, de novo. 

The value of the stamp on which the petition of appeal is written 
will be refunded. 
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Tnk I5tii January 1851. 

Case No. 21 of 1850. 

Regular Appeal from a decision of Cazee Mahomed AH, Principal Sudder 
Ameen, dated \9th August 1850. 

P. Delauney and others, (Plaintiffs,) 1\ppellants, 
versus 

Mahomed Mimwar and others, (Defendants,) Respondents, 

Suit laid at Company’s rupees 1046-13. 

This suit was instituted, on the 26th March 1850, to resume an 
invalid rent-free tenure. 

The court below dismissed the claim, on the ground that the 
cause of action was the same as in a suit dismissed by the same 
court, on the 7th June 1849. 

An appeal is preferred by the plaintiffs, on the ground that the 
cause of action in the two suits is different, and not the same, and 
I am of opinion that the plea is good. 

The former suit was not brought, as is the present one, to resume, 
an invalid rent-free tenure. It was brouglit to recover possession 
of land, the rent of which had for a given number of years, been 
fraudulently withheld from the plaintiffs ; and the plaintiffs having 
failed to establish their case, the suit was dismi«sed. 

The land, in the two suits, may be identical, but that is nothing 
to the point. The plaintiffs having failed to prove that it formed 
a part of their rent-paying estate in one suit, it is clearly optional 
with them to try the validity of the tenure in another. The latter 
point has never yet been determined by the court. 

I annul the decision of the court below, without summoning res- 
pondents; and remand the case for investigation de novo, on the 
principle indicated above. The value of the stamp on which tlie 
petition of appeal is written will be refunded. 


The 15th January 1851. 

Case No. 22 of 1850. 

Regular Appeal from a decision of Cazee Mahomed Aliy Principal Sudder 
Ameen, dated 19^A August 1850. 

P. Delauney and others, (Plaintiffs,) Appellants, 
versus 

Ekramooddeen Khonkar and others, (Defendants,) Respondents, 
Suit laid at Company’s rupees 540-9-0. 

The circumstances of this case are in every respect similar to 
those of case No. 21 of 1850, decided this day. A similar order 
will issue. 
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The I 7th January, 1851. 

Case No. 24 of 1850- 

Regular Appeal f rom a decision of Casee Mahomed AH, Principal Sudder 
Ameen, dated \1 th September 1850. 

Kalacliand and another, (Plaintiffs,) Appellants, 
versus 

Obheya and another, (Defendants,) Respondents. 

Suit laid at Company’s rupees 1066-10-8. 

This is an action for the refund, with interest, of the purchase 
money paid by plaintiffs to the defendant, Obheya, for two talooks, 
the sale of which was subsequently cancelled by the civil courts, 
and declared void ah initio, as having taken place in opposition to the 
requirements of the Hindoo law. 

The court below dismissed the claim, on the ground that the 
purchasers must have known, at the time they made the purchase, 
that it was illegal ; it being matter of a notoriety that the sale of 
landed property by a widow, during the lifetime of her son, is 
prohibited. 

The merits of this particular case, however, were not considered. 
The court deemed it superfluous to enter upon them. It assumed 
that the parties to a transfer of such a nature, must necessarily 
have known that they were doing that which was illegal, and on 
this assumption, and because there was no order for the refund in 
the case in which the sale was cancelled, the claim was dismissed. 

Now, I am of opinion, that much more than this was demanded 
by the circumstances of the case, and that the court ought to have 
been guided mainly by the Hindoo law. It ought in the first 
place, to have ascertained from the pundit, whether, under that law, 
a purchaser has his remedy against the vendor, in the event of the 
the sale being declared illegal by a competent court, on the ground 
that the vendor had not the power to sell. Had this question been 
answered in the negative, the claim should have been dismissed, 
without any further investigation : but if in the affirmative, it would 
then have remained to be determined by reference to the pundit, 
if necessary, whether the circumstances of this particular case were 
such as to bar the application to it, of the general law. 

It is to be observed, that the presumption, /hew, is against 

the principal sudder ameen’s assumption, inasmuch as one would 
imagine, that, if the plaintiffs had knowingly done an illegal act, 
they would have had the precaution to make it appear legal, so far 
as in them lay, by having it recorded in the bill of sale, that the 
requirements of the Hindoo law, which would have made the trans- 
fer legal, had been complied with ; but no such record appears 
in it 

The case having been decided without sufficient investigation, 
1 annul the decision of the court below, and remand the suit for 
investigation, dc novo, on the principle, and in the mode indicated 
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above. The value of the stamp for tlie petition of appeal will be 
refunded. 


Thk 17th January 1851. 

Case No. 27 of 1850. 

Regular Appeal from a decision of Cazee Mahomed A/i, Principal 
Sadder Ayneen, dated ^th September 1850. 

Mahomed Wassilooddeen, (Defendant,) Appellant, 
versus 

Oomdah Dibya, (Plaintiff,) Respondent 

Suit laid at Company's rupees 2730. 

This is an appeal from an ex-parte decision, the defendant (appel- 
lant) having failed to appear within the time limited in the pro- 
clamation for his attendance, and the reasons {issigned by him to 
show that his default was not wilful, having been rejected by the 
court below. 

I am of opinion that the defendant’s pleas of illness, and of tlie 
attachment of his person in execution of a previous decree, after it 
had accidently become known to him that the present suit had 
been instituted, were properly rejected by the principal sudder 
ameen ; but I am also of opinion, that the principal sudder ameen 
ought to have incpiired into the truth or otherwise of the defend- 
ant’s plea, tliat neither the notice nor the proclamation for his 
attendance had been duly issued, and that such would be proved by 
tlie examination of tlie witnesses named in the certificates of issue 
ol* process filed in the case. 

Under these circumstances, I am compelled to annul the decision, 
and remand tlie case for the investigation of the above point ; and in 
the event of the plea being established, for the investigation of the 
suit on its merits, de novo. 

The value of tlie stamp on which tlie petition of appeal is written 
will be refunded. 
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Present : The Honorable ROBERT FORBES, Judge. 


The 15th January 1851. 

No. 390 of 1850. 

Regular Appeal from a decision of Moulvee Abool Burkat, Moonsiff 
of Burhhungahy dated \%th July 1850. 

Shamlall Misser and three others, (Plaintiffs,) Appellants, 

versus 

Luchoo Koormee, (Defendant,) Respondent. 

The plaintiffs, as maliks of Buchnoognnge, in the town of Dnr- 
hhungah, claimed from the defendant the sum of Company’s rupees 
12-4-3, principal and interest of kutyarrec, or building ground-rent, 
from 1253 to 1256 F. S., at the yearly rate of rupees 2, 

The defendant pleaded that since 1252 F. S., he has occupied a 
single house on the property of the plaintiffs, and one Baboolall 
Misser, at the yearly rate of 6 annas, there being in the said gunge 
three established rates, viz., 6, 5 and 4 annas ; that at the rate 
of 6 annas per annum, the total payable by him from 1252 to 1256 
F. S., was rupees 1-14, out of which he had paid 12 annas through 
one Bcharee Punjeear, in Falgoon 1256 F. S,, but the plaintiffs on 
the plea of there being a balance of rupees 1-2, refused to give liiiu 
a receipt. TJie case has been revengefully got up against him by 
Baboo Lall Misser, through the instrumentality of his brothers. 

The moonsiff did not hold the proceeding enjoined by law for the 
determination of issues, but recording his opinion that, tliough the 
plaintifTs witnesses have deposed in support of their allegations 
yet, as the defendant appeared to occupy but one small house with- 
out any land or premises attached to it, on which any produce 
could be grown, he gave the plaintiff a decree for rupees 1-8 only, 
being the rate stated by the defendant for the four years sued for, 
the latter having failed to produce any acknowledgment of the 
alleged payment of 12 annas. 

The grounds of appeal are that the moonsiff* does not state in 
his decision that he had personally visited the spot, and that the 
defendant is still in possession of a regular compound with trees 
in it, the yearly rate of payment for which has been proved by four 
witnesses to be rupees 2. 

Judgment. 

The rnoonsiff’s decision is faulty and unsatisfactory^ : J^rst^ because 
he failed to record the proceeding for the determination of issues 
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enjoined by law ; and, secondhj, because, wliile the plaintiff contended 
that the defendant had a large compound in his possession witli 
trees in it, the moonsiff does not state in his decision how lie ascer- 
tained that the defendant occupied only a small house, though such 
information appears to have been elicited by cross-examining the 
defendant’s witnesses. 

The moonsiff too ought either to have gone himself to the place, 
which is evidently at no great distance from his own cutcherry, or 
have deputed an officer or ameen to satisfy himself fully on a point 
on which the whole case hinges. 

I reverse the decision of the moonsiff, and remand the suit to him 
to be re-tried, with advertence to the above remarks, and with the 
issue of the customary order for refunding the value of starapt 
paper. 


The 22nd January 1851, 

No. 411 of 1850. 

Regular Appeal from a decision of Mouhee Munneerooddeen Ilossein, 
Moonsiff of Mulma, dated 22nd July \d>h{), 

Bikram Lall and Bujrungee Suhye, (Plaintiff's,) Appellants, 

versus 

Meetun Mahtoo and another, (Defendants,) 

Khadim Hossein and two others, third Parties, (Respondents.) 

The case immediately preceding this, No. 410, and 6 otliers 
which follow, Nos. 412, 413,414,415, 416 and 417, arc appeals 
from decisions in 8 suits, of which 3 were instituted by the maliks 
of the 8 anna share of a certain tolah against their thikadars and 
kashdars for alleged arrears of rent, the other 5 suits also against 
ryots for the same object being preferred by others also claiming a 
proprietary right to other land in the same tolah. The cause of 
action being therefore the same, all the suits are brought on for 
hearing together, fhe decision of the rest hinging upon the 
judgment accorded in this case. 

The plaintiffs sued, in this case, to recover Company’s rupees 12-3, 
principal and interest of alleged arrears of farming jumma for the 
year 1255 F. S. from the defendants Meetun Mahtoo and another, 
as thikadars of the 4 anna share of tolah Tundispore, attached to 
mouza .Jiussoolpore Kumrawah, pergunnah Surresa, calculating 
their claims agreeably to the wasil-bakee accounts signed by the 
defendants. 

The two thikadar defendants, admitting the thika engagement, 
pleaded that only 6 rupees remained due from them. 

Khadim Hossein and three others, coming forward as 3rd parties, 
urged that half of the tolah in question was theirs and their copart- 
ners, the other half being the property of the heirs of Beera 
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Chow(Jry, and that the jdaintifFs having objected, at the time of 
measurement by the survey ameen, claiming by right of a hibeh- 
bil-ewuz,” or gift for a consideration, said to have been given by 
their (the 3rd parties) ancestors, tlie objections of the plaintiffs were 
overruled, and a decision passed in their (the 3rd parties) favor. 

To this the plaintiffs rejoined that half the tolah under litigation, 
was the mokururee property of Beera Chowdry, the other half 
having by a hibeh-bil-ewuz, ” or gift for a consideration, execut- 
ed by the ancestors of the 3rd parties, came into the possession of 
their (plaintiffs’) ancestors, and after the death of the latter, 4 annas 
fell to tliem (plaintiffs,) and 4 annas to Ooma Dyal, their cousin, 
their connection with the disputed tolah being established by a 
proceeding of the resumption department, under Regulation IL of 
1819, dated the 25th June 1840. They, further, urge that the mere 
circumstance of their (plaintiffs’) names not being found in the mea- 
surement khusreh, cannot be enough to deprive them of their just 
rights. 

In support too of the plaintiffs’ statement, a petition was presented 
by Ooma Dyal. 

The moonsiff dismissed this and the two other suits in which the 
appellants were plaintiffs, decreeing the five in which Khadim Hos- 
seiu and others (the 3rd parties in this suit) were plaintiff’s. He 
found tliat the names of the plaintiffs’ ancestefrs were not inserted 
in the measurement khusreh of the division made by the collector, 
while the possession and hereditary proprietary right of Kliadim 
Hossein and others was apparent from the decision of the moonsiff 
of Dulsing Serai, of the 31st August 1843, in the suit of Beera 
Chowdry versus Beechok Race, and from the copy of the chowky- 
darree register for 1844, and other papers, the moonsiff’ observing 
that the mere mention of the plaintiffs’ names with those of the 
defendants in the proceeding, under Regulation 11. of 1819, was not 
sufficient proof. Moreover, it appeared from the two proceedings 
of the foujdarry court of the 10th December 1849 and 17th May 
1850, that the plaintiffs having, with a view to their own taking 
possession, given a thika farm of the 4 anna share of the tolah to 
the Kewtah factory, the complaint of the latter was dismissed. 
Besides which, the survey roobukaree of the 28th April 1848, while 
it does not show the connection and possession of the plaintifl’s and 
Ooma Dyal, does establish both the possession and proprief^jiry right 
of Khadim Hossein and others. The moonsiff concluded by remark- 
ing that he did not record a proceeding under Section 10, Regulation 
XX VI. of 1814, because proofs had been filed before his receipt 
of Act XV. of 1850. 

Appealing from that decision, the plaintiff’s represent that the 
khusreh of 1207 F. S., took place agreeably to the petition of Beera 
Chowdry, and by order of the court, and cannot therefore prejudice 
them ( appellants) as shikmee” sharers ; that the moonsift’s decision 
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alluded to, had special reference to the land of mouza Kumrawali 
itself, and not to that of tlie tolali in dispute; that in the chowkey- 
claree register, it is the name of the sudder malgoozar which is 
always inserted ; and that in the resumption court, these very third 
parties were defendants jointly with their brother, Hunoornan Suhye, 
and without offering any opposition to their (appellants’) claim. 
Tliey, further, urge in reference to the order of the 25th of June 
1850, for releasing the property Avhich upheld both tlieir proprietary 
right and the mokururee, that that order applied to all who were 
defendants, and that in the collector’s putteedaree register for 1217 
¥ S., their father’s name is entered ; that so much of the proceeding 
of the foujdary court of the 10th December 1849, as set forth their 
(appellants’) having no connectiou with the property, was modified 
in appeal : and, lastly, that the order of the deputy collector of 
survey, which disallowed their hibeh-bil-ewuz” and other docu- 
ments, was reversed by the superintendent. 

Judgment. 

This, and the cases connected with it, were all decided by the 
moonsiff without his holding the proceedings enjoined by law for 
determining the issue or issues in the mode prescribed, notwith- 
standing of the prior promulgation both of the law itself, and 
the Circular Order of. the Sudder Court, No. 8 of 1850, by whicli 
the observance of the law on this point is particularly enjoined 
and enforced. 

J’he reason assigned by the moonsiff for not complying with the 
law, to the effect that proofs had been filed, is insufficient ; because 
the proceeding under Section 10, Regulation XXVI. of 1814, is not 
for the purpose of calling for proofs, but of determining the issues 
on whicli proofs should be required. 

Reversing the moonsiff’s decision in each, I remand the suits to 
him for re-trial, with the usual order for returning the institution 
foe. 


The 22nd January 1851. 

No. 410 of 1850. 

Regular Appeal from a decision of Moulvee Munneerooddeen Hossein, 
Moonsiff^ of Muhwa, dated 22nd July 1850. 

Bikrum Lall and two others, (Plaintiffs,) Appellants, 
versus 

Ram Dyal Mahtoo, Defendant, Khadim Hossein, and two others, 
third parties, (Respondents.) 

Suit to recover Company’s rupees 1-11-6, and something more, 
principal and interest of alleged arrears of rent of 2 beegahs, 17 
cottahs, 8 dhoors of land in cultivation, situate in tolah Tundispere, 
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attached to mouza Russoolpore Kumrawali, pergunnah Surresa, 
for 1256 F. S. 

Judgment. 

The decision recorded in the suit preceding^ equally applies to 
this case. The order of the moonsiff is reversed, and the suit re- 
manded to him for re-trial, with the usual order for returning the 
institution fee. 


The 22nd January 1851. 

No. 412 of 1850. 

Regular Appeal from a decision of Moulree Munneerooddeen Ilossein, 
Moonsiff of Muhway dated 2'lnd July 1850. 

Ooma Dyal and two others, (Plaintiffs,) Appellants, 
versus 

Dewun Mali too and one other, Defendants, and Khadim Hosseiii 
and two others, third parties, (Respondents.) 

Suit to recover Company’s rupees 15-12-9, and something more, 
principal and interest of alleged arrears of rent of 6 beegahs, 2 cot- 
tahs and 4 dhoors of land in cultivation, situate in tolah Tundispore, 
attached to mouza Russoolpore Kumrawah, pergunnah Surresa, 
for 1256 F. S. 

Judgment. 

The decision recorded in the suit No. 411, equally applies to this 
case. The order of the moonsiff is reversed, and the suit remanded 
to him for re-trial, with the usual order for returning the institution 
fee. 


The 22nd January 1851. 

No. 413 of 1850. • 

Regular Appeal from a decision of Moulvee Munneerooddeen Hosseiny 
Moonsiff of Muhwa, dated 22nd July 1850. 

Bikram Lall and two others. Appellants, (third parties,) 

versus 

Khadim Hossein and two others, (Plaintiffs,) and Goordyal Mahtoo, 
(Defendants,) Respondents. 

Suit to recover Company’s rupees 6-5-3, and something more, 
principal and interest of alleged arrears of rent of 4 beegahs, 
15 cottahs of land in cultivation, situate in tolah Tundispore, attach- 
ed to mouza Russoolpore Kumrawah, pergunnah Surresa, from 
1244 to 1256 F. S. 
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Judgment. 

The decision recorded in the suit No. 411, equally applies to this 
case. Tlie order of tlie inoonsift* is reversed, and the suit remanded 
to him for re-trial, with the usual order for returning the institution 
fee. 


The 22nd January 1851. 

No. 414 of 1850. 

Regular Appeal from a decision of Moulvee Munneerooddeen Hossein, 
Moonsiff of Mnhway dated 22nd July IS.‘)0. 

Bikrain Lall and two others. Appellants, (third parties,) 
versus 

Khadiin Hossein and two others, (Plaintiffs,) and Boodhoo Mahtoo 
and one other, (Defendants,) Respondents. 

Suit to recover Company’s rupees 1-5-6, and something more, 
principal and interest of alleged arrears of rent of 11 cottahs, 13 
dhoors of land in cultivation, situate in tolah Tundispore, attached 
to mouza Russoolporc Kumrawah, pergunnah Surresa, from 1250 
to 1256 F. S. 

Judgment. 

The decision recorded in the suit No. 411, equally applies to this 
case. The order of tlie moonsiff’ is reversed, and the suit remanded 
to him for re-trial, with the usual order for returning the insti- 
tution fee. 


The 22nd January 1851. 

No. 415 of 1850. 

Regular Appeal from a decision of Moulvee Munneerooddeen Hossein, 
Moo?isif of Muhwa, dated 22nd July 1850. 

Ooma Dyal and two others. Appellants, (third parties,) 
versus 

Khadim Hossein and two others, (Plaintiffs,) and Sheikh Shoojah, 
(Defendants,) Respondents. 

Suit to recover Company’s rupees 5-8-3, principal and interest 
of alleged arrears of rent of 3 beegahs, 14 cottahs of land in culti- 
vation, situate in tolah Tundispore, attached to mouza Russoolpore 
Kumrawah, pergunnah Surresa, from 1254 to 1256 F. S. 

Judgment, 

The decision recorded in the suit No. 411, equally applies to this 
case. The order of the moonsiff’ is reversed, and the suit remanded 
to him for re-trial, with the usual order for returning the insti- 
tution fee. 
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The 22nd January 1851. 

No. 41G of 1850. 

Regular Appeal from a decision of Mouhee Munneerooddeen Hossein, 
Moonsijf of Muhway dated 22nd July 1850. 

Oonia Dyal and two others. Appellants, (third parties,) 
vef'sus 

Khadim Hossein and two others, (Plaintiffs,) and Dewun Mahtoo and 
one other, (Defendants,) Respondents. 

Suit to recover Company’s rupees 6-6, and sometliing more, 
principal and interest of alleged arrears of rent of 6 beegalis, 18 
cottahs of land in cultivation, situate in tola Tiindispore, attached 
to inou/a Russoolpore Kumrawah, pergunnah Surresa, from 1254 
to 1256 F. S. 

Judgment. 

The decision recorded in the suit No. 411, equally applies to this 
case. The order of tlie moonsiff* is reversed, and the suit remanded 
to him for re-trial, with tlie usual order for returning the insti- 
tution fee. 


The 22nd January 1851. 

No. 417 of 1850. 

Regular Appeal from a decision of Mouhee Munneerooddeen Hossein^ 
Moonsijff of Muhway dated 22nd July 1850. 

Ooma Dyal and two others. Appellants, (third parties,) 

versus 

Khadim Hossein and two others, (Plaintiffs,) and Fukeera Khan, 
(Defendant,) Respondents. 

Suit to recover Company’s rupees 3-4-6, and something more, 
principal and interest of alleged arrears of rent of 1 becgah, 17 cot- 
tahs, 14 dhoors of land in cultivation, situate in tolah Tundispore, 
attached to mouza Russoolpore Kumrawah, from 1253 to 1256 

F. S. 

Judgment. 

The decision recorded in the suit No. 411, equally applies to this 
case. The order of the moonsiff' is reversed, and the suit remanded 
for rc-trial, with the usual order for returning the institution fee. 
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The 21)th January I8j1. 

No. 363 of 1850. 

Bcgular Appeal from a decision of Baboo Bishun Lall, Moonsiff oj 
Dulsing Serai, dated 6M July 1850. 

Seeta Pasban and three others, (Defendants,) Appellants, 

versus 

Hemnath Jha, (Plaintiff,) Respondent. 

This was a suit to recover on bond, dated the 9th Bysack 1250 
F. S., the sum of Company’s rupees 85-10, principal and interest of 
a loan alleged to have been made by the plaintiff to the defendant, 
Seeta Pasban, on the security of two others, of the defendants 
Jhuckree and Soma, witli separate deed for the latter. 

Two of the defendants, Seeta and Soma, altogether denied having 
cither borrowed the money or written the bond : an answer to the 
same effect being separately filed by Juggun and Jhoomuk, the 
heirs of Jhuckree, deceased. 

The suit was decreed by the moonsiff in favor of the plaintiff, in 
the first instance against the borrower of the money, the defendant 
Seeta, and on failure of payment by him, against his co-defendants 
as his securities ; the moonsiff finding the plaintiff’s claim established 
by the testimony of two of the witnesses named in tlie bond, and 
he observed that, altliough the alleged writer of the bond denied 
having written it, the handwriting of it was found to correspond 
w ith that in otlier papers wdiich that individual admitted to have 
been w-ritten by him. 

By the defendants it was pleaded, in a})peal, that the two witnesses 
on whose evidence the moonsiif based liis judgment, were creatures 
of the plaintiffs, and wlio could not read or write ; the alleged writer 
of tlie bond having denied that he w-rote it, and accordingly neither 
the bond for the money nor the security bond had been proved and 
identified. 

Judgment. 

The moonsiff’s failure to record the proceeding required by Sec- 
tion 10, Regulation XXVI. of 1814, obliges me to return the case to 
him for re-trial and decision according to law. I accordingly reverse 
his order, and remand the suit to him for that purpose, with the 
issue of the usual order for the refund of stampt duty. 
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Present: W. ST. QUINTIN, Esq., Additional Judge. 


The 2nd January 1851. 

No. 511 of 1848. 

appeal against a decree passed hy Moulvee Neamnt Ali Khan, late 
Principal Sudder Ameen of Tirhoot, on \Oth August 1848 . 

Karec Singh and Mahabul Singh, sons and heirs of Chemnarain 
Singh;, deceased, (Plaintitfs,) Appellants, 
versus 

Kunhyah Singh, son and heir of Parusnath and Iluruk Lall, first 
party. Sunt Lall Chowdhree, Kooshee Chund, Miinnoo Lall, 
Kalee Pershaud and Dhoul Singh, second party, (Defendants,) 
Respondents. 

This suit was instituted on the 9th April 1847, to recover the 
sum of rupees 1920, being the amount principal and interest due 
on a covenant, dated 9th Aughun 1 240 F. S. 

The plaint states that the defendants, Parusnath and Iluruk Lall, 
claimed a share in the jagheer mehal of Kadar Abad and Morad, 
which had been resumed and was then under settlement ; that they 
accepted 900 rupees from the hither of the plaintiff, upon an agree- 
ment that, if they were admitted to a lialf share settlement of the 
jagheer, they would transfer a one anna share to the plaintifl's, 
on their paying up a further sum of 900 rupees ; that the settlement 
was eventually made with another party, Parusnath and Huruk 
Lall being declared entitled only to malikana rights ; that it was 
further agreed tliat, in the event of the settlement not being made 
with Parusnath and Huruk Lall, they should not dispose of 
their interests in the villages of Jumalpore and Mahadeapore, without 
Hi*-:t repaying the 900 rupees to the plaintifis; that the advance has 
not been refunded, hence the present action. 

The first party of defendants, in reply, deny the validity of the 
covenant, and declare it to be an invention. 

The second party of defendants, in their reply, plead that the 
claim is false; that subsequent to the date of tlie alleged ikrarnamah, 
Parusnath and, after him, his heir, Kunhyah Singh, and Huruk Lall, 
liave sold their shares in Mahadeapore and Jumalpore to them, and 
they are now in possession accordingly ; that the suit is barred by 
the statute of limitations. 

The principal sudder ameen dismisses the suit, considering that 
the statute of limitations bars the action as it was not preferred 
within twelve years of the date of the ikrarnamah. 

In appeal, the plaintiffs urge that the action is not barred by the 
law of limitations, since the cause of action arose on the 29th March 
1841, the date on which it was finally decided by the revenue 

24 
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aiitliorities ; that Parusnath and Huruk Lall were not entitled to bo 
adjiiitted to tJic settlement. 

Tlie point to be disposed of in appeal is, whether or not the law of 
limitation bars tliis suit. 

Judgment. 

The 900 rupees advanced was not claimable before the 29th 
Marcli 1841, the date on which it was finally ruled not to admit 
Parusnath and Iluruk Lall to a settlement of this estate. The cause 
of this action could only have arisen on that date, and as tin's suit 
was instituted on the 9tli April 1847, the plaintiffs are entitled to a 
decision on the merits of their claim. I therefore reverse th(i 
decree of the lower court, and return the case for decision on the 
merits, and pass the usual order for a refund of the stamp value to 
the appellants. 


The 3rd January 1851. 

No 534 of 1848. 

Appeal afjainst a deerec pufised hj Moulvee Neainnt Ali, late Principal 
Sadder Anieen of Tirhooty on 2 l//< Jannarij 1848. 

Mohunt Toolsee Das, (Defendant,) Appellant in the suit of Goshein 
Toolsec Dass, (Plaintiff,) Respondent, 

‘ rersus 

Appellant, and Bcekhum Das and four others, disciples of Mohunt 
Luchmun Das, Defendants. 

Tins suit was instituted on 30th December 1847, for possession, 
and to become registered proprietor of a 2 anna share of mouza 
Pceprah, by right of purcliase. 

The plaint is, tliat Mohunt Lutchmee Das sold his share to the 
plaintiffs in a registered deed of sale, dated 26th Poos 1251 F. S. ; 
that the vendor was ousted of possession in an Act IV. case ; that liis 
right was established by a decree of court, dated 3()th June 1847 ; 
tliat the seller is now dead, and his disciples, the defendants, will not 
render up possession to the plaintiff, hence the present suit. Mohunt 
lieckhum Das, defendant, pleads, in reply that he is the disciple and 
heir of Mohunt Luchmun Das ; that the other defendants in the suit 
are not the disciples of the Mohunt, that when the Mohunt was in 
law-suit difficulties, two deeds of sale were drawn out, one for six 
annas of the estate to Jhotun Jah and others, and the other for two 
annas to the plaintiff ; that the sales were never completed ; that 
Jhotun Jah and others returned their deed, but the plaintiff has 
retained the deed of sale drawn out in his favor. 

The principal sudder ameen considers that the evidence of the 
writer of the deed of sale, and of the witnesses to it, fully prove that 
the transaction was Umd fidc^ the purchase money paid, and received. 
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and observes that a petition of* the vendor, acknowledging tlie sale, is 
filed as proof in the case. The claim is therefore decreed. 

The appellant urges, in appeal, that his right of succession to 
Mohunt Luchmun Das was established on the 7th July 1848 ; that 
Bcekhurn Das and others are not his heirs ; tliat the lower court 
ought to have nonsuited the plaintiff, and passed an order for a fresh 
action against the appellant singly. 

The points to be decided in appeal are the validity or otherwise 
of the deed of sale, and how far the pleas, on which his appeal is 
made, are connected with the real point at issue in the case. 

Judgment. 

The purchase of the respondent from Mohunt Luchmun Das, of 
this two anna share is sufficiently proved. The z’espondent was 
obliged to include amongst the defendants all the parties claiming 
right of succession to Mohunt Luchmun Das. No hereditary rights 
are at issue, nor are any determined in the present suit. The 
decree is therefore upheld, and appeal dismissed, without issue of 
notice to respondent. 

The 7th January 1851. 

Nos. 549 and 563 of 1849. 

Appeals against a decree passed by Moulvee Neamut AH Khan, late 
Principal Sudder Ameen ofTirhoot, on 17 th August 1848. 

Mohunt Naraingcer, (Defendant,) Appellant, Bhcekoo Lall, (Defen- 
dant,) Appellant, in the suit of Mr. Mitchell, (Plaintiff;) Respondent, 

versus 

Appellant, heir of Mohunt Survvungeer, and Ram Surun Singh, heir 
of Mahabul Singh, Jydeal Singh, and Jypergash Singh, ])roprie- 
tors, and Moonshee Deendyal Singh, farmer, (Defendants.) 

This suit was instituted on the 31st May 1847, to recover the 
sum of 624 rupees, 14 annas, being the amount principal and interest 
of balances of rents accruing between 1250 and 1253 F. S., aceordino' 
to an order for payment, dated 19th June 1842, granted by Mohunt 
Surwungeer and Mohabul Singh, on a seven anna out of an eight 
anna share in the village of Mahadeoputtee. 

The plaint is that Mohunt Surwungeer leased his 8 anna share 
in this estate to the defendant, Moonshee Deendyal Singh, under a 
pottah, dated 23rd March 1840; that the lease began in 1247 and 
ended in 1253 ; that whilst the lease was current, Surwungeer sold 
4 annas in the estate to the defendants, Mohabul Singh and others, 
and granted to them an order on the farmer, Deendyal, for payment 
of the rents for the four annas ; that Mohabul Singh, Jydeal Singh, 
and Jypergash Singh were the purchasers of 3 annas, and Bheekah 
Khan and Girdwaree Khan purchased 1 anna in this 4 anna share ; 
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that an order was granted on Deendyal Singh, the farmer, to pay rent 
accordingly to the purcliasers ; that, after this, Mohunt Surwungeer 
leased 4 annas, and Mohabul Singh and others, their 3 annas to 
the plaintiff from 1250 up to 1253 F. S., and gave him an order 
on Deendyal Singh, for payment of rent accordingly ; that in 1250 
F. S., the plaintiff paid 125 rupees of rent, and on demanding the 
rent from Deendyal, he declared that the rents had been paid to the 
proprietors. 

Moluint Naraingeer, in reply, pleads that the plaintiff never had 
a lease and was never in possession, nor did he ever pay any rents 
for 1250 Fusly; that the fact is that Mohunt Surwungeer, the 
gooroo of the defendant, was in the absence of the defendant drawn 
into these sales ; that on the defendant’s return from pilgrimage, he 
urged his objections before the collector ; that defendant’s possession 
and that of his farmer was confirmed to them under Act IV ; that 
Bheekah Khan and Girdwaree Khan have withdrawn their claims 
as the purchasers of one anna ; that no purchase money was paid. 

The defendants. Ram Surun Singh, heir of Mohabul Singh, and 
the other joint purchasers of the 3 anna share, reply that they are 
not liable to the plaintiff; that the plaintiff* has paid 125 rupees of 
rent to them and Mohunt Surwungeer. 

Phekoo Lall, the heir of Deendyal Singh, defendant, in reply, 
pleads that he held ei^ht annas of the estate in farm, and has paid 
rents accordingly to the proprietors, Mohunt Surwungeer; that 
the alleged order for payment pleaded by the plaintiff is a mistake. 

The principal sudder arneen considers the deed of sale from 
Mohunt Surwungeer to Mohabul Singh, and the lease from them 
to the plaintiff, to be proved in evidence, and passes a decree in favor 
of the plaintiff, against all the defendants. 

Against this decree, two appeals arc instituted. 

Mohunt Naraingeer, defendant, appeals on the pleas similar to 
those urged in his first reply to the claim. 

Phekoo Lall, the heir of Deendyal, defendant, appeals on the pleas 
that he has paid his rents according to his pottah to Mohunt 
Surwungeer, and this is admitted by Mohunt Naraingeer, and 
the claim of the plaintiff against him ought consequently to have 
been dismissed ; that besides this he has been made to pay the rents 
twice over, and been made responsible for mesne profits and usufruct 
accruing on the zerat lands. 

Judgment. 

These cases are component parts of the two following appeal 
cases, Nos. 551 and 562. The same observations apply here, and 
the same decretal order is accordingly passed. 
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Thk 7th January 1851. 

No. 550 of 1848. 

Appeal against a decree passed hy Moulvee Neamut Alii Khan, late 
Principal Sadder Ameen ofTirhoot, on 2\st August 1848. 

Musst. Mukhun Kooer, daughter of Lalla Sliowaram, deceased, 
(Plaintiff,) Appellant, 
versus 

Musst. Buddama Kooer, wife of Gunput Rai, deceased, and 
Musst. Genda Kooer, mother and guardian of Nughoonee 
Lall, minor son of Junglee Lall, deceased, (Defendants,) Res- 
pondents. 

This suit was instituted on the 2nd June 1847, for possession 
and mesne profits, and a definition of jumma and lands in a third 
share in 144- annas proprietary rights and 16 annas inokurureo 
acquired, 1 gundah out of 3 gundahs, and one-third out of 2 cowrees 
purchased, one-third out of 1 cowree according to a decree for pre- 
emption in 1 anna, 9 pic, in the village of Ugrail Khoord, also in 
homes at Patna, and for a mutation of names by cancelling a hibbeh- 
narna, dated 27th Ramzan Mobaruk 1255 Higiree. Suit valued at 
159, 14 annas 3 pie. 

The plaint is that Lalla Shewaram, the father of the plaintiff, 
purchased a 14^ anna sliare in this estate, in the names of liis sons, 
Gunput Rai and Bhyronath ; that he occupied during his lifetime, 
and on his death the two sons succeeded ; that the sons died and 
Musst. Suromun Kooer, the wife of Bhyronath, also died, leaving 
only Buddama Kooer, wife of Gunput Rai, survivor; that the plain- 
tiff' is one of three daughters of Shewaram and has issue; tliat as 
the sons died without issue, according to tlie shasters, the three 
daughters inherit equal shares in the estate ; that the defendant, 
Junglee Lall, son of Musst. Muhtab Kooer, one of the sisters of 
plaintiff', on an alleged deed of gift executed in his favor by Gunput 
Rai and Musst. Suromun Kooer, instituted a suit for right of pre- 
emption in 4 gundah of a 1 anna, 9 pie share, in the estate, wdiich 
ended in his obtaining a decree on a razeenamah for 1 cowree; 
that Musst. Suromun died whilst this suit was pending; that the 
son of the plaintiff’ petitioned as a third party in the suit ; that 
Junglee Lall obtained a dakhil-kharij on this decree, and fraudu- 
lently got possession of the whole of the effects of Shewaram ; that 
the son of the plaintiff petitioned for dakhil-kharij in a third share, 
prior to the decree for pre-emption ; that, subsequently, Junglee 
Lall has purchased these other shares of the village, witli the 
paternal coin, in the name of his son, Rugbunse Suhye, a minor, and 
in collusion with Buddama Kooer. 

The defendant Buddama Kooer, the wife of Gunput Rai defen- 
dant, in reply, pleads that neither the plaintiff* nor her sisters have 
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any hereditary title to tlie estate now claimed ; that the estate was 
not acquired by Shewaram but by Gunput Rai ; that Gunput Rai, 
in his lifetime, adopted Junglee Lall ; that 7 annas, 2 gundahs, 
2 cowree, out of the 14^ annas milkeut, and 8 annas, out of the 
16 annas, mokururee, was made over to Junglee Lall, under a deed 
of hibeh-bil-ewuz for 4125 rupees; that the deed is sealed by the 
cazee and duly registered ; that Junglee Lall occupied the estate 
under this deed ; that even if Junglee Lall was not the adopted son 
of Gunput Rai, the estate would come to Buddama Kooer ; and in 
no way can the plaintiff' s right be established. 

Junglee Lall, defendant, urges the same pleas in his reply to the 
claim. 

The principal sudder amcen dismisses the claim for several rea- 
sons. First, because the plaintiff produces only oral and no docu- 
mentary evidence to support her claim ; that the evidence of two 
witnesses is not taken because they are represented by the plaintiff' 
to have gone over to the defendants’ side ; that out of tlie seven wit- 
nesses who have deposed, two confirm the objections of the defend- 
ants ; that the plaintiff* has summoned thirty-seven witnesses, but 
no amount of oral evidence will be sufficient to nullify the hibeh-bil- 
ewuz. Secondly, this deed of hibeh is clearly established by the 
evidence of the defendants’ witnesses. Tliirdly, that copies of pro- 
ceeding by the revepue authorities show that Gunput Rai and 
Junglee Lall were the co-proprietors in tliis estate, and that the 
plaintiff never carried her objections before these authorities. 
Fourthly, three decrees of court prove the possession of Junglee 
Lall. Fifthly, that a copy of a petition presented to the collector 
shows that Ram Lochun Singh, the son of the third daughter of 
Shewaram, denied a right of inheritance to Shewaram, and also 
admitted the adoption of Junglee Lall, by Gunput Rai. 

The plaintiff, in appeal, urges that her right of inheritance could 
only be proved by the genealogical tree of the family, and oral evi- 
dence; that the alleged adoption and hibeb-bil-cwuz arc inven- 
tions ; that this point has not been enquired into ; that the estate 
claimed is proved to have descended to Shewaram ; that as the sons 
of Shewaram died without heirs, the sisters inherit according to 
Hindoo law, and that Junglee Lall has only a right to a tliird 
share. 

The point to be decided, in appeal, is whether or no the appellant 
has any claim on the estate of Shewaram, her deceased father. 

Judgment. 

The claim of the appellant hinges on two points which have been 
passed over without observation in the lower court. The first point 
for determination is whether or no this estate was acquired by 
Shewaram, and, secondly, whether, according to Hindoo law, the 
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f laughter inherits on the demise of her brother, without issue. The 
respondents’ possession is not denied. The appellant claims to be a 
co-sharer in the estate of her ancestor Shewaram. 1 therefore reverse 
this decree, and direct a re-trial, de novo, and pass the usual order 
for a refund of stamp value to the appellant. 

The 7th January 1851. 

Nos. 551 and 562 of 1848. 

Appeal against a decree passed hg Mouhee Neamut Ali Khan, late 
Principal Sadder Ameen ofTirhoot, on \7th August 1848. 

Naraingcer, (Defendant,) Appellant, Phekoo Lai, heir of Deendyal 
Singh, (Defendant,) Appellant in the suit of Rainsurun Singh, 
heir of Muhabil Singh, deceased, and Jyedzal Singh and Jye 
Perk as Singh, (Plaintiffs,) Respondents, 

versus 

Appellant third party, Bheekoo Lall, heir of Moonshec Deendyal 
Singli, farmer, second party, Mr. flardinge, third party, and Mr. 
J. D. Mitchell, fourth party. Defendants. 

This suit was instituted on the 20th September 1847, for posses- 
sion in 3 annas of the village of Mahadcoputtee, and to recover 
531 rupees, 13 annas, the amount, principal and interest, of income 
accruing between 1250 and 1253 F. S., according to the terms of 
a lease given to Deendyal Singh, and 257 rupees mesne profits for 
1254 F. S., and 551-6-8, the value of the produce of 17 beegahs, 2 
blswas of khoodkasht lands, from 1251 up to 1254 F. S., and to set 
aside a decision under Act IV. dated 27th August 1847, and to 
cancel lease to Mr. Hardinge. Suit valued at rupees 1595-10-8 pie. 

The plaint sets forth that Mohunt Surwungeer, the ancestor of 
the defendant Naraingeer, sold to the plaintiff 3 annas out of his 
eight anna share in this village, and one anna to Bheekah Khan and 
Girdharec Khan, under one and the same deed of sale, dated 6th 
Jyte 1248 F. S. Tlie deed was duly registered, and a mutation of 
proprietary names had upon it ; that after registry, Bheekah Khan 
and Girdharee cancelled their purchase of one anna ; that as this 
cicht anna share was let in farm to the defendant, Moonshee 
Deendyal, the seller granted the plaintiffs an order on him for pay- 
ment, ratably, of the rents due on their 3 anna share ; that the 
khoodkasht lands were not included in the farm, and possession 
was rendered to the plaintiffs in 17 beegahs, 12 biswas, 1 dhoor as 
their ratable share in the zerat lands of the village ; that this 
possession continued up to 1250 F. S., and the rents duly realized 
up to 1249 F. S., that before the lease to Deendyal had expired, the 
3 anna share of the plaintiffs, with a 4 anna share of Molaunt 
Surwungeer, were re-leased to Mr. Mitchell, from 1250 up to 
1256 F. S., under a pottah, dated 19th June 1842; that an order 
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was given to Mr. Mitchell to receive the rents from Deendyal 
Singh ; tliat in 1251 F. S., the defendant dispossessed the plaintiffs 
of their khoodkasht lands; that on the expiry of the lease to 
Deendyal at tlie end of 1253, the plaintiffs came into personal occu- 
pation ; that Surwungeer tlien gave a lease of the 8 annas to Mr. 
Ilardinge, and in a dispute for possession, under Act IV, the plain- 
tiffs were ousted ; hence the present action. 

The defendant Naraingeer, in reply, pleads that the plaintiffs 
ought to be nonsuited as their claim is on several counts; that the 
alleged deed of sale is of no use as the purchase money was never 
paid ; that Mohunt Surwungeer is out of his mind and his affairs 
conducted hy the defendant ; that the plaintiffs took advantage of 
defendants’ absence to draw Surwungeer into this transaction ; 
that the alleged purchasers of one anna have retracted ; that the 
plaintiffs have never been put in possession ; and that on the expiry 
of the lease to Deendyal Singh, the whole village was leased to the 
factory of Pahapoor, on the part of Mohunt Surwungeer. 

Phekoo Lall, heir to the defendant Deendyal Singli,in I'cply, pleads 
that he held this farm and paid the rents to the proprietors, and the 
plaintiffs have no claim against him. 

Mr. Holloway, in the ])lace of Mr. Ilardinge, defendant, pleads 
that the whole of the village was leased to him by Surwungeer 
and the other projnxtors from 1254 to 1262. 

Mr; Mitchell, defendant, replies in confirmation of the plaintiff’s 
statement. 

The principal sudder ameen considers that the sanity of the seller 
and the sale to the plaintiffs is proved, both by the oral and docu- 
mentary evidence produced for the prosecution, and that the cancel- 
ment of the sale of one anna to Bheeka Khan, &c., does not in any 
way vitiate tlie claim of the plaintiffs. A decree is therefore passed 
against the three first parties of defendants. The 4th party being 
exempted from liability, 531-13-6 is decreed as intiffa from 1250 
up to 1253 F. S., and 257-10 as mesne profits for 1254, and 551-6-1 
as the value of produce of the zerat lands and the plaintiff’s court 
expenses ; and the plaintiffs are made liable for the court expenses 
of the defendant Mr. Mitchell. 

Against this decree two appeals are preferred. First, by the 
defendant, Naraingeer, on the pleas set forth in his first reply to the 
claim. Secondly, by Phekoo Lall, the heir of Deendyal Singh, the 
first fanner, who pleads that he has paid his rents to Naraingeer, 
which is admitted by him; that the court holds him responsible for 
three times as much as he can, under any circumstances, be liable 
for ; that he is made to pay the rents to Mr. Mitchell, (cases 549 
and 563) to the plaintiff, and to Naraingeer ; that he is also made 
responsible for mesne profits for 1254, and also for a share in the 
usufruct of the zerat lands. 
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Tlie points to be decided in appeal is^ whether this decree can be 
upheld against the appellants. 

Judgment. 

The principal sudder amcen passes a decree, ijmael, against the 
three first parties of the defendants : that is, he holds Deendyal Singh, 
appellant, tlie party wlio held the farm from 1247 up to 1253, 
responsible for a share in the mesne profits claimed for 1254 F. S., 
as well as for a share in tlie usufruct claimed in the zerat lands, 
which lands the plaintiffs admit were never in the occupation of 
Deendyal Singh. Deendyal Singh is also made to pay the rents 
twice over; once to the respondents in the present suit then to the 
respondent, Mr. Mitchell, in suits Nos. 549 and 563. This too in the 
face of an admission on the part of Naraingeer that he had received 
the rents from his fanner, Deendyal Singh. 

The errors above pointed out must be corrected in the lower 
court. I therefore reverse this decree, and return the case for 
reconsideration, and pass the usual order for refund of stamp value 
to the appellants. 


The 8th January 1851. 

No. 477 of 1848. , 

Appeal (iffnlnst a decree pussed by Syud Mahomed Mohamid Khan^ lale 
second Principal Sudder Ameen of Tirhooty on \bth July 1848 . 

Lokermun Opadhya and three others, (Defendants,) A[)pcllants, 

versus 

Byjnath Singh, heir of Sheoram Singh and seven others, (Plaintiffs,) 

Respondents. 

Tins suit was instituted on the 25th January 1834, to estal)Iish 
a right in, and to obtain possession of 501 beegahs of Dearah lands, 
appertaining to mouza Bungrah. Suit valued at rupees 1503. 

The plaint sets forth that the village of Bungrah, the property of 
the plaintiff's, is situated on the bank of the river Gunduck; that in 
1220 Fusly the ancestors of the defendants pursued the ancestors 
of the plaintiff's for 30 beegahs of the alluvial lands of Bungrah, on 
the plea that they appertained to the defendants’ village of Madlio- 
])oor; that whilst this suit was pending, the river Gunduck pointing 
from the north of the Byah Nuddec, came into the heart of Bungrah, 
and carried of the 30 beegahs in dispute, together with a large poi*- 
tion of the other lands of Bungrah ; that Roush un Lall, amcen, 
was appointed to make a local inquiry, when the defendants pointed 
out 30 beegahs of alluvial lantl on the south of the Byah as the 
lands claimed by them, as lielonging to Madhopoor, and the plaintiff s 
pointed out the boundary of Bungrah to the north of the Byah ; that 
the suit for 30 bc'egahs was dismissed, and a recognizance taken from 

•2 A 
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tlie plaintiffs not to interfere with any lands situated to the north of 
the Byah ; that in this way the plaintiffs were dispossessed of their 
lands to the north of the Byah; that, in 1224 Fusly, the Gunduck 
returned to its former bed, and all the old lands of Bungrah were 
restored to tlie plaintiffs, and they occupied tliem in peace up to 
1229 Fusly; that when the autumnal harvest of that year was ripe, 
the defendants interfered and attempted to take possession of the 
lands of the plaintiffs ; that this gave rise to a dispute before the 
criminal courts, which, after a long course of law, ended in the com- 
missioner directing the collector on the 2nd April 1830 to attach 
the land in dispute, and the parties \Nere referred to the civil courts 
to settle their dispute; that the boundary of the Dearah, so attached, 
is from the mouth of the Byah away to the north-west corner of 
the boundary of Esanchupra, and from that point due west to the 
Giniduck. 

Tlie defendants, in repl}'', plead that it is distinctly stated in the 
decision, under Kegulation XLIX. of 1793, that the Gunduck liad 
Ibrmerly flowed straight north and south, and that it then had 
diverged from this course, and that all land situated between 
Bungrah to the west and the eastern bank of the river, ^vas the 
2 )ropc*rty of tlie proprietors of Bungrah, and that the lands situated 
opjiosite Madhopore belonged to the proprietors of Madhopore ; that 
as the 30 beegahs, thbn disjmted for, were carried away by the 
river ; no decree could have been passed for them, therefore the 
dismissal of that suit is not evidence in the present one ; that the 
river is constantly changing its bed, and that, by usage, alluvial accre- 
tions belong to the proprietors of the estates in which they form. 

On the 27th February 1837, Syud Abdool Wahid Khan, the then 
principal sudder ameen, passed a decree dismissing the claim : his 
opinion being tliat, in claims for alluvial land, the point to be looked 
to is on what estate they form ; that the 2 )lain tiffs have filed a map 
drawn by Koushun Lall, ameen, which shows that this Dearah lias 
accreted to Madhofiore, and not to Bungrah, and the map also shows 
the boundary of Bungrah to be a road running cast and west from 
Esanchupra to the river: tlie jilaintifts cannot therefore claim 
lands situated to the north of this road; that Mr. Prinsej), the magis- 
trate, marked out the correct boundary, and his orders were reversed 
by the Nizarnut, simply because he had no power to define and fix 
a boundary. This decree was mdield in appeal before Mr. Oldfield, 
the judge, on the 1st September 1838, on the ground that after 
hearing the representation made by an aumeen appointed by his 
court to conduct a local inquiry, and inspecting the map furnished 
by this officer, and considering these and tlie reasons of the principal 
sadder ameen to be in sujiport of the boundary laid down by Mr. 
Prinsep. Mr. Oldfield also decided that as this boundary will dis- 
possess the plaintiffs of certain lands, the defendants are not to have 
possession without a regular suit. 
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On tlic 4tli May 1839, the Sudcler reversed both these decrees, and 
remanded the case for re-investigation, being of opinion that the 
case ought not to be disposed of merely on the map drawn by Mr. 
Prinsep; that if the court is not satisfied with the evidences of the 
witnesses of tliese parties, it can call for further evidence or measure 
tlie two estates ; and tliat it is altogether beyond the record to fix a 
boundary which will dispossess the plaintiff of lands actually in his 
possession. 

On the 20th July 1843, Syud Ashruff* Ilossein, the late second 
principal sadder ameen, passed a decree in favor of the plaintiffs, after 
personally inspecting the lands in dispute, and sketching a map of 
the localities. This officer has recorded that the plaintiffs formerly 
stated the northern boundary of their village of Bungrah to be the 
road running east and west to the river from mouza Basdeopoor. 
They now state that the northern boundary extends up to the 
mouth of the Byah nuddee, and the northern corner of Gunnesh 
Dutt Missir’s birt lands situated to the south of the Byah, and 
claim the whole of the Dearah to the south of this boundary ; 
that tlio defendants formerly declared the southern boundary 
of Madhopore to be up to the sacred tree Jyram Barhum. They 
now state it to bo up to the road running east and west to 
the river between the villages of Drosur Esanchupra, the 
property of Ahmud All Klian, and Bungrah f and they claiju all the 
lands to the north of tin’s road, that the lands attached by the 
collector are not correctly pointed out by either party, neither do they 
agree as to the locality of Gunnesh Dutt’s birt lands ; that as the 
river is annually changing its course, a measurement of these two 
estates will not assist in adjudging the case, and for the same reason 
llie several maps must be discrepant; that he failed after making 
c\ ery endeavour to obtain disinterested oral evidence on the s])ot. 
He then gives four reasons for considering that the Dearah now 
claimed belongs to the plaintiffs. 

First — That the dispute for 30 bcegahs, was disposed of as far 
back as the 27th December 1816, when the claim of the defendants 
ancestor was dismissed, and this decision has not been reversed ; and 
as that land was attached under Regulation XV^., and is still under 
attachment, it follows, therefore, that that land and the Dearah lands 
to the south belong to the plaintiff; that the evidence of the attach- 
ing ameen and copies of proceedings of the criminal court of the 
2ud May 1822 and 17th September 1828, prove that the Dearah 
attached was from the mouth of the Byah Nuddee up to the north 
west corner of Deosur ; that the maps of Roushun Lall, ameen, and 
Ahmud Khan, and his own, all show that the lands attached are 
situated to the south of the north west corner of Gunnesh Dutt’s 
birt lands. 

S€co7i(l — That plaintiff’s witnesses depose more clearly than tliose 
of tlie defendants. 
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Thlnl — Meur Himinut Alii, an old authority of Deosur Esaii- 
cliupra, deposes to a boundary at variance with tlie statements both 
of the plaintiffs and defendants; yet^ in his opinion, his deposition 
goes for to vitiate the statement on this point made by the defend- 
ants, because he declared the boundary to be much further to the 
north of the road pointed out as the boundary by the defendants. 

Fourth — The evidence of Munrajgeer, who has fanned the lands 
of Gunnesh Dutt Missir, although he resides in Bungrah, yet as ho 
is a respectable person, his word may be depended upon, and his 
deposition supports the claim of the plaintiffs ; and although the 
defendants declare that Gunnesh Dutt Missir, and Deenmun Missir, 
occupied separate and distinct birts, yet the evidence of Asali Ram, 
the agent of the defendants on the 17th April 1822, show^s that 
they are one and the same, and occupants of the same birt lands. 
This decree was reversed on the' 27th November 184G, in appeal 
before the tlien additional judge, whose reasons for remanding the 
case for a review of judgment, will be found at page 135 of the 
Zillah Court’s printed decrees for November 1846. 

On the 15th July 1848, the decree now appealed against, w’as 
passed by a third, second, principal suddor ameen, who takes the 
same view of the case as his predecessor, Syud Ashruft* Ilosscin, 
and, coinciding wdtli him in his reasoning in the case, passes a decree 
in favor of the plaintiff’s claim. 

Against this decree, the defendants appeal on their original pleas. 

The point to be decided, in appeal, is to which of these parties this 
disputed Dearah belongs. 

Judgment. 

The pleaders of both parties in this suit admit the correctness 
of the map drawn on the spot by Syud Ashruft’ Ilossein. This 
map is further explained by the other maps filed in the case, more 
especially by the map sketched by Ahmud Khan, the naib nazir 
of the judge’s court, in 1838. These several maps show clearly 
that the Dearah, now claimed, has not accreted opposite to the estate 
of the respondents, (Bungrah) nor to Madhopore, the estate of the 
appellants. The usage of the country as regards the possession in 
alluvial lands does not, therefore, apply in this dispute. The parties 
to wdiom the Dearah would belong by usage, are not claimants for it. 
It therefore remains to be considered, which of these two contending 
parties make out the best claim to the Dearah. The intention of 
the decision in the suit, under Regulation XLIX. of 1793, dated as 
far back as the 27th December 1816, 1 hold to be that all alluvial 
lands forming to the southward of nuddee Byah (which at that time 
liad united with the Gunduck, and subsequently took its own distinct 
course) should belong to the then defendants, the respondents in the 
present suit, and proprietors of Bungrah; and that all alluvial lands 
forming on the north of the Byah, should belong to the plaintifts. 
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the appellants in the present suit, tlie proprietors of Madhoporc, 
tliat is, that the stream of the Byah shoukl be the boundary between 
the Dearahs of Bungrah and Madhopore. In that suit, the Madho- 
pore proprietors were worsted in their claim to the lands situated 
to the south of the Byah, though an option w’as certainly left them 
to sue for the land then in dispute on the recession of the rivers. 
The waters subsided, according to the admission of the appellants, 
in 1224 Fusly, and these alluvial lands reformed, yet they did not 
sue for Dearah lands to the south of the Byah, till the 30tli April 
1842 or 1249 Fusly. This fact supports the claim of the respond- 
ents to all the Dearah formed to the south of the Byah. 

The oral evidence produced by both parties is not much to be 
trusted, but, if admitted at all to weigh in deciding this dispute, it 
certainly preponderates in favor of the respondents, especially the 
depositions of Munrajgeer, Asah Ram and Himmut Alii. 

The documentary evidence, supported as it is on this point by the 
oral evidence, shows that the alluvial lands attached under the 
orders of the criminal authorities, are situated to the south of the 
Byah ; that the boundary of the laud so attached, runs from the 
mouth of the Byah along the south bank up to the north-west 
corner of the lands identified as the birt lands of Gunnesh Dutt 
and his son Deenmun Missir, along the western boundary of the 
birt up to the south-west corner, where it meets the north-west 
corner of Deosur Esanchupra, and in a line duo west from that 
point up to the eastern bank of' the Gunduck, and to this land, 
I consider claim of the respondents to be established. I therefore 
uphold this decree, and dismiss the appeal, without issuing notice on 
the respondents, whose appearance in this aj)peal has been voluntary. 

The Stii January 1851. 

No. 478 of 1848. 

Lokermun Opudhya and others, (Plaintiffs,) Appellants, 
versf/s 

Byjnath Singh and others, (Defendants,) Respondents. 

This suit was instituted on the 25th April 1842, for possession of 
505 beegahs of Dearah lands, appertaining to the village of Madho- 
pore. 

The particulars of this case will be found at page 138 of 
the Zillah decrees of Tirhoot, for November 1846. 

This case is a cross suit to the preceding one, No. 477. Hero the 
defendants of the former case sue for possession in alluvial lands, 
which they allege to have been attached by an aineen to the 
southward of the Dearahs decreed in the former suit. 

The second principal sudder ameen dismissed this claim, on the 
grounds that these lands had been declared in the former suit to 
belong to the defendants. 
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Jl^^GMENT. 

TJie decree of tlic lower court is upheld in this case, since it has 
l)een ruled in the former suit, that all Dearah lands formed on the 
south of the Byah, belong to the proprietors of Bungra, the respon- 
dents. This appeal is therefore dismissed. 


The 9th January 1851. 

No. 552 of 1848. 

Appeal against a decree passed by Mouhee Neamiit Alt Khan, late 
Principal Sudder Ameen ofTirhoot, on \0th August 1848. 

Musst. Roopdeh, (Plaintiff,) Appellant, 
versus 

Jynath Jha, and Musst. Thakoorain, wife of Cliotkec Jlia, 

(sellers,) and Bridjlal Singh, (purchaser,) (Defendants,) Res- 
pondents. 

This suit was instituted on the 5th October 1847, to establish a 
right of pre-emption for 2 annas in mouza Russoolpore. Suit valued 
at GO rupees, 6 annas, ^ pie, three times the rent roll. 

The plaint is that 8 annas in this estate was acquired by 
Dyanath Jha, the husband of the plaintiff, wdio died, leaving the 
plaintiff, his second wife, and his first wife and her two sons, Jynath 
Jha and Chotkee Jha, (defendants.) That by a decree of court the 
plaintiff and the above defendants obtained equal shares in the 
(‘State of Dyanath Jha; that these defendants made a bye mecadee 
sale of 2 annas, in their share to the defendants, Bridjlal Singh; 
that this sale was made absolute, and the purchaser sued for 
possession; that the plaintiff was a petitioner in the suit ; that on this, 
4th October 1847, Bunscedhur, a pleader, sent written notice to 
plaintiff that Bridjlal Singh had obtained a decree ; that immedi- 
ately on this the plaintiff made a claim of pre-emption according 
to law. 

The defendants, the vendors, in their reply, plead that the sale 
is still disputed, and till tliis is settled, a claim for pre-emption 
cannot be sustained. 

The defendant, the vendee, in his reply, plead that this claim for 
pre-emption ought to have been preferred within a reasonable time 
of the date of the deed of sale ; that this action is brought three 
years and six months after that date ; that tliis suit is instituted 
three months and fourteen days after the sale was made absolute ; 
that the requirements of the law of pre-emption were never per- 
formed by the plaintiff. 

The principal sudder ameen is of opinion that as tliis suit was 
not instituted for several months and days after the sale was 
made absolute, it cannot be sustained ; that a precedent of the Sudder, 
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dated 25th January 1847, supports this view of tlio case; and the 
deed of sale has been declared valid in an appeal case just disposed 
of this suit must be dismissed. ^ 

In appeal, the plaintiff urges that the claim for pre-emption is 
valid, as it was made immediately the purchaser’s right of posses- 
sion was known to her. 

The point to be decided in appeal, is at what period it was 
necessary for tlie appellant to claim this right of pre-emption. 

0 Judgment. 

The precedent quoted by the lower court is exactly in point, 
and will be found at page 23 of the Decisions of the Sudder 
Dewanny Adawlut for January 1847. It is there ruled that, in a 
case of this nature, a claim for pre-emption must be made imme- 
diately on the sale becoming absolute. This sale was made abso- 
lute on the 2ncl June 1847, and the appellant did not assert 
her right till the 4th October following. The delay of four months 
and three days is fatal to the claim of the appellant. I there- 
fore confirm this decree, and dismiss the appeal, without serving 
notice on tlie respondents. 

The 14th January 1851. 

No. 593 of 1848. 

Jppeal against a decree passed hy Mouhee Mahomed Mahomid Khan^ late 
second Principal Sudder Ameen, on \ ^th August 1848. 

Ramdhyan Singh and Ilurdhyan Singh, themselves, and as guardians 
of two brothers, minors, (Plaintifls,) Appellants, 
versus 

Seeta Ram and four others, (Defendants,) Respondents. 

Tins suit was instituted on 28th September 1847, for possession 
in 10 bcegahs 10 biswas out of 21 beegahs of fukeerana lands in 
the village of Mirzapore alias BekanjKjrra, and to recover the sum 
of 312-7-5-8, being the estimated value of mesne profits accruing 
from 1250 up to 1254 Fusly. Suit valued at rupees 1219, 10 annas, 
7 pie, 16 krants. 

The plaint sets forth that this village was the ancestral property 
of the plaintiffs; that their ancestor had granted 21 beegahs of land 
to Goshaiii Futteh Juttee ; that in 1230 Fusly, the heirs of the Go- 
shain sold the holding to the ancestor of the plaintiffs who occupied 
the lands up to 1249 Fusly, but in the month of Phalgoon of that year, 
the grandfather of the plaintifls sold to the defendants a four anna 
share out of their eight annas in the village ; that the grandfather 
died ; and the defendants during the minority of the plaintiffs, oust- 
ed them of half those fukeerana lands ; that their lands are sepa- 
rate and distinct from the other lands of the estate; and that all the 
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Jiislienpreet lands of tlic estate were exempted in the sale of the 
four anna sharer 

^ The defendants, in reply, plead that as the date of deed, under 
which this alleged grant was made, is not stated in the plaint, the 
suit is barred by Regulation IV. of 1793 ; that a nonsuit ought to be 
decreed, because the suit is not valued at the price of the 21 bee- 
gabs ; that this alleged rent-free holding was never registered ; that 
this eight annas share has been let in farm ; and that no mention of 
these lands appeared in the farmer’s jummabundee, nor are thg)^ 
mentioned in the papers of the professional survey. ^ 

The principal sudder ameen is of opinion that if the defendants 
had ousted the plaintiffs, the act would have been brought under 
the cognizance of the criminal authorities; that neither the date of 
the grant nor the name of the grantor are specified in the plaint ; 
that the deed of sale produced by the plaintiffs is not registered ; 
and that out of the four witnesses to the deed two are dead. Of the 
two surviving witnesses who depose in the case, one declares that 
the signature of the vendor was made by a person unknown to him, 
and the other deposes that the deed was drawn up by a mohurir 
of the cazee, which is contrary to custom, and signed by the vendor ; 
that the signatures of Rymdyal Pandey, and of the vendor, to the 
deed, is in one and the same handwriting; and that if this holding had 
been bond Jide, it would certainly have been recorded in the papers 
of the survey. A decree is therefore passed dismissing the claim. 

In appeal, the plaintiffs plead that this grant was registered ; and 
that the deed of sale was drawn out according to former custom. 

The points to be decided in appeal, are the validity or otherwise 
of the appellants’ purchase of these 21 beegahs of fukcerana lands, 
and the existence of the holding in cpiestion. 

Judgment. 

I agree with the 2nd principal sudder ameen in opinion, that the ap- 
pellants have failed to prove their purchase of these lands. In addition 
to the several reasons given by the lower court, the non-specification 
of this tenure in the deed of sale of four annas of the estate to the 
respondents, is another very strong circumstance against tlic ap- 
pellants. The purchase not being proved, there is no occasion to 
inquire into the point of the existence of this holding separate from 
the other land of the estate. I therefore confirm this decree, and 
dismiss the appeal, without issuing notice to the respondents. 
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The 15th January 1851. 

No. 634 of 1848. 

Appeal against a decree passed by Moulvee Neamut Ali Khan, late 
Principal Sudder Ameen, on ^th September 1848. 

Jugmohuii Rai and Bridjmolmn Rai, sons of Supun Rai, deceased, 

(Defendants,) Appellants in the suit of Syed Aga Meer, 

(Plaintiff,) Respondent, 

versus 

* Bpstee Ram, vendor, and the Appellant, vendees, (Defendants.) 

Tins suit was instituted on 25th January 1843, for possession 
and mutation of registry, for 16 dams in a three anna, 4 dam share 
in the village of Eiisifpoor, and to set aside a deed of sale, dated 5th 
January 1843. Suit valued at 1995 rupees, the amount of the pur- 
chase money. 

The plaint sets forth that this is an undivided estate belonging, 
15 annas 4 dam to the plaintiff, and the remaining 16 dams to the 
vendor defendant ; that this defendant sold his share to Supun Rai 
defendant, for 800 rupees, and 1995 rupees was stated in the deed 
as the amount of the purchase money ; that this was done without 
the knowledge of the plaintiff’; that the plaintiff only gained infor- 
mation of the sale on a proclamation for dakhil-kliarij being issued 
from the collector’s office ; that the plaintiff immediately claimed 
a right of pre-emption, and performed all the requirements of the 
law to establish his claim. 

Supun Rai, the defendant, (the purchaser) in reply, pleads that 
the deed of sale w as openly registered in this district on the 5th 
January 1843, and that this suit ought to liave been instituted wdthin 
a month of that date; wdiereas it was not instituted until six months 
and 20 days afterwards ; that the transaction took place openly and 
in the presence of the agents and dependents of the plaintiff. 

Bustee Ram defendant, the vendor, in Jiis reply, pleads that he 
purchased this share, when sold at auction in satisfaction of a decree 
of court, jointly with Achumbit Mahto; that he subsequently pur- 
chased tlie interest of Achumbit Mahto without the plaintifl‘ claim- 
ing a right of pre-emption ; that he has been desirous of selling his 
share for the last fifteen years, and has repeatedly offered it for sale 
to the plaintiff’, and did so on the present occasion ; that on his refusal 
to purchase, the sale now in question was made, that the amount of 
purchase money actually paid and received was 1995 rupees; that 
this was the price acknowdedged at the time of dakhil-kharij. 

On the 24th January 1844, the then principal sudder ameeri 
passed a decree in favor of plaintiff, considering that the claim for 
pre-emption had been legally made in all respects. 

This decree was upheld in appeal before Mr. Cathcart, the judge, 
on the 30th December 1845. The present appellants after this 
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petitioned tlie court for a review of judgment, in the plea that it had 
come to their knowledge, since the decision of the suit, that the plain- 
tiff was a minor of only eleven years of age. This petition was for- 
warded to the Sudder by the judge, with the recommendation that 
the prayer of the petitioner should be complied with. The Sudder 
directea that the case should be returned to the ^oiirt of first in- 
stance, that a judgment might bo passed on tlie plea then raised. 

The decree now' appealed against was passed on a review of judg- 
ment. The reasoning of the principal sudder aineen is obscure and 
contradictory; it however amounts to this, that the age of the plain- 
tiff at tlie time he instituted this suit, is proved on evidence and from 
his personal appearance to have been fifteen years and four months, 
but that as the futw'a of the inooftee called for in the case, shows 
that intellect and not age is to rule the period at wdiich a person 
may declare a right of pre-emption, this suit has been legally pre- 
ferred, and the plaintiff is entitled to a decree. 

Against this decree the defendants, the purchasers, urge, in appeal, 
that this action is not cognizable as it was instituted by a minor. 

The point to be decided in appeal, is whether this suit as instituted 
by the plaintiff in his minority is cognizable or not. 

Judgment. 

The lower court admits that he, the plaintiff, was in his sixteenth 
year when he instituted this suit. The point at issue is not whether 
a minor can declare a right of pre-emption, but whether a minor can 
in any case institute a civil action per se, or independent of his right- 
ful guardian. I therefore reverse the decree, and return the case for 
re-consideration on the above point, and pass the usual order for a 
refund of stamp value. 


The 19th January 1851. 

No. 556 of 1848. 

JppeqkL against a decree passed by Syud Mahomed Mohamid Khan^ late 
second Principal Sudder Ameen, on 2\st August 1848. 

Clmtterdharee Lall, (Plaintiff,) Appellant, 
versus 

Mungul Beharee Suhye, Musst. Khutranee Kooer, Musst. Soother 
Kooer, and Ramjewun Lall, (Defendants,) Respondents. 

This suit was instituted on the 30th September 1847, to recover 
the sum of 1211 rupees, 5 annas, being the amount principal 
and interest due on a bond 

The plaint sets forth that a third share of the village of Selimpore 
was the property, in equal shares, of the four brothers Nowazee Suhye, 
Oud Beharee Suhye, Ram Beharee Suhye, and Nirth Beharee Suhye, 
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and was farmed to the plaintiff for 1233 Fusly ; that on the demise 
of the first and third of these brothers, Joogul Beharee Suhye and 
Mungul Beharee Suhye, defendants, the sons of the first brother, 
and Musst. Sowiah, the widow of the third brotlier, sold their 
property in the estate to the plaintiff ; that a portion of the share 
of Nirth Beharee, the fourth brotlier, was also sold to the plaintiff, 
and the remainder of his share was held in farm by the plaintiff* on 
an advance of 200 rupees ; ,tliat after this Nirth Beharee died, and his 
widow, Musst. Sooteh Kooer, defendant, and Musst. Khutranee, 
defendant, widow of Oud Beharee Suhye, received the rents from 
the plaintiff, and granted him receipts up to 1252 Fusly; that 
561 rupees were due to the plaintiff* on behalf of Nirth Beliaree, and 
these widows accepted a further loan of 400 rupees, and executed 
tliis bond ; that the defendant, Mungul Beharee Suhye, on the plea of 
his being heir to the estates of Nirth Beharee and Oud Beharee, effect- 
ed a dakhil-kharij through tlie instrumentality of the defendant, 
Ramjewun Lall, a collectory mohurrir ; that for this assistance llam- 
jewun Lall was admitted as a 1 anna purchaser into the estate ; that 
the plaintiff was ousted from his farm without his claims on the 
estate having been paid. 

Tlie widows, Musst. Khutranee Kooer and Soother Kooer, do not 
defend the suit. 

The defendant, Mungul Beharee Suhye, pleads that as the bond 
was executed by tlie widows, he is not to* be held responsible ; 
that he occupies the estate as the heir of Nirth Beharee and Oud Be- 
haree, and the widows have no hereditary title to it; that the widows 
have colluded with the plaintiff, and executed this bond to secure 
for themselves a right of succession to his detriment. 

Tiie defendant, Ramjewun Lall, in his reply, pleads that he is a 
purchaser of 1 anna in the estate, and is in no way liable for the 
claim of the plaintiff*. 

The principal sudder ameen observes that the bond is proved 
on the evidence of the Avitnesses to it, and tlie ladies who executed 
do not defend the suit, though due notice of action has been served 
on them ; that the plaintiff* alleges that lie had a former claim on the 
husband of Musst. Soother Kooer, but because the AvidoAvs execut- 
ed this bond, it does not fulloAV that the estates of their deceased 
husbands are in lien ; that tlie heir, Mungul Beharee Suhye, was no 
party to the covenant, and neither he nor Rtmijewun Lall can be 
held responsible. A decree is therefore passed against the ladies 
who executed the bond. 

Against this decree, tlie plaintiff' appeals on the plea that the 
estates of Nirth Beharee and Oud Beharee were in lien for this bond, 
and their estates were in the possession of these widows at the time 
the bond was executed, and a decree ought to be passed against all 
the defendants. 
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The point to be decided in appeal, is whether or no the claim 
of the plaintiff will reach the defendants who have defended this 
action. 

Judgment. 

This looks like a false suit got up for the purpose of defrauding 
the respondent, Mungul Beharee Suhye, (the son of the elder of the 
four brothers) of his hereditary title to the estate of his deceased 
uncles, Oud Beharee and Nirth Beharee. 

The bond does not specify that it was executed in satisfaction 
of the debt of Nirth Beharee : there is, therefore, no reason to hold his 
estate liable, and certainly none to make his heir responsible as 
he was no party to the bond in question. I therefore agree with 
the lower court in exempting the defendant, Ramjewun Lall, also 
from responsibility, and uphold the decree, and dismiss the appeal, 
without serving notices on the respondents. 


The 22nd January 1851. 

No. 641 OF 1848. 

Appeal against a decree passed by Moulvee Neamut Mi Khan, late 
Principal Sudder Ameen^ on \2th September 1848 . 

Deodhur Singh, Jyram Singh, and Mohadeo Buksh Singh, 
(Defendants,) Appellants, 
versus 

Baboo Purtaubnaraiii Singh and Bisheeshurnarain Singh, sons of 
Baboo Rugho Singh, deceased, and Baboo Puryagdutt Singh, for 
himself, and as guardian of Budgrungce Suhye Singh and Bhyroo 
Suhye, sons of Shunkur Narain Singh, deceased, and Baboo 
Dwarkanath Singh and Baboo Juggoo Lall, minors, and sons of 
Beecliuk Singh, deceased, (Plaintiffs,) Respondents. 

This suit was instituted on 17th August 1847, for possession, 
mutation of registry, and definition of jumma and land of a two-anna 
share in mouza Jownapoor Rooder, and one anna and two and half 
pie in rnonza Rajpoor, and two annas of Sindwaree, and two annas 
of Sheikh Sindwaree, and to set aside a farming lease, dated 10th 
May 1235, and to recover the sum of 759 rupees, 14 annas, 6 pie, 
principal and interest of rent balances, after deducting 1066 rupees, 
10 annas, 8 pie, peshghee. Suit valued at rupees 21 14-9-2. 

The plaint is, that the sum of 424 rupees, 12 annas, IJ pie, by a 
decree of court, and 560 rupees 4 annas on other accounts, were due to 
the plaintiffs, Ragho Singh and Beechuck Singh, from the defendants, 
Deodhur Singh and Jyram Singh ; that when arrested in execution 
of the decree, they petitioned that they were not able to pay cash, 
and prayed to be allowed to make an out-and-out sale of this pro- 
perty to the plaintiffs in satisfaction of the debts ; that this arrange- 
ment was sanctioned on 12th March 1836, and they were conse- 
quently released from arrest ; that on the plaintiff’s going to take 
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possession, their possession was opposed by the defendant, Mohadeo 
Buksh Singh, on the plea of his holding the property in farm, on a 
lease from 1236 up to 1240, for an advance of 1000 rupees; that 
the plaintiffs failed to obtain possession through the criminal courts ; 
that Beechuck Singh sued several of tlie cultivators for rents, 
and his claim was rejected on the objection of the farmer, and 
Beecliuck Singh was referred to a civil action to oust the farmer; 
that in consequence of difficulties, a suit was never instituted to try 
issue on tliis point; that the plaintiffs have paid up the Government 
revenue since tlie date of purchase, and have not received the rents 
from the farmer. 

The defendants, the vendors, plead that the plaintiffs ought to be 
nonsuited for including a variety of claims in a single action ; that 
the alleged deed of sale is an invention, and is dated nearly twelve 
years ago ; tliat the defendants never petitioned the court to allow 
this sale ; that no order was ever passed to sanction tins alleged 
arrangement; that the Government revenue has been paid by 
Mohadeo Buksh, the tenant of the defendants ; that the deed of 
sale has never been filed on any former occasion. 

Mohadeo Buksh Singh, defendant, in reply, supports the above 
pleas, and urges that, as farmer of the estate, he is not actionable until 
the point of sale is settled between the sellers and purchasers ; that if 
the sale was hona why is it that an agreement to pay the re..*s 
was not taken from him by the plaintiff*;* that under a pottah, 
dated 10th Maugh 1235, he holds a farm of this property from the 
vendors, on the understanding that the lease is to continue till the 
advance of 1000 rupees is made good ; that subsequent to the lease, 
706 rupees was lent on a bond to the vendors, which was also to bo 
paid up with the moneys advanced ; that as neither of these sums 
have been realized, his right of tenantry is still good ; that he lias paid 
rent and Government revenue according to the terms of the lease. 

Shewsuhyc Singh, a third party, petitions that he is a shareholder 
in the estate; that had this sale taken place with his knowledge, ho 
w^ould have preferred a claim of right of pre-emption ; that if the 
sale is declared valid he will prefer his claim. 

The principal sudder aineen considers that the documentary 
proof adduced by the plaintiffs, proves that the vendors were arrest- 
ed in execution of a decree had against them, and were released from 
arrest on executing this deed of sale ; that the farmer petitioned at 
that time to give notice of his lien on the property, and if he lias 
paid rents to the vendors, in the face of this, he must look to them 
for indemnity. A decree is, therefore, passed in full of the plaintiffs* 
claim. 

The defendants appeal against this decree. The vendors on their 
former pleas, add that the witnesses to the deed of sale are 
relatives of the plaintiff, and gave discrepant evidence, and are de- 
clared to know nothing of the sale, and as claimant for a right of pre- 
emption ; that the original petition on which it is alleged that they were 
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realeased from arrest, is not forthcoming, and tlie farmer, in appeal, 
pleads that the original petition in which he declared his lien on the 
estate is not forthcoming, and that as he has paid rents to the vendors 
to exempt his advance in this claim for rents, and to hold him responsi- 
ble to the plaintiffs for rents is unjust ; that in the case of Uchumbit 
Lall Mahata, an auction purchaser, versus Kunyalal and others, the 
principal sudder ameen decreed mesne profits against both the 
proprietor and his farmer, and in appeal to the Sudder, the proprietor 
alone was held responsible for rents ; that no allowance is made 
for his claim on the bond. 

The points to be decided in appeal, are the validity or otherwise 
of the deed of sale, and whether the farmer is liable for mesne profits. 

Judgment. 

The respondent has filed copies of a petition and razeenamch, both 
dated 18th March 1836, and of a petition dated 24th March 1836. 
These copies were obtained from the’ court in 1837 and 1838. Tlie 
two first documents prove that the deed of sale was executed to 
release the appellants (vendors) from arrest in satisfaction of a decree 
had against them by the respondents, and there is nothing on record 
to show that that decree was satisfied in any other way, and the last 
document shows clear enough that the appellant, the farmer, w^as 
fully cognizant of the arrangement. Consequently, I see no reason to 
disturb the award, and therefore dismiss the appeal, and confirm the 
decree, without issuing notices on respondents. 

The 23rd January 1851, 

Appeals against a decree passed hy Moidvee Neamut AH Khan, late 
Principal Sudder Ameen of Tirhoot, on 22nd September 1848. 

No. 642 of 1848. 

Musst. Rewut Deyee, (Defendant,) Appellant. 

No.‘643 of 1848. 

Musst. Sooria Koonwur, (Defendant,) Appellant. 

No. 644 of 1848. 

Rajeoomar Singh, (Defendant,) Appellant. 

No. 645 of 1848. 

Rughooburdyal Singh, (Defendant,) Appellant, in the suit of 
Baboo Juggernath Dutt, (Plaintiff,) Respondent, 

versus 

The several Appellants, and Dookhun Singh, Musst. Jankie Koonwur, 
mother and guardian of Bhekdharee Singh, minor son of Bridge 
Bhookun Singh, deceased, and Surubjeet Singh, Chote Singh, 
Bhitchook Singh, Oomrao Singh, Doorgbejey Singh, Bunseraj 
Singh, Ramdyal Singh, Musst. Jysree Koonwur, Diiroputtee 
Koonwur, Permeshree Koonwur, and Mussts. Bukshun,Newazun, 
and Fuzeelun, daughters of Behadoor Ali Khan, deceased, and 
Bhyro Dutt, Defendants. 

This suit was instituted on the 3rd May 1847, to recover the sum 
of rupees 2410-13-3 pie, being the amount principal and interest of 
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excess of Government revenue paid in for mouzas Peeprah, Doodraj 
and Sueedpoor, from 1240 up to 1251 Fuslj. 

The plaint sets forth tliat prior to 1240 F. S., the plaintiff was 
proprietor of 2 annas, 13 gundahs, 1 cowrie in this estate ; that in the 
month of Phalgoon 1243, the plaintiff obtained possession of 6 annas, 
13 gundahs, 1^ cowrie, by decree of court had against Dookhun 
Singh and others, making the plaintiff’s share in the estate 9 annas, 
6 gundahs, 3 cowries; tliat from 1240 up to 1245, .Tysree Koonwur 
and others, held 2 annas, 13 gundahs, 1-^- cowrie, and from that year 
up to 1251, tills sliare was in possession of Soorja Koonwur, and 
others; that 4 annas was held from 1240 up to 1251, by Musst. 
Rewutdeyce, and Kajcoomar Singh, son of Ilunman Singh ; that the 
whole of the Government revenue for the estate lias been paid 
by the plaintiff, and tliis action is brought to recover from the co- 
sharers the several portion for which each is liable ; that a suit 
instituted in 1844 for this claim was struck off on the 9th Septem- 
ber 1845. 

IMusst. Soorja Kooiwur, defendant, in reply, pleads that the plaint 
ought to have specified the amount due from each sharer ; that 
since the death of her husband Oodah Singh she held no possession 
till 1248 F. S. ; that from 1248 up to 1251, the revenue on her 
share has been regularly paid by her own agent, with the exception 
of 42-6-6, which lias been paid by the plaintiff and is due to him on 
her behalf; that Bhyro Dutt who has been included by the plaintiff 
as a co-sharer with her, has really no interest in licr 2 annas, 13 
gundahs, 1^ cowrie sliare. 

Musst. Duroputtee Koonwur and Permeshree Koonwur, defend- 
ants, in reply, plead that they are the daughters of Soorja Koonwur; 
that by decree of court, it is ruled that they have no interest in 
the estate during the life-time of their mother ; that consequently 
the plaintiff can have no claim against them. 

Raj Coomar Singh, defendant, in reply, pleads that in the former 
suit, wdiich w’as struck off, the plaintiff claimed the excess of 
revenue paid for twelv'e years, and in the jiresent suit the interest of 
three additional years is claimed ; and that, consequently, this claim 
ought to be dismissed ; that out of the four annas share of 
Musst. Rewutdeyee, 1 anna, 6^ gundahs was purchased by his 
father, and according to this share he has paid the revenue. 

Musst. Rewutdeyee, defendant, pleads that her present share in the 
estate is 2 annas, 13 gundahs, 1 cowrie; that this share was held in 
farm from 1237 up to 1243 by Hunman Dutt with a proviso that he 
should pay the Government revenue; that she is not therefore 
responsible ; that since the expiry of the lease, her agent has paid 
up the revenue. 

Dookhun Singh and Bhekdharee Singh, defendants, reply that 
6 annas, 13 gundahs, 1^ cowrie w’as in their possession from 1241 up 
to the first half of 1243; that a balance of 165 rupees, 11 annas, 
6 pies, for that period, is due to the plaintiff; that half of this amount 
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is due from Rughooberdyal Singh, and in th^ other half they are 
liable for the 41-6-lOJ, and Surmjeet Singh and others are 
liable for the remainder. 

Surmjeet Singh and six others, reply as above. 

The plaintiff petitioned to exempt the defendants Musst. Duro- 
puttee Koonwur and Permeshree Koonwur. 

On the 16th September 1848, Rughooberdyal, defendant, 
petitioned for two weeks’ delay to enable him to file a reply, which 
was refused. 

Rughooberdyal, Musst. Jysrce Koonwur, and Musst. Bebee 
Bukshun, and the other two daughters of Baliadoor Ali, do not defend 
the suit. 

The principal sudder ameen observes that on making out the 
account between these parties, and comparing the receipts for reve- 
nue filed by both parties and the banker’s books, and the evidence of 
the banker’s gornashta, it appears that the plaintiff has allowed for 
the several payments made by the defendants, and that this claim 
is for revenue for which they are liable in excess of the sums 
actually paid by them ; that it is on record that Musst. Soorja 
Koonwur received mesne profits from 1240 up to 1245, from Musst. 
Jysrce Koonwur, after exempting theGovernment revenue, and, also, 
that Musst. Soorja Koonwur obtained a decree for rents for 1247, and 
that the law of limitations does not bar the present suit, since the 
excess of Government revenue has been paid year by year, and an 
intermediate action to recover it has been instituted by the plaintiff. 
A decree is passed in favor of the plaintiffs for rupees 2312-3-7. 
Musst. Duroputtee Koonwur and lier sister are exempted from 
liability, and the plaintiff saddled with their expenses. Musst. 
Rewutdeyee and Raj Coomar Singh arc made liable for 1212-7-2, 
being the amount due, principal and interest, on their four annas 
share, for the whole period. Jysree Koonwur and Bhyro Dutt are 
made liable for rupees 354-12-6, being the amount due on their 2 
annas, ISguiidahs, 1^ cowrie share from 1240 up to 1245. Soorja 
Koonwur and Bhyro Dutt are liable for 452 rupees, 6 annas, 5 pies 
accruing on the same share from 1246 up to 125 1 F. S., and Dookhuu 
Singh and others are made liable for rupees 292-9-1 pie for their 6 
annas, 13 gnndahs, 1^ cowrie share from 1240 up to Phalgoon 1243. 

Against this decree four appeals are instituted. Musst. Rewut- 
deyee appeals on the pleas urged by her in the first instance. 

Musst. Soorja Koonwur appeals on the pleas urged by her in the 
first instance. 

R,aj Goomar Singh appeals on the pleas urged by him in the first 
instance. 

Rughooberdyal Singh, in appeal, urges that the lower court did 
not give Bim time to defend the suit 

The points to be decided in appeal, are whether or not the respon- 
dent paid in excess of his own revenue rent due from his co-sharers, 
and if so, how far each defendant is responsible. 



ZILLAH T IK HOOT. 




Judgment. 

I agree ill tlie several reasons given by the principal sudder 
ameen for tlic decree jiassed. As the extent of the share of 
each appellant is detailed in the jdaint, there was no occasion for 
the respondent to s])ecify the amount of his claim against eacli 
sharer. 'J'he princi])al sudder ameen takes the total of Government 
revenue due from the estate, and compares tlie r9q6'igts filed by both 
])arties in the suit, and discovers a balanco dud fhmi each of the 
aj)pellants to the respondent, who has j)aid a portion of the revenue 
due on each sliare in excess of the rent due on his oivn share. 
"Jdiis is fair and e([uitjdjle, and no exception is taken by the appellants 
to the account thus made out. The plea set up by the appellant, 
Musst. Uewutfhiyee, that her farmer is answerable for the Govern- 
ment revenue, is not tenable, since the proprietor alone is account- 
able to the resj)ondent ; and as it is jiroved that this lady and the 
appellant, Raj Ck)oiiiar Singh, the joint proprietors of four annas of 
the estate, have only ])aid a moiety of the (Government revenue due 
for their share, they are of course answerable to respondent for the 
sum of rupees 121*2-7-2, which he has paid up on their behalf. As 
i-egards the j)leas of the ajipcllant, Musst. Soorja Koonwur, it is on 
record that she obtained a decree for mesne profits in her share in 
the estate accruing from 1240 up to 1245 F. S., and, also, that she 
obtained a decree I'or rents due from her cultiv£^tors for 1247 F. S. ; 
so that the plea tluit her possession commenced only in 1248 falls 
to the ground. The last ap[)ellant, Rughoober Dyal Singh, allowed 
the wliole period, (about eighteen montlis) wliilst the suit was pend- 
ing, to expire witliout putting in his defence, and gives no sufficient 
reason for tliis default, either in the court of first instance, or in 
appeal before this court. An ex-parte decree against him is therefore 
inevitable. For these reasons I uphold this decree in every parti- 
cular, and dismiss the aj)peals in each case, without requiring the 
attendance of the respondent. 


The 2d'rH Jamjary 1851. 

No. 646. 

Appeal apatnsl a decree passed bp Moulvee Aeamut Ali Khan^ late 
Principal Sudder AmeeUj on 2i)th Septamber 1848. 

Moulvee Tobaruk Ali, and five others, (Plaintiffs,) Appellants, 

versus 

Chowdhrec Sheikh, Wolayct Hossein, and five others, (Defendants,) 

Respondents. 

This suit was instituted on 27th August 1846, to decide a title, 
and for possession and mutation of registry for inouza Bulundpore 
Dlioondooa, a dakhilee of mouza Bukree Buryee, and to cancel an 
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order of the superintendent of kiias iiiehals, dated 29tli August 1843, 
and a proceeding of the commissioner of revenue confirming this 
order, dated 3rd September 1844, and to recover the sum of rupees 
682, 9 annas, 9 pie, the value principal and interest of mesne profits 
accruing from 1251 up to 1253 ¥, S. Suit valued at rupees 1300-9-9. 

The plaint is that these two villages, uslee and dakhilee, composed 
one estate, and were years ago the milkeat and mokururee of Meer 
Jafer, and descended from him to his son and grandson ; that in 1211 
F. S., Rugnat Singh purchased the estate, and his heirs, Goolzar 
Suliye and others, (defendants) sold a 12 anna share to the plaintifl'; 
that when the mokururee holding in this estate was resumed and 
came to be settled, tlie defendant, Wolayet llossein, set up a claim to 
be admitted to the settlement, on the })lca that the mokurureedars 
had no milkeat right in this dakhilee village, and that he w'as the 
proprietor as the heir of Noor Ali; that these objections were 
rejected, and a settlement made with the plaintiffs, on the 8th May 
1848 ; that the settlement was reversed in appeal, and the village 
now claimed was settled with Wolayet Hossein ; that Noor Ali 
formerly petitioned against Rugnat Singh to set aside the mokii- 
ruree, and to procure a settlement of the village with himself ; that 
the judge called on the collector who reported that, as both the 
mokururee and milkeat rights in the estate vested on Rugnat Singh, 
no settlement could be made with Noor Ali ; that Noor Ali was 
then referred to a regular suit, and lie has allowed thirty-six years 
to expire without bringing his action; that it is unjust to admit 
the defendant to a settlement, as he has no right or title to the 
village in question. 

In reply, the defendant, Sheikh Wolayet Hossein, pleads that the 
village now claimed is not a dakhilee of inouza Bakree Burye, but is 
itself a substantive estate in which he bolds the milkeat rights ; 
that neither the plaintiffs nor the party from whom they have pur- 
chased, ha ve any proprietary rights in the estate ; that although Meer 
Jafer formerly lield a mokururee of the estate, yet the proprietary 
rights have belonged to him and his forefathers ; that the moku- 
ruree has now been resumed and a settlement of the estate made 
with him. 

The defendant, Goolzar Suhye, one of the heirs of Rugnat Singh, 
in reply, pleads that Wolayet Hossein is the real proprietor of the 
estate, and that only a mokururee title was sold to the plaintiff. 

The defendants Radha Bullum and Gapal Lall, also heirs of 
Rugnat, plead, in reply, that this is a dakhilee village, and that they 
sold both milkeat and mokururee rights to the plaintiff! The defend- 
ants, Nund Kishore and Joogooi Kishore, also heirs of Rugnat Singh, 
do not defend the suit 

The principal sudder ameen dismisses the claim, as he considers that 
it is proved by the documentary evidence filed by the defendants, that 
this village is a substantive estate, and that the plaintiffs only pur- 
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chased the mokuvuree title, and that there is notliing to sliow that the 
vendors ever held any proprietary right in BiiliiiKlporc Dhoondooa ; 
that the fact of Noor Ali having neglected to prefer a regular suit, 
in former years, does not bar his rights in any way to the estate. 
The plaintiffs, in appeal, urge their former })leas. The points to be 
decided in appeal, are whether or no this village of Biilundpore 
Dhoondooa is a substantive estate distinct from the village of ]hikrec 
Burye, and whetlier the vendors, the heirs of llugiiat Singh, had the 
power of selling but a mokururee and milkeat interest in ilulundpore 
Dhoondooa. 

Judgment. 

I agree wdth the principal sudder ameen in opinion, that the docu- 
mentary evidence filed by the respondent Wolayet Ilossein, is con- 
clusive against the claim of the appellants. Rugnat Singh, the 
purchaser from the descendant of Meer Jafer, has admitted that lie 
purchased the milkeat and mokururee rights in Bukree Burye with 
the mokururee rights in Bulundpore Dhoondooa, and the settlement 
papers show tliat Wolayet Hossein’s forefathers arc in occupation 
of 45 beegahs of malikana lands in Bulundpore Dhoondooa. The 
existence of malikana lands proves the village of Bulundpore 
Dhoondooa to be a substantive estate, and these lands being in the 
occupation of Wolayet Hossein, it was with liiin alone that the 
settlement of the estate could be made after ijie resumption of tlie 
mokururee. I therefore uphold this decree, and dismiss the ajipcal, 
without requiring the attendance of the respondent. 

The 25x11 Januarv 1851. 

No. 648 of 1848. 

Appeal against a decree passed by MouJrce Neamvf AH Kluniy late 
Principal Sadder Ameen of Tir hoot ^ on 2 1st September 1848. 

Musst. Khyratun, (Defendant,) Ajipellant, 
versus 

Musst. Asmut and others, (Plain tifi’s,) Resjiondents. 

This suit was instituted on the 15tli April 1846, to recover the 
sum of rupees 1268-15-5-12 kts., being the amount principal and in- 
terest of court expenses awarded in a decree, dated 20th July 1822. 

Tlie plaint is that the ancestor of the defendant instituted a suit in 
in forma pauperis against the plaintiff, that the suit was dismissed, 
and the defendants held responsible for the court expenses of the 
plaintiff ; that as the defendant was a pauper, and the court in 
which the suit was decided abolished, an execution for the law ex- 
penses was not taken out ; that, subsequently, the ancestor of the 
defendant made a conditioned purchase of 8 annas in the village of 
Coolsooin ; that this purchase was made absolute, and possession 
ruled to the defendant, on the 10th May 1837. 
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The defendant, in reply, pleads that 24 years have elapsed since 
the date of the decree and the institution of the present suit; that no 
sufficient reason for this delay is pleaded; that these court expenses 
have been paid. 

On the 16th December 1846, the then principal sudder ameen 
nonsuited the plaintiff for a trifling irregularity in the plaint, and 
this decree was overruled in a summary appeal to the judge, and 
the case returned to be disposed of on its merits. 

The principal sudder ameen then passed an ez-parte decree 
against the defendant, because these expenses are ruled to the 
plaintiff by the decree of court, and the defendant does not defend 
the suit. 

In appeal, the defendant urges thaf she had no knowledge of the 
second trial; that her reply in the first trial was a sufficient defence ; 
that this suit is barred by the statute of limitations. 

The point to be disposed of in ap])eal, is whether or no this case 
has had a fair hearing to sustain an ex-parte decree. 

Jur>GMENT. 

As the appellant did file a reply before this suit came to a hear- 
ing, in the first instance, the ends of justice made it incumbent on 
the principal sudder ameen to pass an opinion on the pleas pul 
fortli in that defence. The preliminary inquiry in tliis case, is whe- 
ther sufficient reasorris given by the respondent for their delay in 
bringing this action, so as to make the law of limitations inappli- 
cable, and the principal sudder ameen is directed to re-try the case, 
and pass an opinion on this point: and it is ordered that the decree 
be revej'sed, and the case returned for re- trial and a refund of stamp 
value to appellant. 


The 27x11 January 1851. 

No. 64/ OF 1848. 

Appeal against a decree passed by Movhee Iseamnt All Khan, late Prin- 
cipal Sudder Ameen, on 20^A September 1848. 

Mr. IL Holloway, (Defendant,) Appellant, 
versus 

Baboo BIshun Prokash Narain Singh, (Plaintiff,) Respondent. 

This suit was instituted on the 16th September 1847, to recover 
the sum of 1586 rupees, 6 annas, the value of a proprietary share 
in the produce for 150 beegahs of land for 1254 F. S., in the village 
of Pureeliarpoor. 

The plaint is that this village is in three shares, and is the property 
of the plaintiffs ; that the defendant held i;he village in farm up to 1253 
Fusly ; that on the expiry of the lease, the plaintiff took his share into 
his own hands ; that the defendant, without the consent of the plain- 
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tiff, continued to cultivate 443 beegahs, 7 biswas in sugar cane, and 4 
beegahs in rice, and 2 beegabs, 1 3 biswas in other grain, and appro- 
priated tlie whole of the produce; that the plaintiff' valued the 
crops on the ground, and the amount now claimed is the estimated 
value of his tliird share in the produce. 

The defendant, in reply, pleads that tliis is an undivided estate, and 
has been held in farm by this factory for the past twenty years ; 
that the plaintiff' refused to renew the lease; that lie cultivated 
zerat lands; that the plaintiffs third share is 138 beegahs, 15 bis- 
was, for which he is ready to pay at the rate of 2 rupees, 4 annas 
per beegah, the establislied rate of the land in question. 

Tlie principal sudder ameen decrees the whole claim to the plain- 
tiff, since the evidence of the village accountant, and other witnesses 
of the plaintiff prove that the crops were valued in the presence 
of the defendant’s agents and defendants. 

The defendant, in appeal, urges that he cannot be held liable for 
more than the establislied rents of the lands, and that to value sugar- 
cane on the ground is an imjiossibility. 

The point to be determined in appeal, is whether the plaintiff is 
entitled to recover according to the assessment of these lands or tlie 
valuation of tlie produce. 

Judgment. 

There is no material difference between those parties as to the 
extent of these cultivated lands, and they arb agreed as to the na- 
ture of the crops cultivated. The appellant cultivated without the 
consent of the respondent, and is therefore liable to make good a 
third share of the produce of the land. The established rent of 
these lands cannot be allowed to rule the amount for which the ap- 
pellant is liable. The resjHindent is entitled to a tliird portion of the 
actual produce, and this could only be ascertained from a valuation 
of the crops on the ground. Considering that it is allowed that 
443 beegahs 7 biswas was cultivated in sugar-cane, the most va- 
luable crop then grew in this district, I do not think the amount 
claimed is at all exorbitant, and therefore uphold the decree, and 
dismiss the appeal, without causing the attendance of the respondent. 

Tiik 29th January 1851. 

No. 15 of 1849. 

Appeal ayaimt a decree passed by Puvdif Dataram, Moonsiff of Jeegrah, 
im 19 /// December 1848 . 

Jhootee Singh, and six others, (Plaintiffs,) Ap[)ellants, 
versus 

Gobindeal Singh, and six others, (Defendants,) Respondents. 

Tins suit was instituted on the 11th August 1848, to confirm 
possession in 1 anna, 4 gundahs, out of 2 annas, 8 gundahs, in a 



ZILLAH TIRHOOT. 


12 anna sliarc in tlie village of Neepoor Paiinsalii, and to reverse a 
deed of sale, dated 13th June 1848. Suit valued at 64 rupees, be- 
ing three times the rent roll of the property claimed. 

The plaint is that 2 annas, 8 gundahs, in 12 annas of this estate, 
descended to the plaintiffs, and the defendants Poney Singh, Pharee 
Singh, and Musst. Neeroo, from their common ancestor, Pheroo 
Singh ; that these defendants are only entitled to 8 gundahs in the 
ancestral estate; that they have sold 1 anna and 12 gundahs to tTio 
defendants, Gobindeal Singh and others, and this action is brought 
to set aside the sale. 

The defendants, the purchasers, in reply, jdead that the plaintiffs 
have no proprietary rights in the village, and that the vendors had 
a clear right to sell the share now in question ; and that the pur- 
chasers are now pursuing the vendors for possession under the deed 
of sale. 

The moonsiff having nonsuited the purchasers in their claim for 
possession, is of opinion that the present suit is not cognizable by 
his court, since the property claimed in both suits is one and the 
same. lie therefore dismisses this claim 

In appeal, the plaintiffs urge that as their claim is to establish 
possession, and to set aside the deed of sale, the case ought to be 
decided on its merits, that as the nonsuited case has been returned 
in appeal for re-investigation, the two cases ought to be taken up 
and decided together. • 

The point to be disposed of in appeal, is whether or no this suit 
is to be decided on its merits. 

J UDGMENT. 

The purchaser, respondent in this case, was nonsuited in the case 
alluded to by the moonsiff, for an irregularity in the stamp valu- 
ation, and what that has to do with the present suit, I am so 
entirely at a loss to discover, that I am compelled to reverse this 
decree, and to direct a decision on its merits, and a refund of stamp 
value to the appellant. 
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Present: H. T. UAIKES, Esq., Judge. 


The 3rd January 1H51. 

Case No. 2 of 1850. 

Appeal from a decision of Mr. Thompson^ Sadder Ameetiy jwssed tm t/ir 

2\st August IHoO. 

Petuniber Chukurbuttec, (Plaintiff, ) Appellant, 
versus 

Denoobundoo Blmttacharge and others, (Respondents,) Defendants. 

The plaintiff sued for possession of 2^ beegalis of land, valued at 
625 rupees, and 10 jhars or clumps of bamboos, estimated at 10 ru- 
pees, and tlie price of 200 bamboos at 20 rupees. His claim was 
founded on a pottah from the alleged proprietor of the land, taken 
for 11 aimas of a tank in 1254 B. S., of which the disputed land 
was stated to foian j)art of the southern bank. 

The defendants disputed the right of the plaintiff’s alleged pro- 
prietor to give this portion of the land in ])ottali, averring that it 
was comprised within the boundaries of their lakliiraj lancl defined 
by a straight line drawn between two asud” trees planted by 
their ancestors. 

Plaintiff ’s alleged proprietor of the land, filed a reply in support 
of plaintiff’s claim. 

The sudder ameen observes, in liis decision, tliat plaintiff’s wit- 
nesses did not satisfactorily establish his having evtT held posses- 
sion, as their testimony was in many ])oints contradictory, and that 
the party called proprietor by plaintiff, could give no proof of his 
ownership, but the kubooleut delivered to him by plaintiff and 
the deed of sale of liis own land ; that it appeared from other do- 
cuments, that a dispute for these bamboos and the side of the tank 
on which they grew, had been brought before the criminal court 
as far back as 1224 B. S., when the father of the present alleged 
j>roprietor had claimed these bamboos, and they u ere declared to 
have been in the possession of the present defendants, and a moo- 
chulka taken from the former party to prevent his further inter- 
lerence with their property ; and that the present suit is in reality 
another attempt on the i)art of his heirs to get possession of the 
land, 'rhe sudder ameen therelbre dismissed the claim. 

Tlie plaintiff' has appealed, urging tlie grounds set forth in the 
lower court. 
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I coincide with the sudder aineen in considering the plaintiff’s 
claim unfounded. The real matter in dispute, is the old boundary 
line between the alleged proprietor of the tank and the defendant’s 
lakhiraj land which joins it. The former has clearly not had 
possession since the case given against liim in 1224 B. S., and 
though he denies that the land and bamboos then in dis])ute, are 
identical with those now claimed by his ryot, the plaintiff', yet lie 
cannot explain or point out in what respects these claims differ. 
I consider plaintiff’ has failed to show tliat either his alleged land- 
lord or himself ever possessed the land in dispute, and therefore see 
no reason to interfere wdth the sudder ameen’s decision. This appeal 
is therefore dismissed. 


The 8th January 1851. 

Case No. 52 of 1850. 

Appeal from a decision of Hoy Hum Chunder Ghose Bahadoovy Principal 
Sudder Anieen, passed on the \Qth July 1849. 

Ram Chund Dutt and Kally Clmrn Dutt, (Defendants,) Appellants, 

versus < 

Ram Chund Bhose, (Plaintiff,) Respondent. 

The particulars of this case are given at pages 74, 75 and 76 of 
the printed Decisions of this court for the month of July 1846, and 
again at pages 54 and 55 of this Zillah’s Decision for April 1850. 

It is only necessary to state that the plaintiff’ sued for possession 
of some rent-free land from wdiich he alleged tlie defendants had 
dispossessed him. He first procured a decree for possession, but on 
special appeal, that decision was reversed, on the ground that the 
defendants liad urged that plaintiff’s rights by inheritance, under 
which he stated himself to have come into possession, only extended 
to a half share, which point had not been taken up by either the 
court of first instance or that of appeal, though urged in both, and 
a Warner of claim had been filed by the other heirs in support of 
plaintiff’s claim. 

On remand, plaintiff was nonsuited; but this was again set aside, 
and after another course through the courts, up to the Sudder, the 
case was again remanded with instructions to try the claim of 
plaintiff’ on the averment made by him, that when in sole possession 
of the property, he was dispossessed by the defendants, and that 
the other party described by defendants as plaintiff’s joint heirs and 
possessors, had warned, by a reply to that effect, any claim hostile 
to the plaintiffs. 

As it appears on a reference to the record, that defendants had 
filed no proofs in the lower court, and urged that they were only 
called upon to file their proofs, without being directed on the points 
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selected for trial, I must return this case for reconsideration. Jbe 
appellants were only brought before the court as defendants, after ^ 
they had proved that the notice of institution of the suit had never 
been served upon them, and the principal sudder aineen after re- 
ceiving their reply, and the subsequent pleadings, should have 
drawn up another proceeding, under Section 10, Regulation XXV 1. 
of 1814, specifying the particular issues he intended to try, and then 
have directed the parties to produce their proofs. As this was not 
done, the proceedings of the lower court are incomplete, and the 
case is remanded, that the points alluded to in the Sudder Court’s 
order of the 27th June 1850, may be tried and determined. Fees 
to be returned to appellants. 
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The 21st March 1851. 

No. 75 of 1847. 

Appeal from Ihe decision of Moufvee Mahomed Kuleem^ Principal Sadder 
Ameen^ dated the 2dih September^ 1847. 

Joachim Gregory Negose Pogosc, (Plaintiff,) Appellant, 
versus 

Koorna Moee, wife of Rajdoollul) Sein, deceased, Bliugwan Chunder 
Sein, Unund Chunder Sein, Jugbondoo Sein, Nubkishore Sein 
and Gungamunee, wife of Mohun Chunder Rac, daugliter of 
Kishenkaunt Sein, mother of a minor son (name unknown) and 
Caleckinkur’s (deceased) wife, name unknown, (Defendants,) 
Respondents. 

This suit was instituted by the plaintiff, ’ to recover from the 
defendants on account of a howla, called Ram Sunkur Sein, situat- 
ed in a 12 anna share of his hereditary talook in Jooar Kuttundee, 
pergunnali JaflSrabad Ruffeeaniiggur, the sum of Coinjiany’s 
rupees 1710-0-8-18 kt., inclusive of interest, and a certain sum for 
expenses on an acknowledged jumma due to his half share, after 
deducting payments from the year 1243 to tlie year 1252. 

Sreemuttee Koorna Moce, wife of Rajdoollub Sein, deceased, and 
Bhyrub Chunder Sein, and Jugbondoo Sein, and Nubkishore Sein, 
and Unund Chunder Sein contended that no sucli item as ^'akra jat” 
expenses had been established in the howla alluded to, nor had they 
ever paid such an account ; that this item had, in fact, been disallow- 
ed by the collector in a summary suit brought by the surbiirakar, 
Tiluck Chunder Chatterjeea, in the year 1245 ; that with reference 
to the fixed jumma of Company’s rupees 140-0-1-18 kt., due to the 
plaintiff for his share, he had omitted to deduct the sum of rupees 
1080-8-2, paid by them as could be proved by the receipts in their 
possession of different dates, leaving only the sum of rupees 3 1 9-9-5 
due to the plaintiff. 

The plaintiff, in his replication, persisted that the item of expenses 
was an established account in the pergunnah, and as there was no 
settlement arranged with the defendants, their jumma could not be 
said to be fixed ; that the receipts alluded to were all false, and it 
was w^orthy of consideration that, in the year 1250, he had gained 
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a summary decree for rent for the year 1249, so that if the receipts 
now filed, dated the 30th Phalgoon and 22nd Chyte, of the latter 
year were correct, they would have been produced in that sum- 


mary case. 

The principal sudder ameen with reference to a proceeding of 
the collector, dated 9th February 1839, decided that the claim for 
the item of expenses was inadmissible, and giving credit to certain 

receipts of tlic dates specified in the 
1244, 25th Bhadoor, Bupecs 50 margin, which lie considered from 
:: : to theu- appearance to be genuine and 

„ 27th Chyto, „ 21 to liave been corroborated by the 

1246, nth Maugh, „ 35 evidence of witnesses, he deducted 

1250, 4th I^algoon, „ 35 amount as well as the sum for ex- 

1251, 18th Phalgoon, „ 13 pensGS, and gave decree in lavor oi the 

plaintiff for rupees 1104-15-8-16 kt., 
at the rate of rupees 140-0-l-8kt., and his share including principal 
and interest, and costs in proportion with interest, charging the 
plaintiff with the costs on account of his excess claim, and the 
defendants with their own costs. 


The appellant urges that the collector’s proceeding, upon which 
the principal sudder ameen grounded his rejection of his claim for 
the item of expenses, was no authority whatever in a matter 
which the custom of the pergunnah had established, and again, 
alludes to the fabricated receipts filed by the respondents, one of 
whose witnesses, Hydur Gazeo, had given evidence in their favor 
in other cases ; and further the fact of his cutcherry and that of 
his sharer, Nicholas Pogose, being at the same place and under 
one naib at the time, the payments in this case arc said to have been 
made, and the inability of that witness to declare what payments 
were made to his sharer threw discredit upon liis evidence. 

I concur with the principal sudder ameen in rejecting the appellant s 
claim for the item of expenses, for the collection of which he has 
produced no legal authority ; I cannot, however, perceive on what 
grounds tlie principal sudder ameen has credited some of the receipts 
and rejected others : tliey are either all true or all false, and their 
general appearance, as regards the writing and the paper, incline 
mo to the latter opinion, the paper of one receipt for the year 1246 
being much fresher than one of a subsequent year : the testimony, 
moreover, of one of the witnesses on the part of the respondents in 
support of these receipts being for the reason alleged by the appel- 
lant unworthy of credit. The appeal, therefore, must be decreed in 
this respect, and the decree of the principal sudder ameen amended, 
the appellant will be entitled to receive the amount of rent disallow- 
ed by the principal sudder ameen in addition to the sum awarded 
in his decree, with interest and costs in proportion, and the respond- 
ents must pay the costs of appeal as regards tlie amount allowed 
to the appellant. 
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The 22nd March 1851. 

No. 78 of 1847. 

Jppeal from the decision of Moulvee Mahomed Kuleem, Principal Sudder 
Ameen, dated the 29th Septemder 1847 . 

Bliyrul) Chunclcr Sein, Koorna Moee, Jugbondoo Seln, Nubkishore 

Sein and Unund Chunder Sein, (Defendants,) Appellants, 
versus 

Joachim Gregory Negose Pogose, (Plaintiff,) Respondent. 

The appellants were respondents in the previous case. No. 75, 
and they appeal on the ground that the principal sudder ameen 
accepted some of tlieir receipts and rejected others, some of which 
had been attested, and had decreed for the plaintiff, respondent, from 
a period for whicli no proofs had been adduced : that all their 
witnesses were not examined, and that the detailed account of 
charges at the bottom of tlio principal sudder ameen’s decree was 
opposed to the order embodied in the decree. * 

As I have already recorded my opinion regarding the fabricated 
receipts filed by the appellants, no further remarks are necessary ; 
with respect to the witnesses, it appears that the appellants gave a 
list of four persons. On the 31st July three were in attendance and 
entered into recognizances ; on the 23rd September two of them gave 
evidence and no measures seem to have been adopted by the 
appellants as to the remaining two witnesses. I do not see, more- 
over, that their evidence, even if adduced, could have outweighed 
the objections to the receipts, and the incredibility of the testimony 
of the witness, Hydur Gazee, mentioned in the previous case. 

If there is any clerical error in the detailed account of charges at 
the bottom of the principal sudder ameen’s decree, it will be of no 
material consequence to the appellants who will be affected by the 
order embodied in the decree. 

Under these circumstances, I dismiss the appeal, with cost. 

The 24th March 1851. 

No. 76 of 1847. 

Appeal from the decision of Moulvee Mahomed Kuleem, Principal Sudder 
Ameen j dated the 2Sth September 1847 . 

Joachim Gregory Negose Pogose, (Plaintiff,) Appellant, 
versus 

Jugbondoo Sein, Nubkishore Sein, Unund Chunder Sein, Bhyrub 
Chunder Sein, and Gungamunee, wife of Mohun Chunder 
Rae, deceased, daughter of Kishenkaunt Sein, and Caleekinkur 
Sein’s (deceased) wife, name unknown, (Defendants,) Respondents. 

This suit was instituted by the plaintiff, to recover from the 
defendants the sum of rupees 1431 - 54-5 kt., including principal and 
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interest, and a certain sum for expenses from the year 1243 to tlic 
year 1252, after deducting payments on account of his share in a 
howla called Rutnessur Doss, kismut Ruttendee and Ram puttee, in 
a 12 anna share of his hereditary talook Joar Ruttundee, pergun- 
iiah Jafferabad Ruffeeanuggur. The grounds of the claim and 
the reply of the defendants were similar to those urged in the 
previous case. No. 75, with this difference, that from the year 
1244, the defendants claimed a deduction of rupees 7-10-3-19 kt. 
from the plaintifi‘'s jumma, on account of a ncwly-establislicd 
market, leaving the sum of rupees 191-0-1-lkt., as the jumma of the 
plaintiff’s share : and after deducting payments, according to the 
receipts in their possession, they declared there was only a balance 
of rupees 318-9-7 due to the plaintiff. 

The replication of the plaintiff was to the same purport as in 
the former case. No. 75, denying the genuineness of the receipts 
and supporting his claim for the item of expenses by the esta- 
blished custom of the pergunnah. 

The principal sudder ameen disallowed the claim on account of 
expenses, and giving credit to certain 
1244, 11th Phalpoonj receipts as noted in the margin, he deduct- 

1249 22iidAssiri* 26 amouiit as Well as the claim for 

expenses, and gave a decree for the 
plaintiff at the annual rate of rupees 191-1-1, as the jumma of his 
share for rupees 916-2, principal and interest, and costs in propor- 
tion, charging the plaintiff with costs on account of his excess 
claim, and the defendants with their own costs. Tlie arguments 
urged by the appellants are precisely similar to those in case, 
No. 75. 


I concur with the principal sudder ameen in disallowing the 
appellant’s claim for expenses, for the collection of which he 
has produced no legal authority; but I cannot agree with the 
principal sudder ameen as to the genuineness of the receipts which 
lie has credited. In my opinion their general appearance is primd 
facie evidence against their authenticity, and I reject them altoge- 
ther. The appeal, therefore, is decreed in this respect, and the 
principal sudder ameen’s order amended, and the appellant will 
receive the amount included in the receipts, disallowed by the 
principal sudder ameen, with interest, in addition to the sum decreed 
to him by that officer, and the respondents will pay the costs of 
appeal in connection with the amount decreed. 



ZfLLAH BACKERGUNG^* 


The 24tii March 1851. 

No. 79 of 1847. 

Appeal from the decision of Moulvee Mahomed Kideemy Principal Sadder 
AmeeUy dated the 2^th September 1847. 

Bliyriib Chuiidcr Seiii, Jugbondoo Sein, Nubkishore Sein, and 
Unund Cliunder Sein, (Defendants,) Appellants, 
versus 

Joachim Gregory Negose Pogosc, (Plaintiff,) Respondent. 

This case is connected with the previous case, and the grounds of 
appeal arc similar to those urged in a former case. No. 78, as regards 
some of their receipts being approved of, and some rejected, and all 
their witnesses not being examined. As I have recorded my opinion 
against the genuineness of the receipts alluded to, no further 
remarks seem necessary. 

The appeal is dismissed, with costs. 

The 24th March 1851. 

No. 77 of 1847. 

Appeal from the decision of Mouli^ee Mahomed Kuleemy Principal Sadder 
AmeeUy dated the 2\th September 1847. 

Joachim Gregory Negoso Pogosc, (Plaintiff,) Appellant, 
versus 

Koorna Moee, wife of Rajdoollub Sein, deceased, Bhyrub Cliunder 
Sein, Unund Cliunder Sein, Jugbondoo Sein, Nubkishore Sein, 
and Gungainunee, wife of Moliun Cliunder Rae, deceased, 
daughter of Kishenkaunt Sein, deceased, and Caleekinkur Sein’s 
(deceased) wife, name unknown, (Defendants,) Respondents. 

This suit was instituted by the plaintiff, to recover from the 
defendants the sum of rupees 886-1-1-1 kt., including principal and 
interest, and a sum for expenses after deducting payments from the 
year 1243 to the year 1252, on account of his share in a howla 
called Ramkishen Sein, kismut Ruttundee, in a 12 anna share of 
his hereditary talook, pergunnah Jaffirabad Ruffeeanuggur. 

The defendants denied the claim for expenses, which was an 
item they had never paid, and observed that after deducting the pay- 
ments made by them according to the receipts in their possession, 
there was only a sum of rupees 237-0-8, due to the plaintiff. 

The plaintiff, in his replication, contended for tlie propriety of his 
claim for expenses, that account being sanctioned by custom in 
the pergunnah. 
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The principal sudder ameen disallowed the claim for expenses, 
and giving credit to certain receipts as noted in the margin, he 
deducted the amount therein included as well 
1243 , 27 th Bhadoor. as the sum for expenses, and gave a decree 
1245 ’ 12 th Blmdoor. theplaintiff for rupees 643-12-8-8 kt., includ- 

ing principal and interest, and costs in propor- 
tion, charging the plaintiff with costs on account of his excess claim, 
and the defendants with their own costs. 

Tlie grounds of appeal are similar to those urged in case. No. 75. 
I concur with the principal sudder ameen in disallowing the 
claim for expenses, for the collection of which the appellant has 
produced no legal authority ; but I dissent from the principal sudder 
ameen as to the receipts which he has credited : their very appear- 
ance is primd facie evidence against their genuineness, and I reject 
them entirely. The appeal is, therefore, decreed in this respect, and 
the principal sudder ameen’s order amended, and the appellant 
will receive the amount included in the receipts disallowed by the 
principal sudder ameen with interest in addition to the sum decreed 
by that officer, and the respondents will pay the costs of appeal in 
connection with the amount decreed. 


The 24tii March 1851. 

No. 80 of 1847. 

Appeal from the decision of Moulvee Mahomed Kideem^ Principal Sudder 
AtneeUt dated the 2Ath September 1847 . 

Bliyrub Chundcr Sein, Koorna Moec, Jugbondoo Sein, Nubkishore 
Sein, and Unund Chimder Sein, (Defendants,) Appellants, 
versus 

Joachim Gregory Negose Pogose, (Plaintiff,) Respondent. 

This case is connected with the preceding one, and the grounds 
of appeal are similar to those urged in cases. Nos. 78 and 79, as to the 
principal sudder ameen crediting some of their receipts and reject- 
ing others and not examining all their witnesses. As I have recorded 
iny opinion against the genuineness of the receipts alluded to, no 
further remarks seem necessary. The appeal is dismissed, with 
costs. 
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The 27 tii March 18 j 1 . 

No. 1 of 1848. 

Appeal from the decision of Moulvee Mahomed Kuleem^ Principal Sadder 
Ameen, dated the 3lst December 1847. 

Ram Kisliore Chiickerbuttee, Ram Doolall Chuckerbutteo and Kala- 
cliand Cliuckerbuttee, (Defendants,) Appellants, 
versus 

Doorga Dass Chuckerbuttee and Ram Soonder Cliuckerbuttee, 
(Plaintiffs,) Respondents. 

This suit was instituted by the plaintiffs as paupers for posses- 
sion of 2 canees of land, with mesne profits, laying their damages at 
rupees 595, 12 annas. 

The plaint sets forth that, on the 29th Chyte 1213, the 
father of the plaintiff's mortgaged for 44 rupees, for one year, 
2 canees of land connected with their hereditary talook Neelkaunt 
Chuckerbuttee, kismut Roodurkud, to Rajkishen Chuckerbuttee, 
the ancestor of the defendants, and an agreement was written 
by him to that effect. At the same time it being a condition that 
Rajkishen was to liave possession of the land until the consideration 
money with interest was realized, and then to be released : that 
Rajkishen was accordingly in possession of the land, and on his 
death his heirs, the defendants, have continued in tlie same position, 
and realized from its assets the amount of the consideration money 
with interest and a large sum in excess thereof, and have not 
relinquished the land : that although the defendants have been in 
possession for a long time, tlie plaintiflPs did not consider their claim 
barred by the law, inasmuch as the defendants had not made any 
foreclosure, and they (plaintiffs) continue to pay tlie revenue of the 
talook : that some of their sharers, residing in the district of Dacca, 
had not joined them in tlie suit : and as for the 2 canees of land at 
the rate of 4 rupees, the consideration money with interest was paid 
up to the year 1224, leaving a balance of rupees 3, 10 annas, 
16 gundahs. From that date to the month of Bliadoor 1252 at tlie 
rate abovementioned, there would be rupees 219, 5 annas, 6 gundalis, 
2 cowrees, 2 krants due — in all rupees 223, 2 gundahs, 2 cowrees, 
2 krants Sicca, or Company’s rupees 237, 14 annas, the value of the 
assets and interest in proportion in all Company’s rupees 475, 
12 annas, and rupees 120, the value of the 2 canees, making an 
aggregate of rupees 595, 12 annas, at which amount the plaint 
Avas laid. 

Ram Kishore Cliuckerbuttee, Ram Doolall Chuckerbuttee, Jug- 
gut Chunder Chuckerbuttee, and Kalachand Chuckerbuttee observed, 
in reply, that ' as from the statement of the plaintiffs them- 
selves thirty-eight years and six months had elapsed ‘from the date 
of the transaction alluded to, and twenty-seven years and six 
months from the date of the payment of the consideration money, 



8 


ZlLLAn BACKEllGUNGE. 


their plaint was untriable under Regulation III. of 1793, and Con- 
struction Nos. 1036 and 813, and th^ey requested that their objec- 
tion might be first of all disposed of under the Circular Order of 
the 13th September 1843: they further declared that on the 29th 
Chyte 1213, Jugmohun Chuckerbuttee, the father of the plaintiffs, 
sold to their father, Rajkishen Chuckerbuttee, the land in question 
for Sicca rupees 44, who, and after whose death they (defendants) 
had been in possession for a very long time without any opposition, 
had paid the revenue and collected the rents, and from the date of the 
said purchase nearly forty years had elapsed : that for a long time 
after the purchase, the father of the plaintiffs received the rent and 
gave them receipts, and after his death Doorga Doss himself had acted 
in like manner : they denied any agreements having been given 
by their father as stated, and commented upon the value of the 
plaint having been raised in opposition to the law, for the assets 
being at the rate of 2 rupees, 8 annas per cance, and the price per 
canee rupees 25, the total value would not exceed rupees 50, so that 
tlie suit might have been received in the moonsift*" s court : tliat 
the plaintiffs first mentioned the agreement on limiting the mortgage 
to one year, and then alluded to the condition by which the land was 
to be released, when the money was realized for the assets. Such 
statements being contradictory that the plaintiff’s had made Bud- 
deenaut Chuckerbuttee’s (deceased) son,RamKishorc Chuckerbuttee 
and Jug DussereeDcbeea, wife of Ram Coomar Chuckerbuttee, defen- 
dants, to serve their own purpose, for they were sharers, and Bud- 
deenaut w’as a witness to the deed of purchase of their father. They 
concluded by observing that Sumboo Gungoolec and others, their 
enemies, were the promoters of this suit. 

The plaintiffs, in their replication, declared that tlie law quoted 
by the defendants had no connection with the present case, as by 
Clause 4, Section 3, Regulation II. of 1 805, there was no limit to 
a suit connected with a mortgage ; that this very objection had, on a 
former occasion, been started by Ramkinkur Chuckerbuttee, a 
sharer of the defendants, but the judge nevertheless decided tliat 
there were grounds for their suits : that this said person neither 
.then, llor for a long time after their pauper petition had been accept- 
ed, made any mention of rent being paid, and receipts granted as 
now stated by the defendants : that the father of the defendants 
had frequently had this land mortgaged to him, and as to the agree- 
ment Ramkishore, one of the defendants, was a witness to its execu- 
tion, and such agreement had invariably been written on plain 
paper on previous occasions : that the plaint had been correctly laid, 
and although one year had been written in the agreement as the 
limit of the mortgage, yet there was a verbal condition that the 
land was to be released when the consideration money with interest 
had been realized, and in this manner the amount had been liqui- 
dated up to the year 1224, 
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Tlie principal suclcler ameen was of opinion that the land in 
dispute had been mortgaged to the ancestors of the defendants and 
not sold : and with reference to the terms of the deed of sale by 
which the name of the father of the plaintiffs was to be struck off‘, 
and that of the father of the defendants recorded in the collec- 
torate, he observed that tlie defendants had filed receipts in opposi- 
tion to that arrangement, signed by the father of the plaintiffs, 
which appeared to have been recently prepared : and as the name 
of Sheeb Chunder Chuckerbuttee, one of the witnesses to the deed 
of sale who had given evidence, was not written below the deed 
but at the corner, there was reason to believe that he was a tutored 
witness, and as the remaining witnesses, in consequence of their 
death, had not been produced, the deed could not be said to have 
been attested : that with reference to Section 3, Regulation II. of 
1805, this suit could not be barred by the statute of limitation, 
which fact was confirmed, moreover, by the proceeding of ihe judge, 
dated the 10th August 1846, in connection with this particular 
case. Under these circumstances the principal sudder ameen gave 
a decree for the plaintiffs after deducting rupees 44, with interest, 
with mesne profits and costs, releasing Juggut Dessercc and others, 
absent, defendants, and awarding costs against tliose who had repli- 
ed in this case. 

The appellants urge that no proof whatever had been adduced 
in support of the agreement filed, by the respondents, and repeated 
their objections regarding the inaccuracy of the plaint, and declar- 
ed that, if the real value had been fixed, the plain tiffs could not have 
been admitted to sue as paupers ; that with respect to the receipts 
commented upon by the principal sudder ameen, it was notorious 
that a small portion of a talook could not be recorded in the collec- 
torate, and as to the name of Sheeb Chunder Chuckerbuttee being 
written in the corner, other names were written in the same manner, 
and at the time the deed of sale was written the small sized paper 
was in use, as was the case with a deed of sale of the plaintiffs 
(respondents), dated in the year 1212: tliat as the respondents liad 
admitted their (appellants’) kubala in which there is no allusion at 
all to a mortgage, it was incumbent on them to prove their asser- 
tion relative to the alleged agreement : that the principal sudder 
ameen had decreed tlie share of Ramkisliore Chuckerbuttee and 
Jog Dcsseree Debeca, sharers of the plaiiitifis (respondents), who 
should have been excluded from the suit, and given an order regard- 
ing the consideration money rupees 44, and interest, in opposition 
to the plaint. During the appeal Ramkishore Chuckerbuttee 
and Jog Desserco gave a petition, denying their collusion in the 
case, and stating that they had no objections to offer to the claim of 
the plaintiffs (respondents.) 

The respondents adduce no fresh arguments in support of this 
claim. 
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The principal sudder ameen having omitted to record any pro- 
ceeding under Section 10, Regulation XXVI. of 1814, regarding 
the primary objections of the appellants as barring the suit and not 
even having alluded to them in his final proceeding, this case might 
very fairly be returned for the purpose of supplying that omission : 
as the question, however, can be disposed of in appeal, it will, I think, 
be more just to do so, and thus prevent the delay incurred by a re- 
mand. 'J^'lie principal sudder ameen has proceeded entirely upon 
tlie documents furnished by the appellants and rejected their kubala 
which the respondents admitted, without referring at all to the prin- 
cipal document submitted by the respondent, namely, the ikrar, in 
support of which no evidence whatever was adduced : the purchase 
merely of a few canees of land of a talook does not necessarily en- 
title the purchaser to have his name recorded in the collectorate, 
and the omission to do so in this case cannot throw discredit upon 
the receipts filed by the appellants : the acknowledgment, moreover, 
of the respondents as to their having all along paid the Government 
revenue of the talook shows that there was no security for such trans- 
fer, and as the appellants who have been in possession of the land in 
dispute must have paid their rent to the respondents, or their father, 
there can be no valid reason for suspecting the receipts which they 
have filed: I cannot discover in the proceeding of the judge, dated 
the 10th August 1846, alluded to by the principal sudder ameen, 
that the law of limitation, was ever mentioned; the Regulation 11. 
of 1805, quoted by the principal sudder ameen, being of course 
applicable in the case of a mortgage. ^But the question for consi- 
deration here is whether there was a mortgage or an unconditional 
sale, and as the respondents have failed to produce any proof 
whatever in support of the former averment, and all the documents 
submitted by the appellants lead to a contrary belief, I decree the 
appeal, reverse the principal sudder ameen’s decision, and dismiss 
the plaint, with costs. 
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Present: FRANCIS LOWTH, Esq., Additional Judge. 


The 7th March 1851. 

No. 191 of 1849. 

Appeal from a decision of Moulvee Sped Mahomed Furreedooddeen^ 
Moonsiff of Jehanahadi dated the 9th November 1849. 

Sheodyal Singh, (Defendant,) Appellant, 
versus 

Muhadeo Datt and Kasliecnath, for self and as guardian of Madho- 

ram and Ramanund, his minor brothers, (Plaintiffs,) Respondents. 

This suit was instituted, on the 21st July 1849, to recover 
rupees 10, the price of a siris tree, which the plaintiffs declared to 
have been planted by their ancestor, Shcobuksh Singh, on a bank, 
forming the enclosure of a garden of mangoe trees, belonging to 
him in mouza Suharee, pergunnah Unchha, and which tlie de- 
fendant had cut down an (parried away. They also state that their 
case was struck off for default on tlie 18th July 1849, and is now 
renewed for the above sum, which, in reality, is less than the value 
of the tree. 

The defendant denied the title of the plaintiffs to the tree, which 
was of natural growth, and situated outside the boundary of their 
garden ; that, in reality, two trees had grown in the same place, 
one of which the plaintiffs cut and appropriated, whilst they agreed 
to allow the defendant to take the other, which was done by 
Gopal Singh, his relative ; he also pleaded tliat this claim was 
brought solely with the view of obtaining possession of, and es- 
tablishing a right to property other than the plaintiffs, and therefore 
the stamp duty was evaded, and the boundaries of the garden not 
being laid down, the claim should not be entertained. 

The moonsiff', considering the claim established, and that 4 
rupees was a fair price for such a tree, decreed the case for that 
sum in favor of the plaintiffs. 

The appellant urges that he was prepared to produce proof, but 
the moonsiff decided the case without allowing him to do so. 

The record shows the defendant to have been called upon to 
file his rejoinder on the 24th October 1849; but no such pleading 
appears to have been filed, nor is there any trace of his having 
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offered proof ; that tlie tree in question belonged to the plaintiffs 
is sufficiently proved by evidence, and as the claim was only for 
the price of one individual tree, and not for possession of any par- 
cel of land requiring the specification of boundaries to denote its 
locality, I consider the plea on this point worthless : and as the 
defendant admits that tlie plaintiffs cut and appropriated one tree 
from tlie same spot, and has produced no proof to support his 
statement or title to the other, I consider the order of tlie moonsiff 
correct, and therefore confirm it, and dismiss the appeal, with costs, 
without notice to the respondents. 


The 7th March 1851. 

No. 194 of 1849. 

Appeal from a decision of Moulvee Sped Mahomed Furreedooddeen, 
Moonsiff of Jehanahadi dated the Sth November 1849. 

Slieikh Unwaroola and Ram Suhal, Appellants, (Defendants,) in 
the suit of Sheikh lieekoo, son, and Miisst. Ramzah, wife, heirs 
of Sheikh Gliolam Murtazah, and Chcdiin, heir of Sheikh 
Chiikoo, (Plaintiffs,) Respondents, 

versus 

Appellants and Chukowrie Lall, for self and as guardian of Ram 
Suhai, aforesaid, and Lalla NathSuhai, (Defendants.) 

This suit was instituted, on the 2i3rd April 1849, for possession 
of 3 bcegalis of land planted with tal ^ul other trees, in mouza 
Turar, pergunnah Unchha, valued at rupees 45, and to recover 
rupees 4-8, amount of rents appropriated during the years 1254 
and 1255 F. S., total value of the suit being rupees 49-8. 

The plaintiffs state that in the village in question, 10 beegahs, 
2 biswas and 8 dhoors of lakhiraj land belonged to their ancestors, 
and that they have succeeded to the property, which, after resump- 
tion in 1244 r. S., was settled in 1842, and a pottah under date 
26th August, given to them; the defendants, however, in 1254 and 
1255 F. S., took the rents derivable from the trees in question, and 
thus dispossessed them ; they therefore sue for possession and rents, 
their case having been nonsuited on 2nd March 1849, for a defect 
in the description of the boundaries of the property, and the suit 
being laid on a wrong valuation, their claim is now reviewed, the 
deficiencies being supplied. 

Sheikh Unwaroola and Ram Suhai replied that the suit was 
undervalued, the value of the land only being stated, and as the 
trees yielded a rental of 4 annas each per annum, their value of 
rupees 25, should have been added, thus making the value of the 
suit 74-8, for which an 8 rupees stamp is necessary, whereas the 
plaint was written on one of rupees 4 ; they further pleaded that 
the plaintiffs were in possession of all lands settled with them and 
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to the extent stated by them, but that no trees existed on those 
lands, and tliat the boundaries had been incorrectly stated. 

Lalla Nath Suhai replied in support of the plaintiffs’ statement, 
and declared tliem to be in possession of their lands, for the rents 
of his share, of which, as proprietor of the village, he always grant- 
ed receipts, and therefore prayed to be exempted. 

The plaintiff’s then petitioned the court for the exemption of 
Chukowrie Lall, on tlie grounds that Jlam Suhai was no longer 
a minor. 

The moonsiff overruled the defendants’ objections as to the 
boundaries of the property, and considered their admission of the 
})lainliffs’ possession equivalent to an acknowledgment of their 
claim, and therefore their plea as to the non-existence of the trees 
to be so frivolous as not to require comment, and as Lalla Nath 
Suhai admitted the claim, it was clear all the defendants, with the 
exception of Chukowrie Lall, were answerable, and therefore gave 
a decree against all three defendants. 

In appeal arguments similar to those noted in their answer are 
advanced by the appellants, and further that the moonsiff had no 
authority to receive the supplementary plaint, exonerating Chukow- 
ric Lall ; that the boundaries laid down by the plaintiff’s and declar- 
ed by the moonsiff to correspond with those stated by the appel- 
lants, do not agree, and as the parties wished for a local enquiry, 
he should either have visited the spot himself, or have deputed an 
ameen ; further that the case should not have been decided without 
the production of either the plaintiff’s’ pottuh, the measurement 
papers, or the settlement proceeding. 

I consider the pleas urged by appellants as to the incomplete- 
ness of the investigation correct and valid ; the real question is 
whether the plaintiffs possess any such land as stated by them to 
be planted with tal trees, and whether the boundaries laid dowm 
by them are correct; a local enquiry would have settled both 
points and should have been made by the moonsiff in person or 
through an ameen ; the production of the plaintiff’s’ pottah, as well 
as the khusrah, or measurement paper, the daghs or "numbers of 
which relating to the plaintiffs’ lands were duly specified by the 
appellants, should have been insisted on for the same purpose. 
The moonsiff, however, appears to have been satisfied with the 
evidence of a few witnesses in proof of the existence of the trees, 
which is flatly denied by several parties, apparently deserving of 
equal credence, on the part of the defendants, and because the 
boundaries noted by both parties agreed in some particulars, has 
ruled that no discrepancies on that point exist : I therefore consi- 
sider the investigation most incomplete and unsatisfactory, and, for 
the reasons above noted, reverse the order of the lower court, and 
remand the case for further investigation and local enquiry, which 
the moonsiff will conduct either in person or through an accredited 
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ameen; the value of* the stamp of appeal to be refunded to the 
appellants. 


The 7th March 1851. 

No. 195 of 1849. 

Appeal from a decision of Moulvee Sped Humeedooddeen Ahmud^ 
Moonsiff of Aurungahad, dated the 9th November 1849 . 

Jeolal Singh, and after his demise his sons and heirs, Bishonath Singh, 
Deepnath Singh, Roopnatli Singli and Sreenath Singh, for selves 
and as guardians of Baboo Sahibzada Singh, minor son of Jungee 
Singh, deceased, (Plaintiffs,) Appellants, 

vei'sus 

Goordyalj Cowherd, (Defendant,) Respondent. 

This suit was instituted, on the 2nd April 1849, to recover rupees 
42-10-8, principal and interest of a bond, dated 1st Assar 1246 
F. S., which, it is alleged, the defendant executed for Sicca rupees 
20, stipulating to repay the amount, with interest, in Poos of the 
following year, but which he failed to do. 

The defendant denied the debt and bond, and pleaded that the 
deed had been fabricated to harass and annoy him, in consequence 
of his not acceding to the wishes of tlie plaintiffs in a matter con- 
nected with the execution of a decree taken out against Jyemungul 
Singh, in wdiich defendant’s property had also been attached but 
subsequently released ; and that the plaintiffs had assigned no reason 
for allowing their claim, if true, to remain unadjusted for nine 3 ^ears. 

The moonsiff dismissed the case, remarking that of the three 
witnesses to the bond, one declared his total ignorance of the trans- 
action, whilst the other two, being the plaintiffs’ putwaree and ryot, 
and their evidence contradictory, could not be credited, and further 
that the report of an ameen, deputed to institute local enquiries, 
proved the plaintiffs’ claim to be incorrect. 

In appeal,^ the arguments noted in the plaint are repealed, and 
further that the bond was fully and sufficiently proved by two 
witnesses, and that the ameen’s report was collusively prepared 
during the plaintiffs’ absence, of which, though brought to the 
notice of the court, the moonsiff took no heed. 

As the stampt paper on which the bond is written appears to have 
been purchased by Jeolal Doss, the plaintiffs’ putwaree, some 
four months previous to the execution of the deed, and the document 
itself, as well as the signatures of the witnesses alleged to have 
been present on the occasion, and that of the defendant himself, 
are all stated to have been written by the same party, and one of 
those very witnesses denies all knowledge of the transaction, and 
the testimony of the other, a dependant of the plaintiffs, is of a 
contradictory and therefore unsatisfactory nature, no faith can be 
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placed on such a deed of the fact of the deputation of the aineen : 
the plaintiffs must have been fully aware, the order having been 
passed on the 23rd of October 1849 in the presence of their vakeel, 
and therefore they are alone to blame for the local enquiry being 
conducted in their absence ; their objections on this point are con- 
sequently inadmissible, and as the depositions of several parties 
taken by the arneen prove the falsity of the claim, I uphold the 
order of the lower court, and dismiss the appeal, with costs, without 
notice to the respondent. 

The 7th March 1851. 

No. 198 of 1849. 

Appeal from a decision of Sped Mahomed Alt Ashruffy Moonsiff of 
Behar, dated the lOM November 1849. 

Syed Fuzzul Ilossein alias Syed Ncdah Ilossein, (Defendant,) 

Appellant, 

versus 

Syed Sadut Ali, (Plaintiff,) Respondent, Chukowrie for self and 
as guardian of Boodhec, his minor brotlier, sons of Telokcc, de- 
ceased, Oozardars. 

This suit, valued at 2 rupees, was instituted on the 15th July 1848, 
for the purpose of having two doorways, opened by the defendant, 
closed. The plaintiff urging that they were of recent date and detri- 
mental to his property : the defendant replied that they were of 
old date, and opened upon his own property, and therefore no 
damage could be sustained by the plaintiff. 

The moonsiff, after arguing at considerable length to prove the 
incorrectness of the measurement papers filed by the defendant, 
declared them to have been altered for the occasion, and consider- 
ing the evidence of the plaintiff ’s fifteen witnesses more trustworthy 
than that of the defendant’s three, gave a decree in favor of the 
plaintiff and directed tlic doorwaj^s to bo closed. 

In appeal, it is urged, that if the moonsiff’ entertained any doubts 
as to the correctness of the measurement papers filed, he should 
have required the originals for reference from the revenue author- 
ities, and though the moonsiff’ did visit the spot, no mention is 
made in his decision as to the facts ascertained by him. 

The record shows that the moonsiff' was requested to visit the 
spot, but I can find no trace of his having done so, which, I consi- 
der, he was in every respect bound to do, particularly as the land, 
on which the doorways or passages were declared to open, was 
claimed by both parties, as belonging to distinct lots or mouzas, 
and the moonsiff himself entertained strong doubts as to the correct- 
ness of the measurement papers filed, which could only be cleared 
up by local enquiry. I therefore consider the investigation incom- 



plcte, and local enquiry> to be conducted l)y the inoonsiif in person, 
requisite: the order of the lower court is tlierefore reversed, and 
the case remanded for further investigation witli reference to the 
above remarks : the value of the stamp of appeal will be refunded 
in the usual manner. 


The 7th March 1851. 

No. 191 of 1819. 

Appeal from a decision of Syed Mahomed Ali Ashrnff, Moonsiff of 
Behar, dated the lOth November 

Syed Fuzzul Hosscin, alias Sj^ed Nedah Ilossein, (Defendant,) 

Appellant, 

versus 

Syed Sadut Ali, (Plaintiff,) Respondent. 

This suit was instituted, on the 19th March 1849, for confirmed 
possession of 9 dhoors, dhoorkies of land, as pertaining to lot one 
in mouza Wazeerpore Bygunabad Palee Buzoorg, valued at 
15 rupees, 15 annas, the plaintiff urging that the ])roperty belonged 
to him, but as the defendant had, in the preceding suit. No. 198, 
claimed the land as pertaining to his estate, it was necessary for 
him to bring this action to have his possession established and con- 
firmed ; the defendant replied to the same effect as in the preceding 
suit, and declared the land to belong to his village Rampore 
Bygunabad, and that he held a kuboolcut of Telokee as ryot of the 
same. 

The moonsiff decreed tlie case in favor of the plaintiff on the 
same grounds as those noted in the suit. No. 198; in appeal the 
arguments already cited in that case arc rej^ealed. 

As the decision of this case depends entirely on the result of local 
.enquiry, directed in my decision passed this day in suit. No. 198, 1 
reverse the order of the lower court in this suit also, and remand 
the case for further investigation ; the value of the stamp of appeal 
to be refunded in the usual manner. 
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The 15th March 1851. 

No. 4 of 1849. 

Appeal from a decision of Sj/ed Tiifazzool Hossein Khan^ late Sudder 
Ameen of Jiehar, dated the 2^)ik January 1819 . 

Kuiihyc Sahoo and Moliun Salioo, (Defendants,) Appellants, 

versus 

Sycd Abdool Unsheed Shah Jumec and Musst. Fusseliun alias 
IJinninii, (PJaintitls,) Respondents; 1, Shah Ilussun Ally; 2, 
Sliah Ameer Ally; 3, Shah Abdool Knreein ; and 4, SJiah Kuinal 
Ally, Objectors. 

This suit was instituted, on the 22nd April 1847, to rccovtT 
rupees 981-5-4, principal and interest, being balance of rents of a 
farm lease of certain villages in i)ergunnali Siris, from 1242 to 
1251 F.S. 

The ])lain tiffs state, that ])eing possessed of three shares of a sixtii 
share of inouza Bhutuneeah, and three shares of one-third of 
mouzas Miijholee and Selimpore, together with some lands in 
Puttoe, acquired by purcliase and other ancestral property, and hold- 
ing a farm lease of one sluire of the property of Shah Ameeroollah 
and Musst, Fyzun alias Gheesoo, from 1236 to 1244 F. S., they 
leased tlie whole to the defendants from 1241 to 1249 F. S., at a 
juinma of Sicca ru})ees 634-5, on an advance of Sicca rupees 4401, 
the ])ottah being dated 4tli Assin 1241 F. S,, and the conditions in- 
serted therein to the effect, that of the jumma 330 rupees, 1 anna 
should be retained by tlie farmers in payment of the interest of tlie 
advance at 10 annas per cent, per mensem, and the remainder be 
paid to tlie plaintiffs; that as the lease of Ameeroollah and Fyzuifs 
share would expire in 1244, a fui'ther condition was inserted to the 
effect, that the proprietors might either resume the management of 
their share or receive tlie rents from the farmers, defendants; that 
the defendants took possession of the whole of the property accord- 
ingly, and appropriated the rents and jirofits of all the shares up to 
1243, after whicli the jumma was reduced to the extent noted in 
the lease of Ameeroollah and Fyzun’s share, and defendants retained 
possession of the plaintiffs’ shares only up to 1251 : as, however, they 
have failed to pay uj) their rents as agreed upon, the plaintiffs now 
sue for the recovery of the amount noted, after deducting interest 
due to the defendants on the sum advanced and certain other sums 
paid. 

The defendants denied the correctness of the claim, urging that 
the plaintiffs had in the first place misstated the amount of Govern- 
ment revenue payable botli for their own and Ameeroollah and 
Fyzun’s shares, whilst secondly, the amount of profits receivable by 
them yearly had been overrated; that, however, all demands had 
been discharged, and defendants, in fact, had to receive a surplus 
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from t!ie plaintiffs, according to an adjustment of accounts which 
took place in 1251, when all receipts, after examination and com- 
parison with the account, were returned to the plaintiffs; the 
account, or wasil-bakee, liaving been mislaid, and the fact being 
known to the plaintiffs, this action had been brought The defend- 
ants fuither pleaded that the plaintiffs should have sued them sum- 
marily in the event of any balance of rent having actually accrued, 
and by omitting to include in their claim the rents of the two and 
half years from 1252 to the date of the plaint, they had evaded the 
stamp duty ; the defendants subsequently represented their having 
found the mislaid wasil-bakee account. 

Shah Hussun Ally declared all the lands in Puttoe to belong to 
him, and the plaintiffs to have no property therein. 

Shah Ameer Ally stated the Government revenue of his share to 
amount to rupees 34, and not 46-3-6, as pleaded by the defendants. 
Shah Abdool Kurreem and Shah Kuinal Ali also represented the 
amount of the Government demand against their shares, respec- 
tively. 

The sudder ameen decreed the case in favor of the plaintiffs 
for rupees 644-8-4, as duly noted in an account attached to the 
record, and declared them not entitled to the balance, or rupees 
336-13. 

Against this decision both parties appeal, the defendants in this 
number and the plaintiffs in No. 6 of 1849, the former urging 
that their wasil-bakee accounts for 1242 and 1243 F. S. being 
correct, the amount claimed for those two years as balance of re- 
venue, together with the interest thereon should have been deducted 
from the plaintiffs’ claim, and that had such balance existed, the 
fact would liave been noted in an ikrarnama declared to have 
been executed relative to some other pro})erty: whilst the latter, 
the plaintiffs declare the deduction made by the lower court to bo 
unjust, and the decision defective, inasmuch as interest, for the pe- 
riod of the investigation of the case and up to date of payment of 
the sum decreed, has not been allowed. 

The only points of consequence to be considered in these two 
appeals, which must be , decided together, are whether the amount 
of Government revenue stated by the plaintiffs is correct, and, 
consequently, whether the deduction made by the lower court is 
proper or not, and whether the defen(|ants’ accounts are trustworthy. 
From the various proofs filed by the defendants to establish their 
statement relative to the defect in the plaint on the first point, it 
is very clear that the plaintiffs did misrepresent the facts of the Go- 
vernment demand, and having stated the revenue at a much lower 
figure than was right with the view of increasing the amount of 
their profits claimable from the farmers, defendants, I consider the 
deduction made by the lower court on this account just and proper. 
It is m ged tiiat the defendants Iiaving first expressed their inability 
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to produce the accounts of 1242 and 1243, in consequence of their 
having been mislaid, and subsequently declaring their recovery, 
cannot be allowed credit for such documents labricateJ for the oc- 
casion, and wliich being on plain paper are inadmissible ; the objec- 
tions raisecl to these accounts are, I consider, of very little value, 
and I do not agree in opinion with the sudder aineen as to their in- 
sufficiency and consequent rejection ; it is generally the custom for 
parties to have accounts of this description made out on plain paper, 
and therefore I see no reason for rejecting those filed by the de- 
fendants on that score, and as they bear tlio seals of the plaintiffs, 
relative to the forgery or fabrication of wliicli no sufficient proof 
has been adduced, I consider them correct documents, and tlie de- 
fendants entitled to credit for the amount claimed as balance with 
ijiterest for those years. The other accounts filed by the defendants 
are not of such value, being both very sus])icious in appearance 
and unsupported by otlier proof, and therefore I reject tliem. Under 
these circumstances the appeal is decreed, and tlve order of the 
sudder arneen amended, the sum of rupees 375-9 being deducted, 
on account of the (2) two years above cited, from the amount 
noted in liis decree, thus leaving a balance of rupees 268-15-4 due 
to the plaintiffs, on which they are entitled to recover interest 
from the date of the institution of the suit up to that of payment. 
The respondents will pay all costs of this appeal, and those of the 
appellants in the original action be reduced in proportion to the 
amount awarded. 


The I5tii March 1851. 

No. 6 of 1849. 

Appeal from the decision of Sped Tufazzool Ilossein Khan, late 
Sudder Arneen of Bchar, dated the 2bth January J849. 

Syed Abdool Rusheed alias Shah Jummee, and Musst. 
Fussehun alias Uinmun, Plaintiffs, (Appellants,) 
versus 

Kunhye Sahoo and Mohun Sahoo, Defendants, (Respondents.) 

1, Shah HoseinAIi; 2, Shah Ameer Ali ; 3, Shah Abdool 

Kureem ; and 4, Shah Kumal Ali, Objectors. 

This is the second appeal from the decision of the sudder arneen 
recorded in the preceding suit. No. 4 of 1849, in which all the 
particulars of the matters in dispute, together with the grounds 
of appeal have been already detailed ; it is therefore needless to 
repeat them, and having, by my decision of this day in that case, 
amending the order of the lower court, declared this appeal to be 
groundless, I need only refer to tlie reasons given inthatjudg- 
ment for its rejection, and to declare the appeal dismissed, with 
costs chargeable to the appellants. 



The 20th March 1851. 

No. 21 of 1849. 

Appeal from the decisimi of Syed Tufuzzool Hoasein Khan^ late 
tSudder Ameen of Behar, dated the \2th May 1849 . 

Rajah Ilimut Ali Khan, Appellant, (Defendant,) in the suit of 
Lutchmun Persaud, Respondent, (Plaintiff,) 
versus 

Appellant and Jeetun Singh, Defendants. 

This is an appeal on the part of tlic second defendant noted 
in suit, No. 22, this day decided. 

Tlie appellant urges that the plaintiff* could not claim foreclosure 
of the mortgage, as the sum of rupees 132, received by liim, 
should have been first credited to the repayment of the principal, 
instead of the interest of the sum advanced. 

For the reasons given in case. No. 22, I dismiss this appeal also, 
with costs, without notice to the respondent. 


The 20th March 1851. 

No. 22 of 1849. 

Appeal from the decision of Syed Tufuzzool Ilossein KhaUy late Sadder 
Ameen of BekaVy dated the Vlih May 1849 . 

iTeetun Singh, (Defendant,) Appellant, in the suit of Lutchmun 
Pershad, (Plaintiff*,) Respondent, 
versus 

Appellant and Rajah Himut Ali Khan, (Defendants.) 

This suit was instituted, on the 24th December 1844, for posses- 
sion of a third share of mouza Kckurcah Bughodur, ashe-mi’- 
dakhilec pergunnah Sumoy, in virtue of a mortgage made absolute, 
valued at rupees 321, 1 anna, or three times the rent roll. 

The particulars of this suit are recorded at pages 186 and 187 of 
•the Decisions of this Court for December 1847, or the 7th of which 
month the decree passed by the then sudder ameen, dated June 26th, 
1846, was confirmed in appeal in favor of the plaintiffl On appeal, 
however, to the Sudder Court, the suit was remanded under date 
May 3rd, 1848, for further enquiry, relative to the existence and 
])urport of an ikrarnameh cited by the appellant, to determine on 
the validity or otherwise of certain documents asserted to have 
been acknowledged as genuine in a previous action, and to receive 
such further evidence as the parties might adduce. 

The sudder ameen recorded his opinion to the following effect : 
that on perusal of the proceeding held by the judge, under date 
December 19th, 1844, it was clear that all objections advanced by 
Rajah Himut Ali Khan respecting the foreclosure of the mortgage, 
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liad been overruled, and the mortgage made absolute; it was there- 
fore unnecessary to consider further any of the objections raised by 
tliat party ; that Jeetun Singh had not filed the original j)ottah, and 
the ainanutnameh produced as relating to that deed, merely showed 
him to have deposited rupees 1000 as security for tlie due fulfil- 
ment of his fanning engagement ; that in the renewed pottah of tlio 
23rd Jyte 1248 F. S., rupees 2000 are clearly stated as tlie 
amount of advance, and as no mention whatever is made therein 
of the bond debt of ruj)ees 1000, and the conditions specified in that 
<locument of 1246 F. S., were rendered null and void by those of 
pottali. It was clear the bond claim was incorrect, and that the 
defendant, Jeetun Singh, was entitled to recover only the 2,000 rupees, 
mentioned in the saiil pottah and the ikrarnaineh of Aughun 3rd, 
1250 F. S., and as lie admitted this last document, it was vain for 
him to question tlie correctness of the mortgage ; a decree, therefore, 
was passed in favor of the plaintiff declaring liirn entitled to recover 
possession on the expiration of the lease and payment of rupees 
2000 to Jeetun Singh ; the costs of the suit being charged to the 
jiarties, respectively. 

Against this decision Jeetun Singh appeals, urging that as lie liad 
to receive rupees 1000 on account of tlie bond executed in the 
name of Doolar Singh, and which had been recognised as a correct 
document in a prior action, and his claim to rupees 1000 on 
account was established both by the statement of Rajah Ilimut 
Ali Khan himself and the evidence of witnesses, the siidder 
aineen should liave awarded payment of those sums also ; that 
the amount of the bond was not mentioned in the pottah, or 
ikrariiameh, on account of its being a distinct transaction carry- 
ing interest, and that the balance of account was struck in tlie 
end of 1250 F. S., after the execution of the ikrarnaineli, and 
therefore was not noted therein : he also objects to being saddled 
with any share of the expenses. I have carefully considered this 
case in all its bearings, and as the appeal by Rajah lliinut Ali Khan 
in No. 21 of 1849, ♦originates in the same decision, it is as well to 
record the grounds of my dismissal of both appeals in one judgment. 
In the bond executed by Rajali Himut Ali Khan in favor of Doolar 
Singh, under date 23rd of Bysakh 1246 F. S., it is stipulated that 
the amount 1000 rupees should be repaid at the expiration of four 
years, and two out of three shares of property then in lease to Jeetun 
Singh on an advance of rupees 1000 are jdedged as security, no 
mention of interest being made; this deed appears to have bcen^filed 
in previous suits as pleaded: the subsequent j)ottah of 1248 F. S., 
and ikrarnaineh of Aughun 3rd, 1250, however, both specify the sum 
advanced by Jeetun Singh against the estate to amount to rupees 
2000, namely, 1000 on account of the former pottah, and 1000 
lodged as security, the bond debt being in no wise referred to : as 
both the above documents are of later date than the bond, and their 



genuineness is not (lisj)ated; all mention of tlie loan on tlie bond is 
omitted, though no valid reason for its non-insertion, on the score 
ofinten^st as pleaded, is discoverable; tlie terms of tlie lease to 
which the bond referred were altered, and the lease itself tliereby 
cancelled; and it is impossible to snp])ose the a]>pellant would have 
submitted to an omission so prejudicial to liis interests, if it at the 
])criod of tlie execution of either of these deeds liis bond claim was 
still outstanding. I reject his plea on this j)oint as totally insufficient 
to prove any other lieu against the property beyond tliat mentioned 
by the sudder ameen. The account filed in support of the furtlier 
claim of rupees 1000,1 likewise consider untrustwortliy ; it bears no 
date and tlierefore cannot be received as a sufficient tlocument, and 
consequently is rejected; the ikrarnameh bears date November 21st 
1842, or Augbuii 3rd, 12o0, and is to the efiect that Jeetun Siiiijli 
would pay yearly rupees 132, on account of the property mortgaged 
to tlie jdaintiff, from 1250 F. S., till tlic redenqition of the mortgage, 
it is argued that as this sum exceeded the amount of interest claim- 
able by the plaintifi* on account of the mortgage and having been 
paid to him as per receipts filed, he could not claim tlie foreclosure 
of tlie mortgage, being entitled to recover oidy the balance of the 
principal advanced ; 1 do not find these pleas borne out by the facts 
of the case; certain receipts for the sum above noted are doubtless 
filed, but cannot be considered of much value, tliough they are 
dated in 1250, and therefore must have been executed, if at all, by 
tlie plaintiff' long previous to Rajah Hiinut Ali Khan’s petitioning 
the court on the 17th December 1844, relative to the redeuqition of 
the mortgage, yet not a syllable on the subject is noted in that pe- 
tition, nor do 1 find, as pleaded, that the plaintiff' admitted liaving 
received sucli money. I, therefore, consider these receijits spurious, 
but as the plaintiff' accepted this ikrarnameh, and rupees 2000 are 
clearly stated therein to be due to Jeetun Singh on account of a loan 
or advance, be is of course liable for its payment, Tlie ajipeal is, 
therefore, dismissed with costs, and the order of tlie lower court 
confirmed, without notice to the respondent. , 
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Present : J. H. PATTON, Es« , Judge. 


The 3iid March 1851. 

No. 140 of 1850. 

Appeal from the decision of Pearee Mohvn Ba?iprjea, Moousiff of Kjjtee, 
dated IG/A March 1850. 

Kumlakaunt Samuiit, (Plaiiitiif,) Appellant. 
versus 

Huri Singli liai and others, (Defendants,) Respondents. 

Receipt for revenue paid, action laid at rupees 16. 

The plaintilf sues tlie defendants for a receipt for 16 rnpees, 
as rent paid on account of self and brother, Kasu Sanmnt, on the 5th 
Bhadoon 1256, before witnesses, their joint jumina being rupees 38, 
10 annas. The goinashta to whom the money was paid, is allegeil 
to have put off the plaintiff from time to time on the plea of 
press of bnsines.s wlien demanding the quittance. 

The defendants deny the correctness of the plaintiff’s statement 
as to the amount of the consolidated jumma of self and brother, and 
declare it to be rupees 52, 12 annas, and affirm that no j)ayments 
whatever have been made on account of 1256, and that the action 
has been fraudulently brought with the intent of lowering tho 
fixed revenue. 

Tlie plaintiff’s rejoinder sets forth that he obtained a decree. 
No. 2525, from the moonsiff’s court in Bysakh 1248, fixing his 
rent at the amount stated in the plaint, and cliallengcs the defend- 
ants’ proofs as to the time, manner and circumstances of the 
enhancement made thereon. 

The defendants’ reply to rejoinder, purports to shoAv tliat they 
held the plaintiff’s engagement for the higher rent, stated by them 
as executed in Bysakh 1250, and proofs of his payment of that 
rent from that period up to 1255. \ 

The moonsiff* rules tliat there is no occasion in this suit to enter 
into and determine the question of the disputed amount of rent, 
but to decide whether, or not, the plaintiff* paid the alleged 16 rupees 
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on account of revenue and failed to get an acknowledgment of the 
payment. In his estimation tlie two witnesses examined in support 
of tlie payment are not entitled to credit, because they have on 
a former occasion given evidence against the defendants, and one 
of them admits that he has sued them in a similar action to the 
])resent in his (tlie moonsiff’s) court. The plaintiff, moreover, is un- 
able to adduce further testimony, although allowed six weeks to 
do so, and it appearing by tlie affidavit of the defendant, Kartick 
Chunder Mookerjea, who is the gomashta of the defendant ta- 
lookdar, Iluri Singli Rae, and the only party able to attest the village 
accounts filed by him that no rent has been paid by the plaintiff 
for 12o6, the moonsiff dismisses the suit, and decrees for the 
defendants. 

The plaintiff appeals against the decision, and thinks it hard that 
his witnesses should be disbelieved, because they have borne testi- 
mony against the defendants on a former occasion, and one of them 
has brought an action against them, and contends tliat the moonsiff 
should have cited his absent Avitnesses if he thought the evidence 
of those present insufficient to establish his claim, and has acted 
contrary to law .and pr.acticc in taking the oath of the defendant 
Kartick Clmnder Mookerjea, referring particularly to the precedent 
ruled in tlie Sudder Dewanny Adawlut’s Decision of 7th August 
l847,/«r^ Shamamohun Bose, appellant, and Rainnerain Mookerjea, 
respondent. 

1 see no reason to dissent from the moonsiff, on the grounds 
of his rejection of the a}'pelhuit’s witnesses. The fact of their 
having before given evidence against the jiarties concerned is a 
prm/d Jric'/d proot' of enmity and unfriendly feeling towards them, 
and the fact of one of them having instituted legal proceedings 
against their principal, the respondent, Huri Singh Rae, clearly dis- 
entitles his testimony to be regarded as unprejudiced and impartial. 
The })recedent quoted by the appellant is inapplicable. In the case 
to wliicli it refers four defendants were released from the opera- 
tion of the suit, and discharged without the plaintifTs permission 
and concurrence, and subsequently summoned and examined as 
witnesses for the defence. Tliis was manifestly irregular and tanta- 
mount to a vitiation of the proceedings whicli sanctioned the mea- 
sure. In the present instance such has not been the case. No de- 
fendant has been released or discharged, and one of them merely 
sworn to the truth of documents immaterial to the issues of the 
suit, and attestable only by him. He was the gomashta of the 
talookdar, the preparer and custodian of the village accounts which 
none but he coidd prove. It was clearly the business of the 
appellant to move the court for the production of further evidence, 
if tliat already brought was insufficient, and not the business of the 
court to seek such further proof. Tlie appellant was allowed 
ample time to bring his case to maturity, and has no reason to 
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complain of the moonsifFs want of attention to liis requisitions. I 
SCO also that of the four persons cited by him, to prove the alleged 
payment of the revenue, three have been examined, and do not 
support tlie fact. I can find no ground for interfering with the 
award made by the court of first instance, and affirm it 


The 4th March 1851. 

(!5ase No. 142 of 1850. 

Appeal from the decision of Mr, J, S, Bell, Sudder Moonsif of East 
Bard wan, dated the 18M March 1850, 

Gimna liewa, (Plaintiff,) Appellant, 
versus 

Srlmunt Singh and others, (Defendants,) Respondents. 

Refund of money taken as a bribe, action laid at ru- 
pees 10-1. 

The plaintiff charges the defendants with bribery and corruption, 
and brings this action to recover the amount corruptly and unlaw- 
fully appropriated under the following circumstances. The defend- 
ant, Srimunt Singh, admired and wished to become intimate with 
the daughter of the plaintiff who discountenanced the intercourse, 
and in doing so exasperated the defendant to such a pitch that, being 
a police officer, he, in conjunction with others, also attached to the 
police force, trumped up a case of goat-killing against both mother 
and daughter, and under its cover extorted the sum of 1 0 rupees. 

The plaintiff appealed to the criminal court for redress, but her 
case was dismissed by the magistrate. 

The defendant, Srimunt Singh, repudiates the plaintiff’s allega- 
tion, and ascribes action to the influence of the evil-disposed persons 
in the habit of frequenting the plaintiff’s residence, whom, ho alleges, 
it is his duty as a police officer to warn off and disperse when un- 
lawfully assembled. He pleads the plaintiff’s suit barred, because 
she has omitted to state in her plaint that it is in annulment of the 
magistrate’s order that she brings her action, and because she 
has committed a lache in his official designation, styling him 
a burkundauze or pliauridar, instead of a jemadar. He concludes 
by remarking that he is a Rajpoot by caste and the plaintiff a 
Bagdee, and that it is not ])robable, under such circumstances, that 
such violent opposition as that alleged should have been made to 
his intimacy with the daughter, had he felt disposed to cultivate 
it. 

The other three defendants, namely, Puran, Narain and 3udistir, 
are chowkeedars, acting under the defendant, Srimunt Singh’s orders, 
and in their reply generally corroborate the statements made in his 
defence. 
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Tlie ])laintift‘s rejoinder maintains that her action can lie under 
the provisions of Clause 3, Section 9, Regulation XIIL of 1793, and 
the Construction No. 58, and that she has committed no lache 
either in mis-styling the defendant, Srimunt or omitting to state in 
plaint that her object in bringing action was to cancel the magis- 
trate’s award. 

The moonsiflf rules the suit unproven, and decrees for the 
defendants. He disbelieves the evidence of the three witnesses 
cited by her to prove the extortion, because he cannot conceive it 
possible tliat a Government officer would demand and receive a 
bribe in the public manner represented. He is also satisfied from 
the ameen’s local enquiry that there is no ground for the action, 
and that the claim is fraudulent and set up from malicious motives, 
the more so that the immediate neighbours of the plaintiff* are un- 
able to speak to the facts, and disclaim all knowledge of the transac- 
tion detailed by her. 

Tlie plaintiff* is dissatisfied with the award, and appeals against 
it, but the grounds of her objection arc general and embrace ex- 
ceptions to the views adopted and inferences drawn by the court 
of first instance. 

I have carefully examined the record of the moonsiff’s decision, 
and see no reason to dissent from the conclusions he has drawn. 
The evidence adduced in support of the issues pleaded by the appel- 
lant in the original suit, is manifestly defective and disentitled to credit 
from discrepancy and contradiction. I incline, moreover, to the moon- 
si ff’s opinion that it is highly improbable that an act of bribery and 
corruption, similar to the one alleged to have been perpetrated in 
these proceedings, should have been done with such publicity and 
utter disregard to future consequences. I therefore affirm his 
judgment, and dismiss his appeal. 


The 5th March 1851. 

Case No. 6 of 1850. 

Appeal from the decision of Nazeerooddeen Mahomed^ Acting Sudder 
Ameen of East Burdwan^ dated 2bih March 1850. 

MuharajaliMahtabChund Buhadoor, Rajah of Burd wan, (Plaintiff*,) 

Appellant, 

versus 

Ramchurn Mitre, (Defendant,) Respondent. 

This was an appeal to recover interest accruing subsequently 
to the institution of a suit, in which the principal and interest, 
equivalent to the pi’incipal, had been adjudged. 

The claim was laid at rupees 16-5, but tacitly disallowed by the 
court of first instance. 
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The original action was for arrears of revenue and tlie interest 
accruing thereon Ijad accumulated so as to exceed the principal 
antecedent to the institution of proceedings to recover. It was 
decreed to the appellant in every particular, save the interest which 
liad accrued j)endentt but all mention of that item was omitted 


in the decree, and the claim thus virtually disallowed. He, there- 
^ ^ ^ ^ fore, filed this appeal and prayed 

S. i)! i:: S lolh D"[La.or‘i823. removal of the interdiction, 

pleading the justice or the case 
and the principle laid down in the precedents noted in the margin, 
in favor of his application. 

I dismissed the appeal for the reasons set forth in my judgment 


of the 20th of June 1850, at pages 113 and 114 of the Decisions 
of East Burdwan for that month, and the case has been remanded 


for a fresh trial by the superior court, on special appeal on the 
grounds detailed in page 560 of their decisions in November and 


December last. 


It would be a small matter for me to explain the inconsistencies 
with which my judgment has been charged in the remarks of the 
court ■ in sending back the case, and point out particulars in which 
those remai'ks arc inapplicable ; but I content myself with making 
some verbal alterations in my former statement of the case, and 
have no doubt that the amended version will be found less errone- 


ous and less obnoxious to the imputation of misconception. 

As regards the judgment and the grounds on which it is made, 
my mind is unchanged, and I hereby repeat and affirm it. The 
claim made by the a])pellant was inadmissible, and in whatever 
way he did so, the acting sudder ameen was perfectly riglit to 
reject it. The award of interest in excess of princi[>al In both 
the precedents quoted in support of appeal was manifestly made 
on the consideration that the delay in the final adjustment of the suit, 
which was considerable, was ascribablc to the courts through whicli 
they passed, and not to procrastination on the part of the suitors. 
In the present appeal the case is diametrically opposite, the accu- 
mulation (of interest in excess of principal) Jiaving accrued prior 
to institution of action, and the whole delay chargeable on tlie 
suitor. I reiterate my former opinion that this is no case for 
the exercise of the discretion indicated in the precedents quoted 
to the exclusion of the broad principle maintained in Section 6, 
Regulation XV. of 1793, and overrule the appeal. 
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The Cth March 1851. 

Case No. 139 of 1850. 

Aptieal from the decision of Peare Mohun Baneriea, Moonsiff of Kytee. 
dated Wth March 1850 . 

Utumcliurn Dut and others, (Plaintiffs,) Appellants, 
versus 

liamcsur Dut and others, (Defendants,) Respondents. 

Value of fish unlawfully appropriated, action laid at ru- 
pees 31-10-13-1-1. 

Tile plaintiffs sue the defendants for the plunder of fish, apper- 
taining to a tank in which they held a 2 anna share, the quantity 
so appropriated being 50 maunds of large and 20 maunds of small 
fish, of the value of which they claim their quota. 

The defendants deny the unlawful appropriation, and ascribe suit 
to annoyance on the part of tlie plaintiffs, in consequence of their 
refusing to drag the tank in the absence of the other sharers and 
preventing the plaintiffs from doing so. They contend that the 
tank is incapable of containing the quantity of fish alleged to have 
been plundered, and maintain that the action is barred because the 
plaintiffs have made only one of the sharers a party to the suit. 
They declare, moreover, that they have done this fraudulently, in 
the liopc of inducing the sliarer sued to confess judgment. 

Tlie moonsiff, in his decision, propounds three points for enquiry 
and adjustment, i. ^., whether the suit is barred in consequence of 
the alleged lache, whether the tank is capable of holding the 
quantity of fish said to have been plundered, and whether the fiict 
of the unlawful appropriation is supported by evidence. He rules 
with regard to the first that in a suit of the nature of the present, 
the objection is not valid, as it is no speculative point, but a matter 
of fact, which is to be determined. With advertence to the second, 
he remarks that the enquiry fails to establish the capacity of the 
tank to the extent alleged by the plaintiffs, and determines in re- 
ference to the third, that tlie evidence is defective and insufficient 
to sup])ort the issue pleaded. An ameen was directed by the 
moonsiff to institute a local enquiry into the merits of the case, 
but the plaintiffs refused to have it, and would not lodge the ex- 
penses necessary to his deputation. Tlie moonsiff* therefore dis- 
misses the suit, and decrees for the defendants. 

The plaintiffs appeal against the decision, and contend that the 
moonsiff should have decreed in their favor to the extent of their 
share in the value of 22 maunds of fish, alleged by their witnesses 
to have been plundered, and not dismissed their entire claim, and 
justify their refusal to deposit the ameen’s expenses on the plea that 
they considered the measure uncalculated to benefit their cause. 

The grounds of appeal are utterly untenable. The moonsiff 
could not possibly have made an award contrary to the terms of 
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the plaint^ and on evidence at variance with its purport, when tJiat 
evidence was in itself uncredit-worthy, and it is difficult for tJjc 
appellants to have assigned a more frivolous and unsatisfactory 
reason for foregoing the admitted advantages of a local enquiry. 
The record^ moreover, shows that the tank could not contain the 
amount of fish said to have been taken out of it, and that the 
suit Ijas been bronglit by the complaining party in consequence of 
tlie resistance, both active and passive, made by the respondents to 
tlieir dragging the tank in the absence of the other sharers, and 
with the view of getting them (respondents) into trouble. I tliere- 
fore dismiss the appeal. 


The Gth Maiich 
Case No. 144 of 1850. 

Appeal from the decision of Cazi Nazeerooddeenj Moonsiff of Indoss. dated 
'mh March 1850. 

Gomani Dasi, (Objector,) Appellant, 
versus 

Tarachand Ghosc, (Plaintiff,) Respondent. 

Ojidanath Bose, (Defendant,) Respondent. 

Bond Dedt with mortgage, action laid at rupees 30-12. 

The plaintiff sues the defendant for debt on mortgage. 

The defendant confesses judgment but pleads re-payment. 

The objector claims the mortgaged land as her purchased proper- 
ty, and declares the action a collusive proceeding betw^een the plain- 
tiff and defendant to dcpi'ive her of her rights. She admits that 
the land originally belongacl to the defendant, whom, in conjunction 
with others, she sued for maintenance and obtained a decree, in 
execution of which it, together with other land, was attached and 
sold, and purchased by her. 

The moonsiff decrees for the plaintiff, on the admission of claim 
by the defendant and proof of debt and bond, and rules that the 
issues pleaded in objection cannot be determined without a separate 
action on the part of the objector. 

Against this judgment the objector remonstrates and contends in 
appeal tliat she has a right to be heard. 

I concur in the justice of the appeal, and think that tlie third 
party is entitled to have her claim to proprietorship enquired into 
and determined. T, therefore, reverse the moonsiff'^s decision, and 
remand the case for a fresh trial on a consideration of the issues 
pleaded in objection. 



26 


/ILLAH EAST HU III) WAN. 


The 12tii March 1851. 

Case No. 143 of 1850. 

Appeal from the demion of Munmohun Baboo, Moonsiff of Khundghose, 
dated \^th March 1851 . 

Jitu Surma and others, (Appellants,) Plaintiffs, 
versus 

Kadirbuksli and others, (Defendants,) Respondents. 

IlECEiPT'for rent, action laid at 13 rupees. 

The plaintiffs sue the defendants for a receipt or acknowledgment 
for 13 rupees paid as rent for 1255, being balance of a 
jurnma of 41 rupees, registered in their names on account of the vil- 
lage of Majerdunga, the property of Uinjid Ali and others. The 
payment is alleged to have been made on this wise. The sub-lessee 
of the estate, the defendant, Kadirbuksli, enforced the provisions 
of Regulation V. of 1812 against the plaintiffs, and attached their 
crops for aiTears of revenue, when matters were accommodated 
and the claim settled for rupees 26, 10 annas, of which amount 13 
rupees were paid to his gomashta, the defendant, Srinath Rae, by 
two separate parties, but no acknowledgment given. 

The defendants admit the payment of rupees 11, 13 annas, (in- 
correctly stated rupees 10-13, in defence,) and the defendant, Srenatli 
Rai, gives the following detail in connection with tliose payments. 
He says that the plaintiffs assigned over for the balance 9 rupees 
of rent, due to them by under-tenants, of wliich amount one Sonatuii 
Mctea gave him 7 rupees, 13 annas; that he returned him, as 
voucher for the payment, a memorandum, engaging to give a regular 
quittance to the plaintiff, Jitu Surma, on his presenting the docu- 
ment in question. That after that anotJier payment of 4 rupees, 
(3 rupees cash, and 1 rupee due by him, gomashta, to the payee on 
account of the purchase of a cow) was effected by Rershad Metea, 
for wliich ho gave an acknowledgment, and concludes by stating 
that subsequent to tliis a settlement of accounts took place between 
him and the defaulters, and a balance of rupees 3, 9 annas struck 
against them, which claim they virtually admitted and confirmed by 
attaching their signatures to the account. 

Srimunt Dulal files an objection and sets up a proprietary claim 
to the land in question as attached to his talook Kutara, and not 
included in the punchiki jximma of Majerdunga, the property of 
Cliowdri Umpd Ali and others. 

Chowdri Umjid Ali and others file a similar plaint maintaining 
his proprietary right. 

The moonsiff dismisses the suit, on theground that the plaintiffs have 
not proved the payment for which they seek a quittance, and rules 
that the action has been fraudulently brought at the instance of one 
of the claimants, Chowdri Umjid Ali, who has colluded with the 
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plain tifKs and defendants, with the view of obtaining some award of 
court calculated to impugn and prejudice the proprietary claim 
advanced by the rival talookdar, Srimunt Dulal. 

The plaintiffs appeal against the decision, and contend that the 
defendants have not established their pleas by any documentary 
proofs, such as village accounts and the like, and that the collusion 
which the moonsiff ascribes to them is quite unnecessary, as the 
proofs it contemplates are already available ; the principal sudder 
amecn having determined in a suit adjudicated by him that the land 
in question is attached to, and forms part of the imncltild junima of 
Majerdunga. 

I have carefully reviewed the record and coincide in opinion with 
the moonsiff that the appellants have made out no case. The two 
alleged payments arc attested by the persons making them, and 
none others, and as they w^ere made at different periods, there is 
only one witness in support of each and he an interested party. 

The appellants again are unable to produce any voucliers of the 
payments, and under such circumstances the proof of the defensive 
pleas is, to my mind, perfectly immaterial. I affirm the moonsiffs 
decision, and dismiss the appeal. 


The 12th March 1851. 

Case No. 157 of 1850. 

Appeal from the decision of Munmohun Bahooy Moonsiff of Khund- 
(/hose, dated X^th March 1850 . 

Chowdri Umjid Ali and others, (Claimants,) Appellants, 

versus 

Jitu Surma and others, (Plaintiffs,) Respondents. 

Kadirbuksh and others, (Defendants,) Respondents. 

Srimunt Dulal, Respondent, Claimant. 

Tins appeal arises out of the foregoing judgment, as passed by 
the court of original jurisdiction, and is brought to set aside the 
unfavorable impression calculated to be made with reference to the 
appellants’ asserted title of proprietary right to the land in dispute 
by the disparaging remarks made in the course of it. 

This can scarcely be termed an appeal, as it in no w^ay impugns 
the merits of the judgment. In that view, therefore, I dismiss it, 
but as the moonsiff ’s remarks are both gratuitous and uncalled for, 
and not without their possible influence of prejudice alike to the 
appellants’ reputation and the cause they espouse, I do not think it 
proper that they should go forth to the world unaccompanied by 
some recorded protest against their publication, I, therefore, draw 
up this minute and append to the record, and my object in doing so 
is to neutralize any injury to the appellants’ interests that may 
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have been effected by the terms of the moonsiff’s award. In doin^ 
this, liowever, I must clearly be understood to express no opinion 
as to the merits of their claim ; of which I have not yet had an 
opportunity of being made cognizant. 


The 13th March 1851. 

Case No. 319 of 1850. 

Appeal from the decision of Cazi Nazeerooddeen Mahomed, Moonsiffof 
Indoss, dated 2\st August 1850. 

Srimunt Dulal, (Plaintiff,) Appellant, 
versus 

Sishtidhur Ghose, and others, (Defendants,) Respondents. 
Kelukkishen Baboo, Claimant. 

Chowdri Busurooddeen and Chowdri Umjid All, Claimants. 

Balance of rent, action laid at rupees 2-13-14-1. 

This is a suit under Section 8, Regulation VIII. of 1831, for 
balance of rent on account of the year 1255, the plaintiff* being the 
alleged proprietor of the village of Kutora, and one of the defend- 
ants, Sishtidhur Ghose, the recorded holder of a jumma^ amounting 
to rupees 6-11-13, in which the other defendant, Rajib Ghose, is a 
sharer. Both the defendants repudiate the claim and all connection 
whatever with lands appertaining to the plaintiff, declaring them- 
selves to be tenants of the objectors, Cliowdri Busurooddeen and 
Cliowdri Umjid All, and cultivators of the land attached to the 
punchiki mehal of village Majerdunga, their alleged property. 

The plaintiff’s rejoinder goes to ascribe the defensive pleas set up 
at the instigation and advice of the claimants, the Chowdries, to 
wrest the land in dispute from his Kutora possessions. 

Tlie claimants, Busurooddeen and Umjid Ali, file a protest and 
advance a proprietary title to the land, declaring the suit a fraudu- 
lent and collusive proceeding to deprive them of their right. 

The other objector, Kebulkishcn Baboo, is the sudder putneedar, 
and files an appearance simply to protect his interests, should there 
appear any disposition to invade them on the part of the plaintiff*, 
his sub-lessee. 

The moonsiff* rules that although the plaintiff produces three sets 
of village accounts, the first from 1249 to 1252, under the signature 
of Kenaram Ghose, the second for 1253-54 under the signature of 
Gourhuri Nag, and the third for 1255, under the signature of 
Ramchunder Chukurbutti, yet these papers are inoperative as 
exhibits in proof of claim, because they have been filed under the 
attestation of other parties, who wore not gomashtas of Kutora 
until long subsequent to the date of the papers they attest. 
One of them, Sishtidhur Palit, affirming that he was appointed in 
Aughun 1256, and the other Ramkulp Sein in Assar of the same 
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year. He also records it as his opinion, tliat the lowazima papers 
themselves are open to suspicion, as there is a want of nniformity of 
size and sliape in parts of them, and that the plaintill “s failure t(» 
establish the dcdendants' possession and cultivation by tlie testimony 
of their immediate neighbours and in the local cncpiirv is fatal ft) 
tlie validity of his claim. 

He remarks, in conclusion, that in conformity with a request con- 
tained in the plaintiff’s rejoinder, he sent for and interrogated ihe 
defendants on the subject of their liability, and that they distinctly 
and unreservedly repudiated it. Under these circumstances he 
dismisses the suit. 

The plaintilf appeals against the award, but his objections 
embrace generally a dissent from the views adopted by tlie moonsilf 
and oxccj)tion to their soundness and candour. He contends that 
the enquiry has gone beside its legitimate sphere and object, and 
in its result determine a disputed question of proprietary right much 
to the prejudice of his interests. 

1 think the moonsitf’s investigation somewhat irrelevant and out 
of course, but the ap])ellant has no right to find fault with it on 
that score, as it was he wlio raised the issues and insisted on their 
determination. This was a suit for balance (T rent on account of 
the year 12oo, and the only points to be adjusted in it wore whether 
the demand was correct and the arrears due by tlie alleged defaul- 
ters. This should have ])ccn the end and object of the moonsiff's 
enquiry, and thougli T cannot blame him for dis])()sing of the issues 
brought before him in furtherance of the purpose, yet his judgment 
w’ould have pleased me better had it not in its course virtually 
settled the disputed question of proprietorship. While he has done 
the latter, how^ever, he has not left undone the former, and I see no 
reason to object to the aw'ard he has made with reference to it. The 
claim was not substantiated, and he very properly rejected it; but 
his a\vard must not be allow ed to extend to the settlement of the 
proprietary question, wdiich is a matter between the plaintiff on the 
one part and Umjid Ali and others on the other, and must be con- 
sidered still open to judicial adjudication. Tin’s dis])ute is, in my 
opinion, the origin and basis of the tw o preceding and four succeed- 
ing cases. 
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Thk 13th March 1851. 

Case No. 320 of 1851. 

Jjtpeal from the dtclsioa of Cazi Nazeerooddeen Muhomedt Moonsiff' of 
Indoss, dated 2\st August 

Sriinuiit Diilul, (Plaintiff,) Appellant, 
versus 

Dusrut Surma, (Defendant,) Respondent. 

Kebul Kishen Baboo, Claimant. 

Balance of rent, action laid at rupees 13, 4 annas. 

This case is identical with the foregoing, the only difference 
being the party sued. The grounds of claim are the same, the 
defensive pleas based on tlie same principle, the same protest 
advanced by the objectors, the same arguments assumed for the 
decision, the same award and the same objections in appeal. The 
same judgment must rule the appeal. 


The 13th March 1851. 

Case No. 321 of 1850. 

Appeal from the decision of Cazi Nazeerooddeen Mahomed, Moonsiff of 
IndosSi dated 2\st August 1850. 

Srimunt Dulal, (Plaintiff,) Appellant, 
versus 

Kashinath Mundul and others, (Defendants,) RespondcJits. 
Kebul Kishen Baboo, Claimant. 

Balance of rent, action laid at rupees 2-13-13. 

The same remarks apply as in the preceding case, and the same 
judgment must rule the appeal. 


The ISth March 1851. 

Case No 322 of 1850. 

Appeal from the decision of Cazi 'Nazeerooddeen Mahomed, Moonsiff of 
Indoss, dated 2\st August 1850. 

Srimunt Dulal, (Plaintiff,) Appellant, 
versus 

Sunkur Ghose, (Defendant,) Respondent. 

Kebul Kishen Baboo, Claimant. 

Balance of rent, action laid at rupees 7, 5 annas. 

This case is identical with the three foregoing, and the same 
remarks are applicable as set forth in judgment. No. 319. 
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The I3th March 1851. 

Case No. 323 of 1850. 

Appeal from the c/eciision of Cazi Nazeerooddeen Mahomejf Moonsifi of 
IndosSt dated 2\st Aayust 1850. 

Sriinuiit Dulal, (Plaintift,) Appellant, 
versus 

Biiowjinund Surma and others, (Defendants,) Respondents. 
Kebiil Kishen Baboo, Claimant. 

Balance of rent, action laid at 4 rupees. 

Tliis caso is identical with the four preceding ones, and tlie same 
jiulgmeiit rules the aj)peal. 


T H E 27th March 1851. 

C^ise No. 5 of 1850. 

Appeal from the deasion of Mont oee Fuzal Ruht^ Vrntcipal Sadder Ameen 
of East Hurd wan, dated 12/A March 1850. 

(lopal (dobind Nundi, (Defendai^t,) App(dl;mt, 
versus 

Bhiigwan Clmnder Gui, (Plaintiff,) Respondent. 

Premye Dasi and others, (Defendants,) Respondents. 

Reversal of summary award in execution of decree, action 
laid at rupees 33. 

The plaintiff affirms that he holds on a perpetual lease at 1 rupt^e 
per annum, 13 cottahs of waste land in the village of Suluntu, on 
which are two clumps of bamboos; that the lease was executed in 
his favor by the landlord Muriamunissa Bebee and otliers in 1247, 
and that he holds proofs of possession and title. He further alleges 
that in consequence of a feud between him and the defendants and 
others, the latter caused an action to be brought against him for 
1 cottah of the land in dispute, through the agency of one Premye 
Dasi, (one of the respondents in this appeal) which claim was non- 
suited ; that a similar attempt at annoyance was made by the same 
party through the same agency, a short time afterwards, in a suit 
regarding the cutting of trees and bamboos on the land in question, 
which was also struck oflF, and that, failing in these endeavours, he 
instituted a collusive suit against the said Premye Dasi for debt, 
and, getting her to admit claim, obtained a decree and took out 
execution, attaching the land in dispute as her alleged property ; 
that he, the plaintiff, filed his protest before the moonsiff* and 
succeediul in effecting the release of the jwopertv ; but that the 
defendant appealed summarily to the judge against the moonsilPs 
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liecision, and in annulment of it got an order for sale, to set aside 
which the present action is brought. 

The defendant, Preniye Dasi, in her re[)ly, declares the land in 
dispute is the lakhiraj of Kajub Chuiider Biswas, consisting of 15 
cottahs, and charges tlie plaintiffs with falsifying its boundaries. 
She avers that her liusband’s fatlier, Kuniram Gui, got a lease of 
tlie land from the ancestors of the said Rajub Churider, built a 
dwelling house on it, and after a time died; that he was succeeded 
by her husband, Helararn, who subsequently purchased tlie land 
henamee in the name of her brother Kartik Chunder, from Kajub 
Chunder, and got the deed of sale registered ; that lie planted a 
clump ol bamboos on the land, and dying was succeeded by her 
and the infant Bhubun Mohun. She further states that the defend- 
ant, Gopal Gobind Nundi, obtained a decree of court against her 
and taking out execution, attached, sold and purchased tlie property 
in question, and admits having brought an action against the plain- 
tiffs for cutting down trees and bamboos appertaining to the land, 
^and being nonsuited owing to some informality in the plaint. Slie 
draws attention to the plaintiff’s admission of her purchase of 5 
cottahs of lakhiraj land in reply to the forementioned suit, wliicli 
admission they deny in their plaint in the present action, and 
concludes by declaring the land lakhiraj^ and not mal as stated in 
plaint. 

The defendant, Gopal Gobinif, corroborates the above, in his reply, 
and says tliat he attached the land as Premye’s lakhiraj y and 
purchased it on sale in execution of his decree. The talookdars 
lile a petition in sujiport of plaint. 

The principal sudder aincen rules in his decision that the point to 
be determined in tliis enquiry is wliether the land in dispute 
is the plaintiff’s uial or the defendants’ lakhiraj property. In 
order to a determination of the question, he refers the matter 
to the collector, wlio decides in favor of the defendant, and 
pronounces tlie land rent-free, principally on the ground that 
the lord of the soil entered no protest or claim pending his 
investigation. But the principal sudder ameen rejects this 
view of tlie collector, and ruling that the necessary objection 
was duly made before him, declares the land as inal, particularly 
as the defendant has failed to adduce any documentary proof in 
support of title in the shape either of original grant or collectorate 
taidady or register. The principal sudder ameen also rejects the 
validity of the deed of sale under which the defendant Premye 
alleges lier husband’s purchase, because none of the witnesses sub- 
scribing that instrument arc alive to attest it, though sworn to by 
tiirec persons present on the occasion that the transaction took 
place. His suspicions as to its genuineness are, moreover, awakened 
iroin the circumstances of the seller s name on the deed being 
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a))parently written in darker and fresiier-looking ink than the body 
of tlie instrument, and some discrepancies being apparent in the 
evidence regarding the actual person who efTected the henamee pur- 
chase, one ascribing it to lier husband and another to his elder 
brother. 

He also regards tlie liusband’s name (who is the avowed pur- 
chaser) a[)pearing as a subscribing witness to tlie deed as a 
fact inimical to its authenticity, be the purchase real or fictitious, 
and notices the irregularity of the want of date of registration as 
another indication of its unsoundness. Under all these circum- 
stances he gives both issues against the defendants, and, ruling 
that the lease produced by the plaintiff, backed by tlie favorable 
representation of the landlord and suj)porte(l by the testimony of 
three witnesses, together with three rent quittances for 1249, 1250, 
and 1254, are conclusive evidence of their claim and title, decrees 
for them and annuls the summary award, and the sale ellected 
under it. 

Tlie defendant, Gopal Gobind, appeals ngainst the decision, and 
contends that the views taken by the principal sadder ameen, in 
his judgment, are erroneous, both in a legal and judicial point of 
view, the proclamation enjoined under Section 25, liegulation KIX. 
of 1793, not requiring original grants and collectorate taidads^ or 
registers, to be filed in proof of claim to homostoad lands, tanks 
and gardens, and the boundaries of the land sought as set forth in 
the plaint being at variance with those recorded in the lease filed 
in support. 

This appeal was first heard on the 30th of July, 1850, and per- 
ceiving the appellant’s latter objection well founded, I admitted it at 
once, leaving the further consideration of its merits when argued 
before me in the presence of both parties. 

In the mean time I deputed an ameen to enquire and report 
whether the land in dispute was identical with that describecl in 
tlie plaint and lease, or distinct from it, and if the former, wliat 
was the cause of the disagreement in the boundaries set forth in 
those two documents. The ameen’s report generally favored tlie 
latter view, and the inference drawn from it was that the discre- 
pancy was in a great measure owing to the eastern boundary being 
omitted in the lease. 

After a long and patient hearing of the arguments pro and con, 
T have come to the resolution that the principal sadder amcen’s 
judgment is incorrect and cannot be maintained. Ho first rejects 
the collector’s disposal of the question of mol or lakhiraj, because the 
landlord filed the necessary protest in his* 

Principal Suilder Ameen. 

the virtue of the protest lies in its being laid at the proper time and 
before the proper tribunal, which has emphatically been disregarded 
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in the instiHiec under review. He again disallows the appellant’s 
title, because lie has failed to adduce a sumiud or taidad in proof, 
when he should have remembered that the law does not require 
such evidence in support of such claim. The validity of the ori- 
ginal deed of sale under which the appellant seeks to obtain his 
rights, is next called into question by the principal sudder amecn, on 
the ground that the subscribing witnesses do not attest it : but it is 
not unreasonalde to believe tlie appellant’s statement that none of 
them is living to do so, considering that the instrument was ex- 
ecuted upwards of 22 years ago, nor fair to reject the only evidence 
available under the circumstances, namely, the testimon}^ of parties 
jiresent on the occasion of the transaction, which he otfers. 1 do 
not lay any steps on the exception taken to the signature of the 
seller by tlu* principal sudder amecn, as the deed might have been 
signed with ink other than that used in engrossing the contents, 
or even with the same with a greater quantity taken up by the pen. 
As regards the trifling discrepancy noticed in the evidence touching 
the actual henarnre purchnser, it is to my mind easily and naturally 
to be accounted for by the irregularity and confusion attendant on 
a fictitious transaction of the sort, to which also must be ascribed 
the insertion of the name of tiie avowed j)urchaser as a subscribing 
witness to tlie deed, ))ut whatever doubts may have been gen- 
dered in the mind from the above noticed informalities on tlie sub- 
ject of the purchase by Premye, they are dispelled by a copy of a 
decree filed this day by the appellant, in which the respondent 
makes mention of, and a(‘knowlcdgcs the transaction as effected by 
her brother Kartik Dey, and in making tlie admission designates 
the land so purchased as lakhiraj. This circumstance is fatal to 
the respondent’s present plea, as lie cannot be allowed to claim as a 
mnl tenure what he has specially declared to be lakhiraj. On a 
comparison, moreover, between the boundaries set forth in the plaint 
and lease, some incongruities are perceptible, but the fraud medi- 
tated by the action lies in tlie omission of the eastern boundary in 
the latter, and attempt to appropriate the lakhiraj parcel situate in 
that direction, and this fact, to my mind, goes far to prove the land- 
lord’s complicity viewed in connection with their support of the 
respondent’s views. The proofs of possession also tendered by the 
latter are defective, the quittances being for broken periods, or 
rather their sequences being wanting between 1250 and 1254. 
Under these circumstances, I annul the principal sudder ameen’s 
ordej‘, and confii'in the sale it cancels. 
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The tilsT March 1851. 

Case No. 4 of 1850. 

Appeal from the decision of Mahomed Saenif Sadder Ameen of East 
Biirdivatif dated 2bth June 1849. 

Sliibupurshad Dut, (Phiiiititf,) Appclliint, 
versus 

Ilainclmnder Mokerjoa and others, (Defendants,) Respondents. 

Action to recover revenue twice paid, laid at rupees 302-15-5. 

The plaintitt* is the durputueedar of the talook of Rambati, and 
alleges that he has twice paid the rent of his under-tenure for the 
second six montlis of 1248, on the first occasion to Rainchuiuler 
Mokerjea, the guardian of the minor piitneedars of l^liaduria, Nub- 
gopal Bhuttacliarj and Nuffur Bbuttacliarj, ap[)ointeil by their 
mother Subernainye Debia, on her ])rocceding on a pilgrimage to 
Jugernath, and subsequently to Tazchunder Diit and otlu'rs, 
holders of a tenure of second degree in the said putnee talot)k 
(Rambati being also included therein) advertised for sale for arrears 
of revenue under Regulation Vlll. of 1819, duo by the said Uam- 
chunder Mokerjea in the capacity of guardian to the said inliints. 
These parties stayed the sale by the deposit of the balance under 
Section XIII. of that enactment on a mortgage of the tenure, and 
thus became its proprietors. Tlie action is to recover the extra or 
surplus payment to the guardian and through him the minors. 

The defendant, Nubgopal Bhuttacliarj, denies the guardianship of 
Ramchunder and the payment of the revenue by the plaintiff". 

The other defendants, co-sharers with Nubgopal, follow in his 
wake, advancing the same pleas, and ascribing payment of the 
alleged balance to Madhubchunder, their elder brother. 

The reputed guardian Ramchunder Mokerjea sides with the 
plaintiff’, anti admits payment of all dues on his part, alleging that 
owing to indisposition he employed Madhubchunder to deposit the 
rent in the collectorate, and hence his appearing as the agent in 
the matter, of which the defendants have taken advantage. 

The mortgagees of the superior tenure, Tazcliunder Dut and 
others, subscribe to the truth of the allegations made by the plaintiff. 

The sudder ameen rules that the guardianship of Ramchunder 
is not proved ; but as that individual admits the receipt from plain- 
tiff of certain moneys, he decrees the amount against him personally, 
releasing the minors from the operation of the suit. 

The plaintiff appeals against the award, and contends that the 
minors arc unfairly excluded from liability, the guardianship of 
Ramchunder being fully established. 

This appeal was admitted on the 16th of July, 1850, and the case 
referred to arbitration, but as it failed to meet with an award under 
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that process of udju(li(*ation, it was Called on this day in the presence 
of both parties. 

TJic pleader for the appellant took as a preliminary ohjection to 
the progress of the appi^al that the provisions of Section 10, Regula- 
tion XXV 1. of 1814 had not been complied with by the court of 
first instance, and contended that the omission vitiates the legality 
and correctness of the decision. 

I admit the validity of the objection, and discovering it to be 
well founded, remand the case for a fresh decision, directing the 
s udder amecn to draw up a proceeding after the close of the plead- 
ings, specifically laying down the points to be established by the 
respective litigant parties and re-trying the case. 

With reference to those issues I do this without regard to the 
merits of the enquiry, under sanction of Circular Order, No. 33, of 
13tli September 1843. 

The 31st March 1851. 

Case No. 303 of 1849. 

Appeal from the decision of Mahomed Saem, Sadder Ameen of East 
Jiurdwari^ dated 2^th June 1849 . 

Shibupurshad Dut, (Defendant,) Appellant, 
i^ersus 

Nubgopal Bhuttacharj and others, (Plaintiffs,) Respondents. 

Bai^ance of rent, action laid at rupees 296-4-5. 

Tliis was the claim for the revenue of the under-tenure of Ram- 
bati for the first six months of 1248, alleged to have been paid to the 
guardian on account of the minors, as set forth in the foregoing 
case; the plaintilfs rejnidiating the receipt of the money and the 
guardianship of Ramchundcr Mokeijea, and the defendant main- 
taining its payment to him in that capacity. 

The particulars of the case need not be further detailed, as they 
are above set fortli, and sufficiently explicit for tlie purposes of this 
judgment. 

Tlie sudder ameen decrees for the plaintiff’s, and, rejecting the 
guardianship of Rarnchunder, declares the defendant liable for the ba- 
lance, ruling that he has his remedy at law against Rarnchunder 
for its unlawful appropriation. 

The defendant appeals against the decision, and contends that 
Ramchunder’s liability as guardian has been established. 

The counsel for the appellant urges the same ground in bar of 
appeal, as he does in the preceding case, and I admit the validity of 
the objection for the reasons above stated, remanding the case for 
re-triul on the issues drawn de novo. 
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Present; C. GARSTIN, Esq., Judge. 


The 7th March 1851. 

No. 2 of 1851. 

Appeal from a decision of Moulvee Ubdool VzeeZy Sadder Ameen of 
West Burdwauy dated \ ?tth December 1850 . 

Punclianund Mookerjea, (Defendant,) Appellant, 
versus 

Doorgapershaud Patiick, (Plaintiff,) Respondent. 

Ill] PEES 506-13-2, balance of rent, with interest, &e. 

This suit is brought by plaintiff as ijaradar of lot Jumtarrali to 
recover a certain balance of rent due to him by defendant, a 
putneedar of a certain lot called Ruggoonathnugur within his ijai'a, 
of which the yearly rent is 601-4-10. lie states that he has 
already obtained a decree against defendant for the balances due 
for 1255, and has attached his property for them ; and that though 
he has often asked defendant for the rent of 1256 still up to 27th 
Poos he has paid but 100 rupees, leaving up to that date a balance 
which, witli interest, &c., amounts to the sum now claimed, 
rupees 506-13-2. 

The defendant, in reply, admits holding the lands, &c., but states 
that he has paid inucli more than plaintiff allows ; that on the 
25th Bhadoon 1256, he paid by Jyehurree Attah 201 rupees, oir 
the 17th Anghun by Soobul Bowree 150, and on the 27th Poos, by 
Uddit Biswas 100, in all 451 rupees ; that he has dakhilas, and 
can prove the payments of the above sums, &c. 

Plaintiff replies as before that he has received but 100 rupees, 
and that the other payments were never made. 

On the 13tli December tJic sudder ameen degides the case. He 
remarks that the only question is the truth of the payments made 
by the defendant, and of the validity of the dakiiilas (receipts) 
filed in support of them. He enters at much length into the subject, 
and remarks certain discrepancies in the evidence of the witnesses 
for the defence, and tlie difference observable bctw’ecn the two 
dakhilas, not admitted by the plaintiff (those for 201 and 150 
rupees,) and the one (for 100) which he allows to be genuine ; and 
finally rejecting the former, he decrees the case for the plaintiff 
in the amount claimed. 


6 
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Defendant appeals — he questions the propriety of the sudder 
ameen’s orders in toto^ explains away the discrepancies alluded to 
by that ofEcer, and declares that the dakhilas are all alike, and 
all equally genuine; that plaintiff (respondent) has in no way 
proved that he is in arrears, and that further evidence, &c. should 
have been taken. 

I see no cause to interfere with the orders passed in this case 
by the lower court, as they seem to me under all the facts just 
and proper. I have gone carefully into the proceedings, and quite 
agree with the sudder ameen in the opinion he gives as to the 
worthlessness both of the dakhilas and of the evidence adduced 
in support of them. Under these circumstances I have, of course, 
upheld the orders passed without calling on the other party to 
come forward. 


The 7th March 1851. 

No. 1 of 1851. 

Appeal from the decision of Bahoo Chunder Seeknr Chowdhry, Principal 
Judder Ameen of West Burdwan, dated 2trd December 1 8.50. 

Dhurmdoss Shamunt and others, (Defendants,) Appellants, 

versus 

Govind Chund Ghur, (Plaintiff*,) Respondent. 

To obtain reversal of certain orders, passed under the provisions 
of Act IV. of 1840, and obtain possession of 31 beegahs of 
lakhiraj land in mouza Jummooa, with wasilat. Suit laid at 
rupees 1520. 

As it appears to me after an attentive perusal of the pleas, &c., 
set forth in appeal, and on inspection of the proceedings held in this 
case in the lower court, that the judge has neglected to proceed in 
it in the manner indicated in Clause 3, Section 10, Regulation 
XXVI. of 1814, and record the various issues to be established — 
his decision is incomplete, and, of course, must be remanded ; whilst 
at the same time it is needless under the precedent given in case 
No. 129 of 1850, Sudder Dewanny Reports, to enter at this stage 
of the proceedings more fully into the details of the case. 

Under the above circumstances, and as I have no alternative, I 
decree the appeal, and, reversing the principal sudder ameen’s 
orders, remand the case for re-trial and for a fresh decision on the 
merits. The usual orders for return of stamp. 
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The 7th March 1851. 

No. 2 of 1851. 

dppeal from a decision of Baboo Chunder Seekur Chowdhry^ Principal 
Sudder Ameen of Bancoorah^ dated ^rd December 1850. 

Dhurmdoss Sliamunt and others, (Plaintiffs,) Appellants, 

versus 

Govind Chund Ghur and heirs of Ramakanth Ghosal and others, 
(Defendants,) Respondents. 

To reverse a sale held in execution of a decree, and declare the 
lands then sold to be nial rupees 1545. 

This is a suit between the same parties as in the last, and is in 
fact a counter-claim brought by the defendants in that case, to 
reverse the sale of certain lands under which the plaintiflF sues in it 
As both cases must stand or fall together, it has, of course, been 
remanded with the otlier for re-trial. The stamp fee to be re- 
turned. 


The 12th March 1851. 

No. 205 of 1850. 

Appeal from a decision of Baboo Mohunloll Pandeh, Moonsiff of 
Burjorahi dated 2^ih September 1850 . 

Mohadebdoss Bunnick, Claimant, Appellant, 
versus 

Ramlochun Rajgooroo and others. Plaintiffs, 
versus 

Becharam Rajgooroo and Doorgachurn, Defendants. 

Rupees 143-6-6, due on ikrarnamah. 

The particulars of this case will be found detailed at full length 
in the published reports of cases decided in this zillah, under date 
8th August 1850, No. 35. 

It is of course needless to repeat them again in this place, and 
I have only to remark that the case was remanded on the above 
date to the moonsiff with instructions to enquire more fully into 
the matter, and to give the appellant (claimant) a “further oppor- 
tunity of proving his claim.” Instead of this, however, the moonsiff 
has contented himself by taking the evidence of two more witnesses 
for the plaintiff, and then again decreeing the case in his favor on 
the same grounds as before. 

The claimant again appeals. He states that the lands are his. 
and have been sold outright to him, that he is in possession, and 
that plaintiffs have adduced no proof of the validity of their demand ; 
that the suit is collusively brought by the other parties, solely to 
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oust him, and that the present order, if unaltered, will enable tliem 
to do this witliout difficulty, &c. 

The appeal having been allowed on the 26th December 1850, 
tlie plaintiffs (respondents) reply, and state that they have proved 
their case by the evidence of five witnesses ; that appellant’s claim, 
is unfounded; and that he never had possession; and that the 
mere fact of their having no khatas, &c., does not disprove that 
of their having lent the money, &c. 

I observe that this case was remanded by the officiating judge 
on the 8tli August 1850, with specific instructions to make certain 
enquiries in it both in support of the plaint and of the statements 
made in opposition to it by the claimant, (appellant.) I observe 
further that the moonsiff, whilst he has taken the evidence of two 
more witnesses for the plaintiff, has altogether refused to do so for 
the claimant, who, consequently, is still in the position lie was when 
the suit was last remanded, whilst nothing further has been done 
to elucidate and clear up the plea of collusion so strongly urged 
by liim. 

I consider the moonsiff’s proceedings in this case as highly ir- 
regular, and under these circumstances have deemed it my duty 
in a separate proceeding (though he is no longer in this district) 
to call upon him to explain them. As for tlie case itself there is 
nothing for it but a remand, for which reason I have decreed the 
appeal, and, reversing the moonsilf’s orders, have returned tlie pro- 
ceedings with a view to full and comjdete enquiry, after which a 
fresh order will be passed upon the merits. The usual order given 
for the return of stamp. 

The \Stii March 1851. 

No. 4 of 1851. 

Appeal from the cleclsion of Kazee Hamid Ally, Moonsiff of Soona- 
mookhy, dated 20th December 1850 , 

Gungarani Mundle, (Defendant,) Appellant, 
versus 

Gholam Chund Aush, (Plaintiff,) Respondent. 

Rupees 213-5-6 debt. 

This suit is brought by plaintiff* to recover with interest, &c., 
the sum of Sicca rupees 100, lent to defendant, Gungaram and 
four other persons, gomaslitas on the part of Raj Chunder Mitter and 
Sumbhoo Chunder Sircar, maliks of lot Rooppaul, for the payment 
of certain arrears of revenue due on the above lot for the first six 
months of 1244. lie states that the money was advanced and the 
bond duly signed by the above parties on the 15th Aughun of that 
year, and that, as no part of it has been paid, he now sues for it, 
laying his claim as above stated. 
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(inn(;aram MundJe, defendant (appellant,) alone comes for- 
ward to defend tlie suit, and denies pJaintiff’s claim m toto, and 
declares that he never had occasion to borrow this money, and that 
the suit has been instituted solely from motives of enmity on the 
. dart of Jebnath and Lallmohun Ghosc. 

Plaintiff replies as before, adding that the defendant (Gungaram) 
is greatly involved in debt, and that he offered to compromise the 
suit, &c. 

On the 20th December 1850, the moonsiff decrees the case 
against Gungaram and the other parties, (or tlieir Iieirs) 
named in the bond, and tlie former alone appeals; but it is needless 
in the present state of the case to enter more fully into these points, 
as tlie moonsiff has neglected to proceed in it in the manner 
required under Clause, 3, Section 10, Regulation XXVI. 
of 1814, and point out and define the issues to be tried. Under 
these circumstances, and with reference to the Court’s Circular 
Order, 8th May 1850, there is nothing for it but to remand the case, 
and I therefore decree the appeal, and, reversing the moonsiff’s 
orders, return the yiroceedings for revision ; after which a fresh order 
will be passed upon the merits. The usual order for the return of 
stamp. 


The 13th March 1851. 

No. 5 of 1851. 

Appeal from a decision of Kasee Hamid AH Moonsiff of Sonamookhy^ 
dated 20th December 1850 . 

Nuffer Cliund Mangce, (Plaintiff,) Appellant, 
versus 

Cheeroo Mirdha and Gudyc Mirdlui, (Defendants,) Respondents. 
Rupees 61-8, due on a kurarnamah. 

The particulars of this case will be found in page 272 of the 
published decisions of this district for August 1850. 

It will be seen that the case was then remanded by the officiating 
judge with instructions to the moonsifi’ to enter more fully into it, 
and examine carefully the khatas and accounts upon which the 
ikrarnamah was said to have been given. 

This has accordingly been done, and the moonsiff, after taking 
the evidence of three new witnesses and examining a khata buhee 
filed by the plaintiff, has come to the conclusion that both are 
untrustworthy, and that the claim is utterly unfounded and false. 
Under these circumstances, of course, he dismisses the case. 

Plaintiff now appeals. He states that he has been unjustly dealt 
with, and has fully proved his case; that the witnesses now examin- 
ed say nothing contradictory of what was stated before the remand, 
and that there is nothing in the former proceeejing to show that 
they (the new witnesses) were not prescjit when the ikrar was 
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written ; that his khata is good and valid, and that he tried to have 
the writer of it examined, but failed in doing so, for which he is not 
to blame ; that in the past year his house was entered by thieves 
and all his papers, &c. strewn about and dispersed ; but that he has 
since found the hisab upon which the ikrar was given. 

After carefully going through all the proceeding held in this 
case, I must say that I quite agree with themoonsiff in the view he 
now takes of it. The evidence of the new witnesses examined 
I think worthless, whilst the khata itself is suspicious, besides 
which it contains but two items in the name of defendants, amount- 
ing to rupees 27, and this does not tally with the demand now 
made or show how it amounted to rupees 37-8, and though the 
appellant now states that he has since found the hisab, this seems 
but a poor excuse, as he knew well that the case was remanded 
solely that he should prove his accounts, &c., in the moonsiff’s court, 
and he should either have filed it there, or have mentioned its 
being mislaid which he did not do. 

Under all the facts of tlie case, and as I see no cause to interfere 
with the orders of the lower court, I have confirmed them without 
calling upon respondents to appear. 

The 14tii March 1851. 

No. 10 of 1851. 

Appeal *from a decision of Moulvee Noorul IJossein^ Moonsif of 
Kishenpore, dated Mtli December 1850 , 

Gungaram Tlietea, (Plaintiff,) Appellant, 
versus 

Ramchand Ghuttuck and others, (Defendants,) Respondents. 

Rupees 121-5-4. to recover value of crops illegally attached. 

The full details oi‘ this case will be found at pages 31 and 32 of 
the published decisions of this zillah for February, and again at 
pages 362 to 365 of the same for September 1850. 

A reference to the above decisions will show that this suit has 
already been twice remanded, and it is sufficient to state hero that 
on the last occasion it was returned to the moonsiff*, to clear up and 
settle certain points as to the liability of one of the defendants 
(Ramchand Ghuttuck) and the precise description of the lands 
claimed by the plaintiff, and further to ascertain whether the 
attachment made under Section 13, Regulation V. of 1812 by 
plaintiffs was legal or not.” 

These points it appears that the moonsiff has neglected, for I 
observe that he received back the proceedings only on the 
7th December, and, (without making any further enquiry whatever) 
on the 17th idem, decided the case, remarking that " as plaintiff had 
given no limits, the boundaries of the lands he claims cannot be 
ascertained, whilst the survey shows that there is not the quantity 
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he (plaintiff) sues for, and that until the limits of the two different 
talooks are defined and settled, nothing further can be done in the 
matter,” and he ends by passing an order (the words are mokud- 
duma nonsuit — dismiss”) both nonsuiting and dismissing the case. 

Plaintiff appeals and states that the above order is unjust, and 
that by the w^ord “ dismiss” being used, his right to bring a new 
suit is completely cut oft‘ ; that in a suit for damage to crops it is 
not needful to give the limits of the land ; that the moonsiflF did not 
mention this when fixing the issues to be tried ; and that the lands 
belong to talook Rooesur, &c. 

The order passed by the moonsitf in tliis case cannot for one 
moment be upheld, as it is contradictory in itself and both nonsuits and 
dismisses the case at the same time. If only for this reason, therefore, 
the case must be remanded, but independent of this I must say that 
it is quite incomprehensible to me, and that I do not understand 
from it how the moonsiff now comes to the conclusion he has. 

On the whole I consider the moonsiff’s proceedings in this case as 
highly unsatisfactory, and, under these circumstances, decree the 
appeal, and, reversing his orders, remand them for correction as 
regards the contradiction in his decree, and also for further enquiry 
as to the points stated in the officiating judge’s proceedings of the 
25th September last. Stamp to be returned. 


The 22nd March 1851. 

No. 18 of 1851. 

Appeal from a decision of Moulvee Mazoom Hossein, Moonsiff of 
Madhuhgunge, dated I9M December 1850. 

Guggernath Doss Mohunt, (Defendant,) Appellant, 
versus 

Anundram Dey, (Plaintiff,) Respondent. 

Madhubdoss, Oozurdar. 

Rupees 149-6-0, debt. 

The particulars of this case will be found in page 191 of the pub- 
lished decisions of this zillah of the 8th »Tuly 1850. 

On tlie above date the officiating judge remanded the case to the 
moonsiff, witli instructions to make further enquiries as to the lieirs 
of Nundloll Dos? Mohunt, and also to state his reasons for holding 
the defendant (present appellant) liable for his costs. 

On the 19th December last the moonsiff again decides the case. 
He remarks that it is fully proved by the evidence of the plaintiff’s 
witnesses that the defendant, Juggernath, is the heir, and has both 
taken possession of certain property belonging to the deceased, 
and also performed his sradh : still as defendant denies this, and 
the third party claims as heir, and Juggernath too says that he is so, 
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and it is not very clear how tliis may be, and at any rate docs not 
affect the claim ; he decrees the case against the property of the 
deceased, holdng both the defendant and the third party liable 
for their own costs. 

Juggernatli again appeals, objecting that the moohsiff has not 
allowed him his costs : that he is not the heir and has received no 
part of the property, and that the decree does not even state what 
he has received ; and that as the decree as it now stands will 
injure him when carried into execution, he now seeks to have all 
this settled and decided at once. 

The moonsiflF’s order in this case cannot possibly be upheld, as 
it is both inconsistent in itself^ and any thing but clear and 
explicit. He first of all states that tlie defendant, appellant, is 
clearly shown to be the heir, and has received the property ; and 
then goes on to say (as far as I can understand him) that the third 
party may he the heir. He then decrees the case against the 
property of the deceased, and holds both the appellant and the 
oozurdar liable for their own costs, without giving (as he was 
told to do) any reason for it. 

Now, it is quite certain that until all this is cleared up, and a 
plain and clear decision is given in the case, it is quite impossi- 
ble for me to dispose of the appeal, and as this can only be done 
by a remand, I am obliged once more to return the proceedings 
for revision. The appeal is, therefore, decreed, and the case again 
remanded with reference to the above remarks. 

The usual order passed for the return of stamp. 


The 22nd March 1851. 

No. 14 of 1851. 

Appeal from a decision of Moulvee Adeelooddeen Mahomed, Moonsiff of 
Burjorah, dated 2^th December 1850 . 

Golabdee Mundle, Wullee Mundle, Omur Mundle and Abdool 
Mundle, (Defendants,) Appellants, 
versus 

Saduk Mundle, (Plaintiff,) Respondent. 

Rupees 287-10, value of rice. 

This case was remanded for re-trial by the (jfficiating judge of 
this district in his proceeding under date the 7th August last, and 
all its details, &c., will be found in the published decisions of this 
zillah for that ^ate. 

^ This suit was brought to recover the value of a quantity of rice 
given to the defeaidants and two other persons, (Kooshal Sheik and 
iluheem) who do not, however, now appeal. The plaint stated that 
the above defendant^ having taken the rice, liad, on the 13th 
ilysakli, given their joint bond for the same. 
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In reply the defendants generally denied the execution of tlie 
bond, and, though they admitted having had dealings with the 
plaintiff, they stated that these had all been settled and adjusted, 
and that their bonds, &c. had been returned to them. Two of them 
also (Abdool and Wullee) denied that their signatures were on the 
bond at all. 

On the 31st December 1849, the moonsiff, for the reasons stated 
in his proceedings, dismissed the case, but on appeal by the plaintiff 
it was remanded with instructions, that the moonsiff* should state 
at length his reasons for discrediting the evidence of the plaintift'’s 
witJiesses : and also to make some further enquiry as to the sig- 
nature of Wullee Mundlc, after which a new decision was to be 
made upon the merits. 

On the 26th December last, the case was a second time decided 
by the then moonsiff', and this officer, after going through the 
proceedings, decreed the case for the plaintiff*, holding each and all 
of the defendants liable for tlie amount sued. 

The four defendants abovenamed now appeal and urge, first of all, 
tliat the moonsiff has neglected to proceed in the case in con- 
formity with the provisions of Regulation XXVI. of 1814: they 
urge also several other pleas against the decision, but it is needless to 
repeat them here, for, if the first is valid, it necessitates a remand. 

From a perusal of the proceedings held in this case, it appears 
to me that the appellant’s objection is valid and good, and that 
the moonsiff has neglected to proceed in it in the manner indicated 
in Section 10 of the above Regulation ; and, of course, under these 
circumstances I liave no power to proceed further in the case until 
this error be rectified. I, therefore, decree the appeal, and, reversing 
the inoonsifl'’s orders, remand the case fur revision. The usual 
order for the return of stamp. 


The 27th March 1851. 

Case No. 20 of 1851. 

/Ippeal from the decision of Moulvee AsudooUah^ Moonsiff' of lludhana-gore^ 
dated 27 th December 1850 . 

Gooroocliurii Paul, (Defendant,) Appellant, 
versus 

Gopaulchunder Mundle, (Plaintiff,) Respondent. 

Rupees 44, 5 annas, 18 gundahs, enhancement of rent. 

The details of this case will be found in the published decisions 
of this court for March 1850, page 66. 

This suit was remanded to the moonsiff by the officiating judge 
of this zillah on the above date for the reasons stated in his pro- 
ceeding; and this officer, after making some further enquiry in it 
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and deputing an ameen to measure the lands, &c., on the 23rd 
December, again decrees it for the plaintiff. He considers it clearly 
proved that the plaintiff is the talookdar, and has a right to 
enhance the defendant’s rent, and also that he has acted in strict 
conformity to the Regulations in doing so, and duly issued the 
ishtehars, &c., required. He sets aside the pleas urged for the 
defence as invalid and bad, and with reference to the survey made 
by the ameen holds that the defendant is clearly shown to hold 
10 beegahs, 17 cot tabs, 5 gundahs of land, (including 2 beegahs, 
14 cottahs, 18 gundahs formerly exempted as lakhiraj ; but for 
whicli no claim has been made since the remand) and at certain 
rates fixed by him, lie assesses them at a lumma of rupees 40-6-18 
from 1253. 

Defendant again appeals. He denies plaintiff’s right as talookdar 
to assess, and says that the proper ishtehars were not issued ; that 
he has fairly proved his sunnud and dakhilas, showing that he has 
never paid more than 19 rupees, 8 annas for very many years, and 
that he cannot be made to do so now ; that all his witnesses have 
not been examined ; that the present measurement includes some 
land belonging to other villages, and that the moonsiff has now 
included in his decree some land, (the above 2-14-18 be- 
longing to Munneemohun Gosain) which he had formerly excluded, 
and to which the plaintiff made no objection, and that the rates, &c. 
arc too high. 

After carefully going through the proceedings held in this case, I 
must say 1 quite agree with the moonsiff* that the lands are liable to an 
enhanced rent. The sunnud itself says nothing of the rents being 
fixed at rupees 19-8 for any particular time, and defendant’s 
(appellant’s) objection of plaintiff’s not being the talookdar will not 
hold good, as his own dakhilas show that he paid rent to him as 
such. I hold also that the prescribed ishtehars were duly issued, 
and on all these points, therefore, I agree wdth the moonsiff*, and the 
only question is what quantity of land docs he now hold liable to 
assessntent 

The last survey made gives a result of 6 beegahs, 11 cottahs, 
9^ gundahs, admitted to be held by defendant (appellant), and of 
4 beegahs, 5 cottahs, 15^ gundahs, of which the holding is disputed; 
and it is this latter portion only which now requires consideration. 
Of this, 2 beegahs, 14 cottahs, 18 gundahs are said to belong to 
Munneemohun Gosain, and as this was formerly exempted by the 
moonsiff without opposition on the part of the talookdar (respond- 
ent) I do not see that it can now be fairly included again. De- 
ducting this therefore from the 4 beegahs, 5 cottahs, 15^ gundahs, 
there remains but 1 beegah, 10 cottahs, 17 gundahs to be accounted 
for. The respondent, however, himself withdraws his claim in this 
case to 1 beegah, 7 cottahs, 3^ gundahs of this, and it leaves there- 
fore but 3 cottahs, 13^ gundahs, which is clearly shown to be in 
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llie hands of the appellant, tliough lie can give no satisfactory 
account of it. 

These 3 cottahs, 13^ gundabs, therefore, I consider is fairly liable 
to rent with the 6 beegahs, 1 1 cottahs, 9^ gundahs, which is not 
disputed, and which together show that he, appellant, holds 6 beegahs, 
15 cottahs, 3 gundahs: and upon this, at Mr. Keating’s rates, the 
fair jumma appears to be 26 rupees, 6 annas, 1 pic. I therefore 
fix this as the rent, and, decreeing the appeal, modify the moorisifl’s 
orders to this extent, giving appellant costs in proportion to the 
amount now fixed. 


The 28th March 1851. 

No. 24 of 1851. 

Apiieal from the decision of Moulvee Asttdoollnhy Moonsiff of lladhanagnrCy 
dated *S\st December 1850. 

Gooroochurn and Kisto Paul, (Defendants,) Appellants, 

versus 

Bilassy Bcwali and others, (Plaintiffs,) Respondents. 

Value of crops carried off, rupees 27. 

This suit was remanded by the officiating judge of this district 
on the 30th January 1850, witli instructions to the moonsiff* to 
depute some person to make local enquiry into tlic facts in dispute, 
and then to decide it de novo ; but his proceedings in it will be 
found at page 14 of the published decisions for this zillah for the 
above date, and it is needless to repeat them. 

These instructions having been carried out, and the ameen’s 
report received and considered ; the moonsiff upliolds his former 
order and again decrees the case in favor of plaintiff's. 

Defendants again appeal. They state that the ameen has report- 
ed wrongfully in the matter: tiiat a watercourse divides the 
villages of Bhagaarah and Gopeebullubporc, and that the lands in 
dispute belong to the latter ; and that in short none of the Bhagaarah 
lands are on the east of the nullah ; that they have fully proved 
their case, and that the claim is quite unfounded, &c. 

After going through all the proceedings held in this case, I must 
say I consider the moonsiff’s order just and proper. The plaintiffs 
(respondents) have filed a decision. No. 21, passed in khas appeal, 
showing that the Bhagaarah lands do extend across the water, and 
it appears to me, from the whole of the enquiries made, that they 
(respondents) have fully established their case. Under those 
circumstances, and as I see no cause to interfere with the orders 
passed in the lower court, I have confirmed them without calling 
upon the respondents to appear. 
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The 31st March 1851. 

Case No. 25 of 1851. 

Appeal from the deeision of Moulvee Uhdool TJseeZy Moons iff of Bancoorah^ 
dated 2'6th Becembm' 1850 . 

Haradhun Kewat, (Defendant,) Appellant, 
versus 

Sartuck Dcy and others^ (Plaintiffs,) Respondents. 

RirpEKS 3, annas 2, price of fish. 

This suit is brought by the plaintiffs as pai tners in a certain 
tank, situated near tlic town of Bancoorah, against defendants, (some 
as partners and some as fishermen employed by them,) to recover 
the price of 2 maunds of large and half a maund of small fish, surrep- 
titiously taken by them out of the said tank on the night of 
10th Bhadoon 1256. 

Defendants, in reply, state, first, that several persons having shares 
in the tank liave not been made parties in the case, whilst others 
wlxo are said to be partners have no interest in it ; that defendant, 
Haradhun Kewat, has a pottah from the malicks, giving him 9 annas 
share of all the large and the whole of the small fish in it, and tliat 
under this pottah the fish were honestly and fairly taken out on 
the date stated. 

Both parties reply and rejoin at much length, and on the 
2()th December the moonsiff expresses his intention of proceeding 
to the spot on the 23rd idem, and then and there enquiring into 
the case. 

On this date, however, all the parties apply to have the case 
referred to arbitration, and this being agreed to by tlic moonsiff', the 
proceedings were made over to the ])ersons named, with instruc- 
tions to settle it and give in their verdict in three days’ time. 

This they accordingly do, and in their finding they first of all 
arrange for the disposal of the proceeds, &c., of the tank, and appoint 
certain persons to look after it; and then they go on to state that 
though they do not consider that Haradhun has established the 
validity of liis pottah, still as it is clear that he is an old tenant, 
they decided that he shall for the future enjoy a 8^ annas’ share of 
all the fish (the rest to go for the purposes above mentioned in their 
verdict) and pay 1 rupee fine for the fish taken on the date stated. 

On the very day this finding was put in, the defendant (appellant), 
Haradhun, gave in a durkhast to the moonsiff, objecting to the 
verdict, and stating that some of the arbitrators w^ere inimical to 
him ; but this being overruled by the moonsiff, that officer, on the 
28tli December, upholds the finding of the arbitrators, and decrees 
the case in conformity to it. 

Haradhun defendant alone appeals and at some length questions 
the finding as unjust. He states that some of the arbitrators have 
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had cases against him, and that they should not have been appoint- 
ed arbitrators ; that some of them are inimical to him, and some 
connected with the courts : in short that they have sided with his 
opponents and that the verdict is unfair. 

Tlie only question in this case is, wdPN the suit properly and 
fairly submitted to arbitration, and is the finding just ? or is there 
reason to think that the arbitrators have been biassed or influenced 
to give an unjust decision ? It is quite certain that the defendant 
(tlie only appellant) agreed to refer the matter to arbitration, and 
tliough on the day the finding was given in, he objected to it, and said 
that some of the arbitrators were hostile to him ; still I do not see 
that he has in any way established this, and had there been any 
bad feeling or enmity on the part of the arbitrators, it must have 
existed long before he (appellant,) agreed to abide by their verdict, 
and it will not do now to say that they have given an unfair deci- 
sion, solely because the finding is not quite what he could wish. 
Under these circumstances, and as I sec no reason to interfere 
with the verdict or with the moonsiff’s orders upholding it, 1 have 
confirmed them without calling on the respondent to appear. 
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Present : A. SCONCE, Esq., Officiating Judge. 


The 6tii March 1851. 

No. 407 of 1850. 

Appeal from the decree of Moulvee Ferhatoollah, Moonsif of Bhojpore, 
dated ZOth July \m0. 

Naecmoodeen, (Plaintiff',) Appellant, 
versus 

Jaysona and Beepola, (Defendants,) Respondents. 

This suit must be remanded. Plaintiff stated that from Doulut 
Shah, on account of a talook held by him, under the kliass turuf 
Mirtunjye Canooogoc, he had in 1204, bought 1 kanec; and as 
this land assumed to be 1-5-1 k. had been measured under dag 
1 183, in the name of Beepola, daughter-in-law of Doulut, and she 
had entered into a settlement with Government for the same 
together with other land, he sought to have his own possession 
affirmed with respect to the chittas ; to have the land withdrawn 
from Beepola’s settlement and to have a settlement taken from 
himself. 

On the 20tli July the defendants failing to appear, the moonsiff 
held a proceeding ostensibly under Section 10, Regulation XXVI. of 
1814, and directed the })laintiff to be prepared with proof on the 
topics indicated : but ten days later, taking up the case again, he finds 
the suit wholly untenable, and without having received any proof 
from the plaintiff, ho dismisses the case. 

The moonsiff, it is hard to say, by what data his judgment was 
governed. He alludes to an answer filed by Jaysona, wife of 
Doulut, on the very day of his decision, in which she asserts that 
tlie measurement and settlement of whicli plaintiff complains took 
effect before the purchase of the plaintiff: and he conclude^ that 
the action of the plaintiff is altogether untenable. He passes 
this order though Beepola, the party concerned, made no answer : 
and he overlooked the necessity of investigating the plea which the 
plaintiff, in fact, raised whether or no Doulut Shah was the virtual 
owner and possessor of the land sued for, whether or no Doulut 
sold it to the plaintiff, and whether, as the rightful owner and occu- 
pant of the land, plaintiff was entitled to a settlement of it in 
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substitution of the settlement then held by Beepola. It is not 
clear how the plaintiff can seek to have the disputed land with- 
drawal from the other land which composes the settlement of 
Becpola, for the revenue authorities only can effect butwarras; 
but if the land sued for be his, he is not the less entitled to have 
his rights in the talook, as it now stands declared. 

For the rest, I remark that the proceeding held on the 20th 
July in conformity wdth Section 10, Regulation XXVI. of 1814, 
is not written by the moonsifl* as required by Section 2, Act XV. 
of 1850, and of itself renders the decree illegal. 

The suit is, therefore, reman<led, the moonsiff will record a legal 
proceeding under Act XV. of 1850, and proceed to try the case as 
usual upon its merits. 


The 6tii March 1851. 

No. 435 of 1850. 

Appeal from the decree of Moulvee Anwur Alee, Moonsiff of Sundeep, 
dated \^th August 1850. 

Assab Banco, (Plaintiff,) Appellant, 
versus 

Mahomed Jumecr Bhooya, (Defendant,) Respondent. 

In this action plaintiff sought to recover her hereditary share of 
3 k., 8 g. of land, which she alleged lier brother Mahomed Moo- 
kcem and a relation, Shookoor Mahomed, had mortgaged some time 
in the month of Maugh 1244, to the defendant, she was willing to 
repay her share of the principal, with interest, she said, but 
Mahomed Jumeer Bhoo} a would not resign the land. 

I must agree with the moonsiff* that the plaintiff has failed to 
prove her plea. The defendant, it is true, has on Ids part given 
no evidence; but the witnesses of the plaintiff prove just as much 
that the transaction was a sale, as that it w^as a mortgage. Plain- 
tiff admits that from her father’s death, Mahomed Mookeem was 
in occupation of the land ; she does not plead that in alienating 
the land, he exceeded his powers. She confines herself to the re- 
clamation of the mortgage, and this she has failed to Justify. One 
witness, Mahomed Wulce, says that the deed took the form of a 
regiJar sale; but that Mahomed Jumeer promised to give back 
the land, if the money were repaid him. A second witness, Oomeed 
Alee, knows only of the sale, as a sale : if any thing was said of a 
mortgage, he, though a witness to the transaction, heard nothing of 
it. The third witness was not present when the transfer was made 
of the land, and he speaks only by hearsay. 

On her appeal, plaintiff says she has mor^ fitnesses to be examin*^" 
ed, but it is obvious she neglected the opportunity of adducing 
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them. By the mooiisiff ’s order of 4th May slie was fully warned 
on this point. I affirm tlie moonsift's order. 


The 8th March 1861. 

No. 440 of 1850. 

Appeal from the decree of Moulvee FerhatooUah^ Moomiff of Bhojpore, 
dated 25th August 1860. 

Suiiaoollah, (Plaintiff,) Appellant, 
versus 

Akbar Alee and Ameer Beebee, (Defendants,) Respondents. 

H ERE is a case in which the plaintiff* sues to quash a settlement 
of 1 k. 16-2 resumed land, which Akbar Alee and Asgur Alee 
made with Government. He declared that he himself was the pro- 
prietor of this land; that Akbar Alee was his ryot; that, in fact, 
Akbar Alee’s father, Becha Gazee, so far back as 1188, had given 
a kubooleut for the land ; and that ever since father and son had 
paid him rent. 

To account for the lakhiraj being designated Zimna Sadik 
Mahomed in the recent measurement, he explained that in the mea- 
surement of 1126, Sadik Malioined was a slave of his ancestors, and 
that it was not uncommon for them to have land measured in the 
names of their dependents. With a turn of thouglit witli which 
I am quite unable to sympathize, the moonsift* seizes upon this 
circumstance to dismiss the suit. He says the plaintiff ’s claim is 
contrary to Act V. of 1843. It is illegal, he says, to found a claim 
of this sort on the circumstance of Sadik Mahomed being a slave. 
But clearly the merits of the claim have nothing to do with the 
question of slavery. Plaintiff* says the land is his property, and 
that he, tlic proprietor, not the tenant, is entitled to hold the settle- 
ment thereof. This question of property must be investigated and 
adjudicated by the lower court, and the suit is accordingly remand- 
ed, the value of the appeal stamp will be refunded. 

The 8th March 1851. 

No. 441 of 1850, 

Appeal from the decree of Moulvee Ferhatoollahy Moonsiff of Bkojporey 
dated 25th August 1850. 

Sunaoollah, (Defendant,) Appellant, 
versus 

Akbar Alee, (Plaintiff*,) Respondent. 

THia suit is between the same parties as No. 440, just disposed 
of. In this case Akbar Alee sued to recover rupees 8, (and da- 

8 
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mages), which the defendant, Sunaoollah, had constrained him to pay 
as rent for 1209, though, as he alleged, he held no land under 
Sunaoollah, and owed him no rent. Appellant’s plea was that 
from 1188 downwards. Becha Ghazee and his son, Akbar Alee, 
held under him 3 krants, 10 gundahs of land, and regularly paid 
him rent at the rate of Sicca rupees 10-8 per annum for the same 
down to 1 208, and he showed that Akbar Alee’s suit to quash the 
distraint, which he had effected for the arrears of 1206, had been 
disallowed. 

As in the appeal now remanded I have some diflSculty in follow- 
ing the moonsiff in his decree in this case. He declares the defend- 
ant Sunaoollah’s statement that the issue of the suit respecting 
the distraint of 1206, invalidated the present action to be a misre- 
presentation and indeed to be indictable ; and, seeing that he had 
dismissed the claim of Siinaooliah in the second suit, he affirmed 
the justness of the demand made by Akbar Alee to recover the 
8 rupees paid by him. 

The moonsift* has failed altogether to distinguish the issue before 
him: the question is whether Sunaoollah was during 1209 in 
possession of the 3 k. 10 g. mentioned by him, and whether 
under him, as tenant for 1209, Akbar Alee held that land and 
owed him rent. 

Besides, it is to be observed, that Sunaoollah admits that, on 
the 22nd January 1848, Akbar Alee entered into an indepen- 
dent settlement with Government for 1 k. 16-2 out of 3 k. 10 
g. It must, therefore, be further considered wdiether this settle- 
ment for 1847-48, that is, for 1209, did not virtually affirm the 
possession of Akbar Alee, and oust Sunaoollah from the land 
conveyed in it; and in that case, if the title of Sunaoollah to 
recover arrears on account of the 1-16-2 be untenable, he 
may nevertheless be entitled to rent for 1209, on account of the 
1 k. 13-2 remaining, out of the 3 k. 10 g., which formed the ori- 
ginal engagement between the parties. 

The suit is accordingly remanded for re-trial. The value of the 
stamp of the appeal will be refunded. 

The 8th March 1851 . 

No. 442 of 1850. 

Appeal from the decree of Moulvee FerhafooUah, Moonaiff of Bhajpore^ 
dated 19M August 1850. 

Musst. Bhaggotee, (Defendant,) Appellant, 
cersus 

Madhubnath, (Plaintiff,) Respondent 

Plaintifp, respondent, here sues to recover rupees 15, which, 
he says, he advanced to Musst. Bhaggotee on her leasing to him 



ZILLAH CHITTAOONO. 


r>i 


1 kanee of land for five years from 1207 to 1211: andhejusti^ 
fies his claim on the plea that Bhaggotee dispossessed him by force 
in Assar 1207, and never afterwards transferred to him the land. 

Bhaggotee’s answer was that the plaintiff for the 1 kanee, in 
question, undertook to advance her rupees 7-8 ; but that he actually 
gave her nothing ; and that he got inserted in the written lease, 
which he kept, the sum of rupees 15. 

In trying the case the moonsiff lias shown himself unconscious of 
wliat ordinary fairness, as well as the common practice of our 
courts, requires. Though the plaintiff averred that he had paid 
the defendant in cash rupees 15, and she denied that statement. The 
moonsiff’ requires the defendant alone to produce evidence of her 
plea ; that is, to prove a negative : and decrees the suit against her, 
merely because she admits that a lease between them had been 
talked of, clearly the payment or no payment of the sum sued for 
was at issue. Defendant said, she did not receive any money from 
the plaintiffs, and yet plaintiff gets a decree without proving that 
he had paid Bhaggotee the 15 rupees. 

It is perhaps still more remarkable that the plaintiff did not even 
file the written lease, which he professes to have received. I 
remand the suit for full investigation. The value of the stamp 
of the appeal will he refunded. 

The 8th March 1851 . 

No. 446 of 1850. 

Appeal from the decree of Moulvee Ferhatoollah, Moonsiff of Bhojpore^ 
dated 26th August 1850. 

Beecha Ghazee, (Defendant,) Appellant, 
versus 

Mahomed Sumee, (Plaintiff,) Respondent. 

I HAVE this day taken up several appeals preferred from the 
decision of Moulvee Ferhatoollah, moonsiff of Bhojpore, (now under 
suspension) and from the defect of judgment and the irregularities 
displayed, I have remanded these cases for further investigation. 
This case must also be remitted. 

Plaintiff alleged that he had hired a boat of his own to Mahomed 
Hossein and others, his neighbours, and that Beecha Ghazee had 
distrained this boat as the property of one Mahomed Kamil, and 
sold it through the distraint commissioner for an arrear of rent 
due by Mahomed Kamil to himself, (Beecha Ghazee,) and he insti- 
tuted this suit to recover from Beecha Ghazee rupees 30, being 
twice the price which the sale of the boat realized. 

Beecha Ghazee, in answer, maintained that the boat belonged to 
Mahomed Kamil, and that Mahomed Kamil had not hired ft from 
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the plaintiff, and he declared that he was quite prepared to prove 
these facts ; but the moonsiff declines to give him an opportunity 
of proving his pleas. Taking up the case for the first time (as is 
written in the decree) the moonsiff, finding that Mahomed Kamil, in 
his answer, admitted tlie boat belonged to the plaintiff*, takes this 
and this only as evidence in proof of the merits of the claim made. 
Observe that Beecha Ghazee urged that Mahomed Kamil, in collu- 
sion with the plaintiff, had brought forward this suit: and the 
irregularity of the moonsiff* becomes, if possible, more palpable. 
He not only decrees a claim in favor of a plaintiff without requir- 
ing that plaintiff to prove the grounds of his claim, but he declines 
to receive evidence from a defendant who undertakes to disprove 
those grounds. 

The value of the stamp of the appeal will be refunded. 

The 8th March 1851. 

No. 452 of 1850. 

Appeal from the decree of Moulvee "Ferhatoollahy Moonsiff of Bhojpore, 
dated Gth September 1650 . 

Fukeer Mahomed and others, (Plaintiffs,) Appellants, 
versus 

Magun Mundul and others, (Defendants,) Respondents. 

The plaintiffs in this action professing to be in possession of, and to 
own an old tank named “ Kumarea,” which is measured as dag 697, in 
the collector’s measurement, sued to have their right declared to have 
their own names substituted for those of the defendants as the occu- 
pants of the tank in the chittahs in question ; but they failing to give 
any proof of their claim, the suit was dismissed by the lower court, 
and the riglit of the defendants affirmed. 

Undoubtedly the plaintiffs, appellants, displayed much delay. On 
the 3rd August the moonsiff*, specifying the points at issue, desired 
the parties to come forward with their proofs ; but eventually he 
disposed of the suit without giving the parties notice of the intended 
hearing as required by Section 12, Regulation XXVI. of 1814, and 
without having ascertained from the parties that they were prepared 
to go to trial. This flaw is fatal to the decree : as the case stands 
it is incomplete, and it must be remanded. 

The value of the stamp of the appeal will be refunded. 
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The 11th March 1851. 

No. 443 of 1850. 

Jppeal from the decree of Baboo Poorno Chunder^ Moonsiff of Uowlaht 
dated 2Qth August 1850. 

Tecta Ram, (Plaintiff,) Appellant, 
versus 

Gonoseela, (Defendant,) Respondent 

This suit was instituted to recover possession and arrears of rent 
for 5 gundahs of land for the years 1206 to 1210, less 7-3, realized 
by distraint for 1209; and plaintiff grounded his claim on these two 
pleas; that the land belonged to turuf Ojudiah Rani, of which he was 
part proprietor, and that previous to 1206, Gonoseela agreed to 
pay liim one rupee a year for the land, and did in fact pay it, as 
did her husband and his father pay rent for the land before her. 

The defendant, Gonoseela, claims the land as nankar : she does 
not deny that it belonged to the turuf ; she does not profess to 
be a proprietor of the turuf, or to pay revenue to Government as 
such, only she says that her husband^s grandfatlicr, being unable 
to carry on the turuf, tl) 4 :ew up all his interest in it, except these 
5 gundahs, which he reserved to himself as nankar free of rent. 

The plaintiff’s appeal is not written without point : he insists that 
the respondent, Gonoseela, must hold the land either as a proprietor 
of the turuf, or as a subtenant; but still he overlooks the chief 
reason for the moonsiff disallowing his claim. lie entirely fails to 
prove that either Gonoseela, or those from whom she derived the 
land, ever paid him rent for the same: and thus the moonsiff held 
tliat without the service of the notice prescribed by Regulation V. 
of 1812, plaintiff was incompetent either to oust Gonoseela or to 
recover rent for years, which at the beginning of each year he had 
not in the form prescribed by law, announced it to be his intention 
to demand. 

For the same reason I must disallow the appeal : plaintiff, appel- 
lant, Iiad two several opportunities of producing his witnesses, and 
on his part five were actually examined, two before the moonsiff* 
and three before an ameen deputed to hold a local enquiry; 
and not one of the five could say that to his knowledge the plain- 
tiff ever paid rent for the land: and on the other hand it is 
said that the land had been held by the defendant, her husband, or 
his father, for 60 or 70 years. 

A solahnamah had indeed at one time been filed in the name 
of Gonoseela ; and an order was passed by the moonsiff on the 
19th March, with a view to ascertain whether she had actually 
assented to it : eventually she denied this, but long after the paper 
had been filed, the plaintiff took steps to produce his w itnesses ; 
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(lid produce some, and was called upon to produce more; and after 
all had the opportunity of submitting fresh witnesses to the aineen. 

I do not say then that Gonoseela is not liable to pay rent for 
the land held by her ; but it is abundantly evident that plaintiff 
has shown no legal cause for the claim now made. Gonoseela 
holds the land on a title of ancient occupancy : she can only be 
ousted if she fail to pay the rent for which she is liable, and she 
cannot be liable for rent till the form prescribed by Regulation V. 
of 1812 has been adopted. 

For these reasons I affirm the decree of the lower court. 


The 11th March 1851. 

No. 444 of 1850. 

Appeal from the decree of Baboo Poorno Chunder, Moonsiff of Howlah, 
dated 2Qth August 1850. 

Teeta Ram, (Defendant,) Appellant, 
versus 

Musst. Gonoseela, (Plaintiff,) Respondent. 

This claim was made by Musst. Gonoseela, to recover the value of 
certain property, which, as she alleged, fhe appellant had irregularly 
distrained and sold : the moonsiff allowed her claim, and against tliat 
order this appeal is made. 

In a separate decree this day pronounced, 1 have stated the case 
between Gonoseela and Teeta Ram. It is clear that he undertook 
to distrain her property for arrears, while it had never been deter- 
mined what rent she owed him, and, had in fact, never paid him rent 
at all. Under such circumstances no arrears could be said to be 
due by Gonoseela, and the appellant was incompetent to distrain. 

I affirm the moonsiff’s decree. 


The IIth March 1851. 

No. 454 of 1850. 

Appeal from the decree of Moulvee Ferhatoollah, Moonsiff of Bhojpore^ 
dated 23d August 1850. 

Kasim Alee and others, (Defendants,) Appellants, 
versus 

Petumber, (Plaintiff,) Respondent. 

The plaintiff, in this action, alleging that he held no land under 
the defendants and owed them no rent, sued to recover the value 
of certain property of his which they had distrained and sold, and a 
corresponding amount as damages. Defendants averred that both 
plaintiff and his father before him held their land and paid rent. 
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On the 3rd August, the moonsiff held a proceeding under Section 10, 
Regulation XXVL of 1814, and called upon the defendants to prove 
their pleas and justify their distraint : and on the 23rd August follow- 
ing, finding that they had given no evidence in support of their dis- 
traint, decreed the suit. From that order comes tliis appeal. 

Undoubtedly the defendants have been dilatory ; but the moonsiff’s 
proceedings are faulty, inasmuch as he did not appoint a day for 
hearing the suit under Section 12, Regulation XXVl. of 1814; and, 
failing that proceeding, did not satisfy himself that the parties were 
ready to proceed to trial. 

The suit must be accordingly remanded. The moonsiff will be 
careful to fix a day for hearing of the case, and subsequently proceed 
upon the papers before him. 

The value of the stamp of the appeal will be refunded. 


The 11th March 1851. 

No. 457 of 1850. 

Appeal from the decision of Moulvee Ferhatoollahf Moonsiff of Bhojpore, 
dated August 1850. 

Ramjye Deof (Defendant,) Appellant, 
versus. 

Telokchand, (Plaintiff,) Respondent. 

During the course of executing a decree held by this plaintiff, 
Telokchand, against Ramjye Pal, deceased, 5 k. 13-2 of lakhiraj 
land had been attached as the property of the deceased, debtor ; 
but a claim was preferred to it by Ramjye Deo, this appellant, 
on the ground of purchase from Ramjye Pal and his possession of 
the land after summary enquiry being proved, the attachment 
was withdrawn. The decreeliolder, Telokchand, now sues regularly 
for an order declaratory of this right to sell the land in question 
as the estate of his debtor. 

The moonsiff has disposed of the case without taking proof 
from either party^ It is the main ground of his decree that the 
defendant gave no evidence in support of the validity of his pur- 
chase, but nere the moonsiff overlooked the fact that the possession 
of the (defendant) appellant by the summary proceeding had been 
affirmed, and that, if one party more than another was bound to 
furnish evidence for the disposal of this regular suit, it was more 
incumbent on the plaintiff' to show cause for questioning the 
validity of the title which the defendant pleads. I myself exempt 
neither from the necessity of supporting their rival issues w ith 
requisite evidence, but the case, as it stands, is incomplete and 
must go back. 
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I'he moonsifT, further in his decree, indicates a ground of enquiry 
which may be of the utmost consequence to a right judgment. 
He alludes to an answer filed by Polutree, widow of the deceased 
debtor, on the very day of his decision, in which she alleged that 
the defendant, Ramjye, far from having bought the land in Chyte 
1208, leased it from her, as her tenant. The moonsitf takes no 
proof of this statement; nay, he takes the statement of the defend- 
ant herself as proof. 

The suit is accordingly remanded : the value of the stamp of the 
appeal will be refunded. 


The 13tu March 1851. 

No. 445 of 1850. 

Appeal from the decree of Mouhee Nazeerooddeeny Sudder Ameen 
and Sudder Moonsiff^ dated 29 August 1850 . 

Ramdoolal Pal, (Defendant,) Appellant, 
versus 

Shumbooiiath Deo, (Plaintiff,) Respondent. 

By the decree^ against which this appeal is preferred, it was 
found that Ramdoolal Pal, who had^ acquired a decree against 
Shumbooiiath Deo and Neechun, in execution realissed the full amount 
with all costs from Shumboonath Deo, and also privately in com- 
munication with Neechun had taken on account of the same decree 
rupees seven from him. The payment by Shumboonath is admitted by 
appellant himself ; so the three witnesses whom he himself adduced 
as if to show that he got nothing from Neechun, show that he did 
receive seven rupees from him. Accordingly the sudder moonsiff 
directed Ramdoolal to repay the sum sued for by the i)laintifi* 

In his appeal Ramdoolal overlooks altogether the evidence upon 
which the sudder moonsiff’s judgment was grounded ; charging the 
other parties with fraud, and pointing to some minor discrepancies 
between the sum actually due under fhe old decree, and the sum 
mentioned in the receipt which be gave to Neechun. Clearly he 
did levy the sum decreed to twice over to the extent above 
stated : and the decree of the lowef (iourt must be affirmed, I 
could only wish that the form of the action permitted me to lay a 
heavier charge upon the appellant than the simple refund wbicli he 
has now to make. 
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The [4tvl March 1831. 

No. 439 of 1850. 

Appea/ from the decree of Mouhee Abool Hossein^ Moonsijf 
of HathasareCy dated 20th August 1850. 

Shahamut Alee^ (Defendant,) Appellant, 
rersus 

Aftaboodcen Kazee, (Plaintiff,) Respondent. 

This plaintiff, kazee of Hathazarcc, sued the defendant to re- 
eo^er from him 1 rupee as a fee, due to him upon the marriage of 
his son Zinut Alee. Aftaboodeen, the plaintiff’, does not say that 
he officiated at tlie marriage ; or that Sliahainut Alee agreed to 
pay him a fee ; on the contrary lie states and proves that Sha- 
hamut Alee, without giving him notice, employed one Suffer Alee 
to go through the ceremony. 

The moonsiff decreed the claim; but I agree with the appellant 
that the plaintiff, respondent, has quite mistaken his rights under 
the law. 

He could only claim a fee under the circumstances of this case, 
upon the supposition that the law required all marriages within 
his jurisdiction to be perforgied by him alone; but this is by no 
means the case. If Shahamut Alee chose to have his son married 
by such aid as Suft’er Alee could render, I find no law that com- 
pelled him to apply to the plaintiff. The law does not say that 
the public kazees only are competent to perform marriages : and, 
no doubt, the purpose of the nomination of a public kazee with 
respect to marriages, is to provide for the community a qualified 
person whose services shall be available when required. 

I must therelbre reverse the decree of the lower court, and dis- 
miss the suit, with all costs payable by the plaintiff. 


The IIth March 18.51. 

No. 447 of 1850. 

Appeal from the decree of Mr. Finney, Moonsiff of B hut tearee, 
dated 2Ath August 1850. 

Mahomed Buseeroollah, (Defendant,) Appellant, 
versus 

Mahomed Kamil, (Plaintiff',) Respondent. 

Plaintiff professing to hold k. 1-12-3 as tuppa under the 
Noabad talook Data Ram, at the rent of rupees 1-14-1 yearly, as 
settled by decree, sued to compel the present talookdars to receive 
that rent for the years 1210 and 1211. In answer, the talookdar 
pleaded that, on the 3rd Srabun 1211, plaintiff’ with two other 
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persons entered into a new settlement with them for k. 9-10-3, at 
rupees 15-8, annual rent. 

Now I find that the moonsiff’s enquiry has been incomplete. In 
his decree he admits that it was not clear that the bond referred to 
in the plaint was the same as that entered in the kubooleuts pro- 
duced by the defendant ; and without determining that point, he 
declares tliese kubooleuts to be invalid. Thus it may be the 
moonsiff’s decree lias the effect of questioning settlements with 
respect to which no suit had been instituted. 

Moreover, on referring to the proceedings, I observe that the 
daghs of the land, for which plaintiff got a decree on the 14th 
March 1848, (on which occasion his rent was assessed at rupees 
1-14-1) totally differ from those specified in the defendant’s set- 
tlements. The former comprise various numbers from Nos. 2081 
to 2150; while the defendant’s settlement daghs run from 5042 
to 5314. So far then it appears that the parties to the suit have 
contended about a quite distinct matter. 

This should be reconciled ; and the moonsiff before pronouncing 
judgment in the case must satisfy himself, that the plaintiff* and 
defendants urge their conflicting pleas with respect to one and the 
same parcels of land. 

The value of the stamp of the appeal will be refunded. 

The 15th March 1851, 

No. 450 of 1850. 

Appeal from a decree of KhyrooUah Shah Budukshanee^ Moonsiff 
of Zurowurgvnge, 

Dagnn Ramdass, (Defendant,) Appellant, 
versus 

Musst. Heera Thakuranee, (Plaintiff*,) Respondent. 

After a summary enquiry held upon an application preferred 
to me by this appellant, it appeared that the permanent residence 
of the appellant is in zillah Tipperah, and that before the prelimi- 
nary notices of a pending action as required by Sections 21 and 22 
of Regulation XXIII. of 1814, had been completed, the appellant 
had left this district, and was beyond the jurisdiction of the moonsiff 
from the time of the proclamation being served till the suit was 
disposed of. 

1 therefore think that the justice of the case requires the suit 
to be remanded to the moonsiff* to give the appellant an opportunity 
of defending the action. 

The moonsiff* will also be careful to give the plaintiff an oppor- 
tunity of serving any fresh notices slie mav think necessary on a 
defendant, Gooroopershad, who is also alleged to have been absent. 

The value of the stamp of the appeal will be refunded. 
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The 22nd March 1851. 

No. 0 of 1850. 

Original suit, 

Kasheenath Chuckerbuttec, (Plaintiff',) 
versus 

Magiin Chunder Ayn, (Defendant.) 

This suit was instituted to recover the balance of a bond for 
rupees 750, lent to the defendant on the 25th Srabun 1210, and 
interest. Plaintiff giving credit for a payment to the amount of 
rupees 308, made by defendant on the 17 th Assar 1211. 

Defendant answered that no money was given to him ; that he 
against his will was made to sign a paper on account of a debt 
contracted by Gour Chunder Chuckerbuttee ; and that it was un- 
derstood not he, the defendant, but Gour Chunder, should 
pay the sum due to the plaintiff* 

Thus to state the case, is to state the only issues raised. Plaintiff* 
has filed the bond granted to him by the defendant, and has proved 
the execution of it by the latter, and indeed the repayment by the 
defendant of the 308 rupees, credited on the face of the bond. 

Defendant served a subpoena on certain witnesses, these wit- 
nesses have not attended, and on the 24th February last he was 
required within three days to take whatever steps he thought ne- 
cessary to promote his defence, but he has done nothing. 

The case of the plaintiff being, therefore, proved, a decree must 
pass for principal, interest and costs. 


The 25th March 1851. 

No. 455 of 1850. 

Appeal from the decree of Mr, Finney t Moonsiff of Bhuttearee, dated 
2Sth August 1860. 

Shumshere Ali and Amanut Khan, (Defendants,) Appellants, 

versus 

Phooljan, ("Plaintiff,) Respondent. 

This appeal is preferred against a decree of the moonsiff, who, 
finding that the appellants and others had in Bysakh 1211 dis- 
possessed the plaintiff Phooljan of the 1 kanee of land sued for, 
ordered this land to be restored to her. Having gone through the 
proceedings, it is obvious to me that the moonsiff* had no alternative 
but to pass the order he did. On the part of the plaintiff six wit- 
nesses were examined, who stated that the land had been held by 
the plaintiff; that she got it from her husband, Futeh Ali, and that 
to Futeh Ali it came from his father, Teyub Manjee. The wit- 
nesses trace back the possession of these parties for 24 years, or far 
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as long as they know any thing. On the otlier hand defendants 
appellants, adduced only two witnesses, and the statements of these 
are unsatisfactory. Botli sides say that the land forms part of a 
talook Doollub Hosscin; for the plaintiff it is shown that the dis- 
puted kanee which constituted Teyub Manjee’s share of that talook, 
whereas appellants profess to hold to have held it jointly with other 
land ; but they furnish no data from which the constitution of this 
talook or their rights, on account of it, can be inferred. 

It is true that in the deed filed by the plaintiff, whereby certain 
land was transferred to her by her husband, not talook Doollub 
Hossein but Talook Ata Hossein is spoken of ; but at the same time 
the land is spoken of as his father’s share, and especially do I repeat 
that for the land in dispute, the evidence of the plaintiff, respondent, 
largely preponderates. Defendants, appellants, were cautioned three 
several times to be prepared with their proofs, and I must take the 
proceedings as complete. 

I affirm the decree of the lower court. 


The 27th March 1851. 

No. 4 of 1851. 

Appeal from the decree of Sadder Ameen Moulvee Nazeerooddeen^ dated 

8th January 1851. 

Hidayut Khan and Busharut Khan, (Plaintiffs,) Appellants, 

versus 

Akbar Ali, (Defendant,) Respondent. 

This suit was instituted to affirm the plaintiffs (appellants’) right 
to hold the property of 9 kances 0-1 of land in mouza Khurundeep, 
and to annul the possession of Akbar Ali, defendant, respondent, 
founded on his purchasing the compromised mehal, originally 
settled by the plaintiff. 

Plaintiffs affirm that by a decree of the special commissioner, 
dated 23rd March 1838, the land was affirmed to be rent-free ; that 
by an ameen of the civil court possession was given to them in con- 
formity with the special commissioner’s decree ; and that after that 
Akbar Ali bought the compromised mehal which they had some 
years before engaged for, when it was sold for arrears of revenue 
on the 9th June 1842. 

The defendant, respondent, joins issue with the plaintiffs as to the 
purport of the special commissioner’s decree. He affirms that the 
appellants’ compromise mehal was expressly excluded from the 
order which on the 23rd March 1838 the special commissioner 
passed, affirming the right of the parties before him to hold droon 
9-8-11 free of rent: and in a carefully written judgment the sudder 
ameen found the fact to be as pleaded by the defendant. 
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On tlie 14tli October 1835, Hiclayut Klian and Bushuriit Khan 
entered into a compromise settlement for 9 kanecs of lakliiraj 
land held by them, agreeing to pay three Sicca rupees annually as 
revenue to Government. So for the same tenure, named ziinma 
Ilajee Khan, other parties agreed to similar settlements. Subse- 
quently allowing for those cases in which as it were judgment had 
been already confessed, the resumption officer proceeded to resume 
the remainder of this zimma. The resumption proceedings bear 
the date of the 30tli July 1836 ; in the body of this roobukaree, the 
land for which compromises had been taken are detailed ; among 
these is by name and description entered these appellants’ mehal. 
It is expressly recorded that these compromises are exempt from the 
resumption under contemplation ; and excluding these droons 9-8-1 1 
were ordered to be resumed. This proceeding was appealed to tlie 
special commissioner ; on trial the deputy collector’s proceeding 
was reversed by the special commissioner; but neither from the 
terms of the decree of this officer nor from the nature of the case, 
can I infer that the decree of the 23rd March 1838 referred to lands 
respecting which in review of the proceedings of the lower court no 
issue had been raised. The special commissioner must be under- 
stood to have released land which the deputy collector sought to 
resume, not land which the deputy collector expressly declared 
there was no necessity to resume. The special commissioner 
admits tlie validity of the sunnud by the production of which the 
lakhiraj tenure was defended ; but he does not at all discuss tlie merits 
of the settlement, which several months before the remaining land 
of the zimma had been resumed those appellants entered into. 

It afterwards appeared to the revenue commissioner that, in fact 
more land had been compromised than the deputy collector had 
taken notice of. In a roobukarree, dated 25th August 1838, he show- 
ed that droons 5-6-2 had been compromised, about double the land 
exempted in the resumption ; for this reason as also because the 
parties who appealed to the commissioner hehl only a small portion 
of the whole land which the decree released, he sought for a re- 
consideration of that decree. This w'as not allowed ; but obviously 
though the special commissioner refused to take cognizance of a 
plea that urged the reduction of the rent-free land in proportion to 
the entire extent of compromises effected, the original decree was 
maintained, which affirmed the release of droon 9-8-11, exclusive of 
the compromise specified in the resumption proceedings. 

It is possible, and it may be admitted, that the ameen in execution 
of the special commissioner’s decree gave or intended to give ap- 
pellants possession of the disputed compromise ; but the proceedings 
of the ameen had no virtual effect; plaintiffs themselves admit that 
Akbar Alee has taken rent from them, and both by summary and 
regular decrees has Akbar Alee’s right to rent been affirmed. This 
question for example came before the judge in a regular appeal on 
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the 27tli February 1847 : on that occasion, though it had been 
pleaded tliat the compromise had been quashed by the special 
commissioner, and the lands declared rent-free, the judge maintain- 
ed the contrary and affirmed the right of Akbar Alee as owner of 
the compromise to receive rent from the occupants, these appellants. 

For these reasons I affirm the decree of the lower court. 
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Pbesent : S. BOWlllNG, Esq., Officiating Additional 

Judge. 


The 4tii March 1851. 

No. 562 of 1850. 

Regular Appeal from the decision of Moulvee Abdool Futfeh, Moonsiff of 
Deeang^ dated *Mth December 18.00. 

Jeebusram Cliowdry, (Defendant,) Appellant, 
versus 

Doorga Churn Chowdry, (Plaintiff,) Respondent. 

Suit instituted 14th August 1849, for possohsion of 2-1-2-1 
of land, with wasilat, 60-1 1-8. 

The plaintiff’ stated that previous to 1205 M. S., 3 ryots, Oodhub 
and others, paid phiintilf and his brother Jeebusram, the defendant, 
a jumrna of 13 rupees, 2 annas, for 5 k. 5 g. of land in mouza Moor- 
phulla. In 1206 the brothers, plaintiff’ and defendant, separated, 
and on the 10th Assar 1207 the ryots gave a kubooleut for half 
the land they held to plaintiff* at a jumrna of 6-9. At the instiga- 
tion of defendant tliey withheld their rent; but subsequently paid 
10 rupees and sued plaintiff for the amount in another suit. The 
kubooleuts have been lost by fire, plaintiff has sold a part of the 
land he inherited to Mitthunjye, and now sues for tlie remainder. 

The defendant Jeebusram replied as far as his contradictory 
and rather unintelligible answer could be understood, by giving tlie 
details of the land lie held: he stated that the ryots had paid liim, 
defendant, since 1202 ; that he, defendant, in 1 185 and 1186 M. S., 
bouglit 8 kanees of lakhiraj land and paid for it from his own funds, 
and that by a farkhuttee, the father of plaintiff’ and defendant 
had renounced all right to this purchase ; that lie owns by 
purchase 12 annas, and by inheritance 2 annas in turuff’ Shantec 
Mykoondoo, or in all 14 annas, as appears by a jaedad and farkhuttee 
dated Bysakh 1186; that plaintiff’, being indebted to muhujuns 
rupees 175, 4 annas, 6 pies, relinquished all his inheritance, on 
defendant Jeebusram taking on himself payment of his debts as 
can be shown by farkhuttee, dated Assar 1207. The defendant 
denied that the plaintiff’ ever had possession of the land he sues 
for, or that the kubooleuts of the ryots were ever given or destroy- 
ed by fire, as alleged. 

Ooilhub and other ryots replied, that the land was the property 
of defendant under whom they, the ryots, held. 

The moonsiff’ observed that by the late survey, the land in dispute 
consisted of daghs 2103, 2108, 1923 and 1925, and 1927 and 1928, 
owned by plaintiff and defendant in equal shares and lying in three 
separate turufs ; that defendant and plaintiff’ had separated in 1206, 
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and that the jaedad and evidence proved the land to be wortli 2-8 per 
kanee; that though defendant had been called upon, he had exlii- 
bited no farkhuttee nor kubala of the land he says he has bought, 
and though a farkhuttee is noticed in the deputy collector’s fysala, 
tliis mention is not sufficient to prove either the contents, or that 
the document is genuine; that if defendant paid plaintiff’s debts 
he may settle for the amount separately ; that the kubooleut dated 
1202 was very suspicious, as previous to 1206 the land was ijmalee. 
He considered the land to have been inherited by tliree brothers, of 
whom one dying witliout other Iicirs, plaintiff and defendant succeed- 
ed to his share and decreed the case, ordering tlie ryots to settle 
with plaintiff, and Jeebusram to pay wasilat from 1206 with 
interest, less 10 rupees received from the ryots by plaintiff to him. 

The defendant appealed, denying tliat plaintiff had proved liis 
case, repeating his assertions relative to the farkhuttee, and com- 
plaining that tlie moonsiff did not send for the nutthecs from tlic 
collectorate, and that his, defendant’s, vakeel had not filed one of 
the farkhuttces given to him for tliat purpose. 

Judgment. 

The plaintiff has proved by witnesses and by the survey chittas 
that the land was in 1837, the joint property of liimself, the defend- 
ant, Jeebusram, and Ramdass, three brothers. The last dying, the 
other two, plaintiff and defendant, succeeded, each holding an 
8 annas share. Tliey subsequently separated, and plaintiff was 
ejected by defendant, assisted by the ryots. The defence is not very 
clear, as to whether the land is claimed by Jeebusram as his heredita- 
ry, or as his purchased property. The kubooleut dated 1202 given to 
him alone when the land was ijmalee, as admitted in case 566, and 
for towfeer land at a time the word towfeer was not used to de- 
signate any part of tlie turuf land by the revenue authorities, is 
unworthy of credit, and the farkhuttces and kubala he alludes to 
have been seen by no authority, or proved by any witnesses. If filed 
in the collectorate, defendant had ample opportunity to apply for 
them, or to request the moonsiff to call for the nutthees. A complaint 
might be made against the vakeel if he failed to perform his duty ; 
but with the vaguely given dates, and the proof of the existence of 
any such documents being mention of one only of them, by a 
deputy collector, I cannot at this stage of the proceedings allow 
defendant to file them. 

I, therefore, confirm the moonsiff’s order, and dismiss the appeal. 
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The 4tii March 1851. 

No. 563 of 1850. 

Regular Appeal from the decision of Mouhee Ahdool Fuiteh^ Moonsiff of 
Deeang, dated 24th August 1850 . 

Jcebusram Cliowdry, (Defendant,) Appellant, 
versus 

Oodhub and other Plaintiffs, and Doorga Churn, (Defendants,) 
Respondents. 

Suit instituted 5th March 1849, to recover 10 rupees, rent 
illegally collected. 

The plaintifls stated that they held 5 k. 5 g. of land at rupees 
11, and one goat, yearly jumina, which, previous to 1206, they 
])aid to Jcebusram and Doorga Cliurn, and since then to the 
former only through his ijaradar Ram Dass ; but that Doorga Churn 
defendant had forced them to pay rent 10 rupees to him on account 
of 1206 to 1209, which they did, and now sue to recover, 

Doorga Churn defendant claimed the land as his property jointly 
with his brother, and objected to plaintiffs’ description of it. 

Jcebusram and Ram Dass said they had always collected of 
plaintiffs. 

The moonsiff, for reasons assigned in foregoing case No. 562, 
decreed against Jeebusram. 

Jeebusram defendant appealed, referring to the case No. 562. 

Judgment. 

The right of Doorga Churn to the land having been adjudged in 
case No. 562, the moonsiff ’s order must in this also be confirmed. 


The 4Tn March 1851. 

No. 566 of 1850. 

Regular Appeal from the decision of Moulvee Ahdool Futteh^ Moonsiff of 
Reeang, dated 24th August 1850 , 

Jeebusram Cliowdry, (Defendant,) Appollantj 
versus 

Mitthunjye Rukhit, (Plaintiff,) and Doorgachurn, (Defendants,) 
Respondents. 

Suit instituted 16th August 1849, for possession of d. 1-1-2-2 
nowabad land, in mouza Moorphulla, rupees 39. 

The plaintiff stated that he purchased the above land of Doorga 
Churn, a defendant, who with his two brothers had inherited 
d. 22-5. One brother Ram Dass died, and the surviving two settled 
for it with Government ijmalee, plaintiff bought the land on 2nd 
Bhadoon 1210, and let it again in itmam to defendant, who resigned 

10 
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in Falgoon of the same year, and in Assar following with the 
other defendants, ejected plaintiff. 

Doorga Churn defendant admitted the sale. 

Jeebusram defendant objected to the description of the land by 
jdaintiff*, and, as in the preceding case, referred to the farkhuttcc 
which ho alleged to be in his possession. 

Oodhub and other ryots replied that they had always paid 
Jeebusram. 

The moonsiff observed that Doorga Churn’s right to the land was 
evident, and the sale proved, while Jeebusram had not exhibited 
any farkhuttec, he decreed the case. 

Jeebusram defendant appealed, referring to case No. 562, deny- 
ing his brother’s riglit to sell, and saying that his vakeel had neg- 
lected to file the farkhuttee. 

Judgment. 

The sale and purchase of the land being admitted, it only remains 
to adjudge on the right of Doorga Churn. The land, as shown in 
this and in case No. 562, was surveyed as his and his brother’s, 
and Jeebusram has failed to show how he obtained exclusive pos- 
session. If he has any charge against his vakeel, it may be prefer- 
red, but without proof of the existence of the documents he has 
so often quoted, I cannot now entertain it. The appeal is dismissed, 

Tue 6th March 1851. 

No. 572 of 1850. 

Regular Appeal from the decision of Moulvee Spud Jonah Ali, Moonsiff of 
Sutkanneeahi dated 28M January 1850. 

Abdool Barec Khan, (Defendant,) Appellant, 
versus 

Muddun a/tas Budul Chundee Churn and otliers, (Defendants,) 

Respondents. 

Suit instituted 13th March 1850, for recovery of rupees 2-8 rent, 
illegally collected, and damages, total 5 rupees. 

Tlie plaintiff* stated that he held 2 kances of land at 4 rupees 
jumma in turuf Bowannee Sunkur, the property of Chundee 
Churn and others ; but under Abdool Baree, the owner of turuf 
Buddhoo Ghohimee, ho held no land whatever; notwithstanding 
which Abdool Baree, in Assar 1211, attached his property for an 
alleged arrear due for 1210, and compelled him to pay 2-8, though 
he, defendant, gave a dakhila for 2 rupees only. 

Abdool Baree replied that the plaintiff was indebted 2 rupees, 
9 pie, for land held under him, defendant. 
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Clmndee Churn and others replied that the land held by plain- 
tiff had always formed part of their zemindaree. PlaintiS’ had held 
it since 1206. 

The moonsiff observed that it had been proved by documents 
and witnesses, tliat plaintiff had always paid to Cliundee Churn ; 
that though called on, Abdool 13aree had filed neither his wasii- 
bakee nor the survey chittas, and that the kiiboolcut filed was from 
the doubtful testimony of th(i witnesses and writer unworthy of 
credit; he decreed for plaintiff 

The defendant Abdool Bareo appealed, repeating his defence, and 
asserting the kubooleut to be genuine. 

Judgment. 

The kubooleut is written on old paper and with new ink, and the 
writer and ■\^'itnesscs speak doubtfully in their deposition. This 
kubooleut cannot be allowed to weigh against the evidence of con- 
tinued payment to the owners of turiif Bowannee Siinkur, especi- 
ally as it was in the power of appellant to file his wasil-bakee and 
the survey chitta, if he really has a right to the land cultivated by 
plaintiff. I dismiss the appeal. 


The 11th March 1851. 

No. 398 of 1851. 

Regular Appeal from the decision of Moidvee Spud Jonah All, Moonsiff of 
Satkanneeah, dated 2\st June 1850. 

Abdool Gunny Sikdar, (Defendant,) Appellant, 
versus 

Mahomed Ali and Raj Beebee, Plaintiffs. 

Fuzl Ali Khan and others, (Defendants,) Respondents. 

Suit instituted 15th March 1849, for possession of 13 gundahs, 
1-1 of land, with mesne profits, 16 rupees. 

The plaintiffs, the son and widow of Yar Mahomed, dece^iscd, 
staled that they held an hereditary etmani in turuf NoorcJiunina, 
of 1 k. 12-3 c. nowabad land, measured as dagh No. 2224, and 
paid the rent regularly; that they were ejected by defendant, 
Abdool Gunnee, who collects from the ryots of 13g. 1-1 of the 
land. They claim wasilat at 1 rupee 8 annas per kanee, from 
1201 to 1210 M. S. 

Abdool Gunnee defendant replied that the land forms part of his 
talook. The plaintiffs hold 19 g. 2 c. of other land as jotdars. 

Fuzl Ali Khan replied that the land was formerly occupied by 
Shamut Ali and given by him, Fuzl Ali Khan, as talook to Abdool 
Gunnee. 

Abdool Sutr and other defendants said that the land was the 
talook of Abdool Gunnee. 
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Tlie moonsiflf' observed that the issue was whetlicr plaintiffs 
had Iield previous possession and been ejected by defendant; he 
considered the chitta to prove that dagh 2224 was in their posses- 
sion at tlie time of tlie survey, and that the dakhilas proved their 
right, ho decreed for them and gave wasilat from 1201. 

Abdool Gunnee defendant appealed, repeating his defence. 

Judgment. 

The chitta of tlie survey and the evidence of the witnesses 
prove that the land was formerly in the occupation of the plaintiffs, 
and that they were ejected by the defendant, and the evidence of 
defendant’s witnesses does not rebut this. The dakhilas filed do 
not show that the rent paid was for this land, and no reason 
whatever is assigned for the delay in bringing this suit. On this 
account I shall refuse wasilat, and confirm the moonsiff’s order 
only so far ns regards the right to the land, and direct Abdool 
( junnee to settle with plaintiffs as ryots, or to vacate all that part of 
dagh No. 2224, now held by him, within one month of this 
order, and to pay all costs in proportion of the amount awarded. 


The IItu March 1851 , 

No. 575 of 1850. 

Regular Appeal f rom the decision of Moidvee Iladce AU, Moonsiff of 
Rnnyxmnceahy dated 27th Avgust 1850 , 

Mahomed Ali, (Plaintiff,) Appellant, 

v>e7'sus 

Kummur Ali, Musst. Soondue and others, (Defendants,) 
Respondents. 

Suit ijistituted 8th March 1850, for settlement of land, value 
4 rupees, 8 annas, and wasilat, 'svith interest 60-12. 

The plaintiff stated that he lield a jumma ryottce tenure under 
turuf Syud Mahomed Arshut, which turuf was sold in 1204 
and purchased by Ramgopal and Kisto Kishorc Mundee; that 
by a decree, dated 15th June 1846 his (plaintiff’s) jumma ryottee 
tenure was declared to be good, and he obtained possession accord- 
ingly; but that Kummur Ali, a ryot, holding 1 k. 15 g. refuses 
to pay rent, l^laintiff, therefore, sues for settlement and arrears 
from 1204. 

Kummur Ali defendant objected that plaintiff had not said he 
ever collected of him, defendant. He, Kummur Ali, and plaintiff* 
were equally descended from Ameer Mahomed, their grandfather, 
and the father of botli plaintiff and defendant being sons of Ameer 
Mahomed, entered into an agreement that defendant’s father 
should hold the 1 k. 15 g., which for many years had been done by 
father and son, who no^er paid rent. 
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Tlio moonsiff observed that plaintiff, when questioned, admitted 
tlie relationship of defendant, nor could ])laintiff explain liow^ the 
land come to be so unequally divided, ho dismissed the suit. 

The plaintiff' appealed asserting his case proved, while defendant’s 
was not. 

Judgment. 

No written documents have been filed by cither plaintiff or de- 
fendant, and the two or three witnesses brought forward arc not 
sufficient evidence to decree this case; plaintiff has not sliown 
that rent was ever paid for the land, and the only reasonable 
supposition is that it has been hold rent-free by the defendant 
and his father in return for relinquishing the one-half of the 
jumma ryottee. I dismiss the appeal. 


The IIth March 1851. 

No. 576 of 1850. 

Regular Appeal from the decision of Mouivee Iladee Allf Moonsiff of 
Rungunneeah, dated 2Zrd August 1850 . 

Ram Hurry Booparce, (Defendant,) Appellant, 
versus 

Kylas Chunder, (Plaintiff,) Respondent. 

Suit instituted 24th July 1850, to recover 60 rupees, value of 
100 areas of mustard seed as per tumusookh. 

The plaintiff stated that, on the 6th Maugh 1209, ho advanced to 
defendant 25 rupees on his engaging to deliver 100 areas of sirsoon, 
which he failed to do. 

The moonsiff decided the case exparte, and decreed for the seed, 
or 50 rupees as the value. 

The defendant appealed, stating that he was ready with his 
evidence, which the moonsiff* did not take, and that the transaction 
was not a bond fide one, the delivery of tlie sirsoon being merely 
stipulated for to evade the usury laws. 

Judgment. 

The moonsiff seems to have decided this case to make up tlie 
number of his suits. On the 26tli July lie gave the defendant two 
days to file his reply: on the 12tli August he held his roobukarcc 
exparte^ and on the 19th idem his roobukaree under Act XV. of 
1850. I remand the case for this irregularity, and expect the 
moonsiff will in future be more careful. 

Value of stamp to be refunded. 
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The 11th March 1851. 

No. 577 of 1850. 

Regular Appeal from the decision of Moulvee Abdool Jubbur^ Moonsiff 
of IssaporCy dated 2{st August 1850. 

Jan Ali Chowdry^ (Defendant,) Appellant, 
versus 

Itumzan Ali, (Plaintiff,) and Ali Reza, (Defendant,) Respondent. 

Suit instituted 16th March 1850 for 10 rupees, value of a 
bullock, illegally distrained. 

The plaintiff stated that the defendant held a decree against Suffer 
Ali, with whom plaintiff has no transactions, and that when at- 
taching Suffer Ali’s property, a bullock of plaintiff was also attach- 
ed, and though he procured an order from the moonsiff to release 
it, the defendants, the decree-holder and zemindar did not do so. 
Plaintiff therefore now sues. 

Jan Ali defendant replied that plaintiff had received his bullock 
from Ali Reza. 

Ali Reza did not appear. 

The moonsiff decreed for 8 rupees, considering that Ali Reza 
was servant to Jan Ali, whose witnesses differed in their statements 
as to when the bullock was delivered up to plaintiff. 

The defendant Jan Ali appealed complaining that plaintiff did 
not sue for seven years, and that Ali Reza had not been held 
responsible. 

J UDGMENT. 

The distraint of the bullock and order to release it are 
admitted, and, if given up to plaintiff, a receipt should have been 
taken from him. It has been asserted and not denied that Ali Reza 
was servant to Jan Ali, if so, both defendants might be properly held 
responsible for the value of the property not forthcoming ; two 
witnesses, who differ, cannot be allowed to be sufficient proof of 
delivery of the property. I dismiss the appeal. 

The I2Tn March 1851. 

No. 582 of 1850. 

Regular Appeal from the decison of Moulvee Syud Jonah Aliy Moonsiff 
of Satkanneeahy dated 2Zrd August 1850. 

Moulvee Mahomed Shufeezoollah, (Defendant,) Appellant, 

versus 

Chundun, (Plaintiff,) Jeebun and others, (Defendants,) 
Respondents. 

Suit instituted 8th December 1849, to cancel the commissioner’s 
rooeedad, and recover rupees 32, value of property distrained, 
witli damages. 
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The plaintiff stated that in 1207 Mahomed Jcebun and other 
defendants let 4 kanees nowabad land in ijara, to Moulvee Maho- 
med Shufeezoollahj for four years ; that Mahomed Shufeez took 
a kubooleut for a rent of 10 g. 8 from plaintiff for the land, 
but never gave him possession. Jeebun and others paid the rent 
for 1207, 1208 and 1209, and for that of 1210, the defendant, 
Maliomed Shufeez, distrained on plaintiff and sold his property. 

Mahomed Shufeezoollah admitted he had distrained for 15-8, 
being 10-8 hal, and rupees 5, bukya-khuzana. He asserted that 
jdaintiff had admitted having possession. 

Jeebun, Aman Ali and others admitted the truth of plaintiff’s 
statement. 

The moonsiff decreed for plaintiff, observing that possession of 
tlie land by plaintiff had not been shown ; that defendant’s 
witnesses differ in their statements; that no proof of previous 
collection had Ijcen given, and that, thougli the kubooleut showed 
the rent to be rupees 10-8, defendant had distrained for rupees 15-8. 

The defendant Mahomed Shufcezoollali appealed, complaining 
that all his witnesses were not examined, and that the moonsiff had 
not held the other defendants liable. 

Judgment. 

The defendant admits the demand to be rupees 10-8 yearly, and 
tliat he distrained for rupees 15-8, as rent due for 1210, tliis 
was therefore illegal. Tlie plaintiff objects that he did not obtain 
possession, and no proof that he had has been offered by defendant, 
whose witnesses differ in their statements : all that he gave were 
examined ; but he offered no evidence of the only point in dispute 
and possession of the land which plaintiff showed not to be witli him. 

I dismiss the appeal. 


The 13th March 1851. 

No. 583 of 1850. 

Regular Appeal from the decision of Mr, L, W, Ilntchinson, Moonsiff' 
of Futteeahi dated 2^th Aayiist ]850. 

Ameer Mahomed Sikdar, (Defendant,) Appellant, 
versus 

Shamut Ali, (Plaintiff,) Respondent. 

Suit instituted 21st December 1849, for recovery of value 
of |)roperty illegally distrained, including damages, rupees 7-12-6. 

The plaintiff stated that with his partners he held in turuf 
Ramkissore k. 11-0-2, at a jumma of rupees 21-8-10, his share 
being rupees 7-2-10; that the land has been granted as talook 
to Ameer Mahomed by the zemindar to whom Ameer, he, plaintiff, 
has paid since 1209; that besides this land plaintiff holds none 
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other in turuf Ramkissore^ or any in the share of Suniporna ; 
but that defendant has distrained his property for an alleged 
balance due on k, 1-15^ in turuf Ramkissore, malika Sumporna, 
and sold the same through the sale commissioner. 

Ameer Mahomed replied that plaintiff and Sono held k. 1-15 
up to 1204, plaintiff* then took it on pottah in 1206, and on his 
failing to pay, defendant distrained. 

The moonslff* observed that plaintiff held no land in Sumporna^s 
share in the estate ; that the kubooleut had been disallowed by 
a punchayet, and that defendant’s account given before the salis, does 
not agree with his defence in this suit, he decreed for plaintiff*. 

The defendant appealed denying that the assertion regarding 
the salis had been proved, on the award carried out that the land 
now does not agree with what it then was. 

Judgment. ^ 

The plaintiff has proved the distraint and sale of his property 
by defendant, and has filed an award of a salis, declaring the kuboo- 
leut to be not genuine. lie has also examined witnesses to show 
that he holds no land ; but that which he admits he docs in the 
plaint. Against all this the defendant has no proof ; but the kuboo- 
leut which I reject as the salis and the moonsiff* has already 
done. 1 dismiss the appeal. 


The 13th March 1851. 

No. 584 of 1850. 

llegular Appeal from the decuion ofMoulvee Hadce Ali, Moonsiff 
of Rungunneeahj dated \Uh August 1850. 

Abelochun, (Plaintiff^) Appellant, 
versus 

Ameer Shah, Mahomed Hosseiii, and others, (Defendants,) 
Respondents. 

Suit instituted 23rd February 1850, to cancel an order in 
a suit under Regulation V. of 1812, to recover costs 2-0-4, and rent, 
with interest, from 1209 to 1211-10-12 4. 

The plaintiff* stated that the defendant Ameer Shah took in his 
talook 1 kanee of land at 3 rupees for the first year and 2 for 
the following,, but failing to pay, plaintiff attached his property 
when defendant gave security, and the case was decreed in his 
favor by tlie deputy collector. 

The defendant Ameer Shah replied that tlie land was held by 
him under Mahomed Hossein and other talookdars, not under 
l)laintiff. 

Mahomed Hossein and other defendants corroborated this state- 
ment 
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Tlie moonsifF observed that tlie ameen’s report sliowed the land 
to be in plaintiff’s talook ; but that defendant had only had pos- 
session of apart 12 g. not 1 kaiiee ; that plaintiff had not proved 
the kubooleut either before the deputy collector or the moonsiff. 
He dismissed the case as the facts had been misrepresented by 
plaintiff. 

The plaintiff appealed, stating that defendant had held the land 
and left a part waste ; that he (plaintiff) did bring witnesses to the 
kubooleut, and that the moonsiff should at least have given rent 
for 12 gds. in possession of defendant. 

Judgment. 

The plaintiff has not proved his kubooleut, nor does it appear 
that he brouglit his witnesses as alleged in the appeal. His wit- 
nesses deposed that he (plaintiff’) had possession of the land, and the 
only evideneg in his favor is the report of the amecn, who states that 
tlie land is in plaintiff‘’s talook, and partly occupied by defendant. 

Tin's is insufficient to allow a decree in his favor, and I tlicrc- 
forc dismiss the appeal. 


The Hxn MAuqn 1851. 

No. 586 of 1850. 

Regular Appeal from the decision of Mqulvee Abdool JubbaVy Moonsiff 
of Issapore, dated 2(‘)Lh Avgust 1850. 

Rehmutoollah, (Defendant,) Appellant, 
versus 

Ramchurn, (Plaintiff,) Respondent. 

Suit instituted 15tli February 1850, for possession of 2 k. 
10 g. of land, with wasilat and interest, 62-5. 

The plaintiff stated that Chunder Monee Thakoor held under 
a decree of court k. 4-13-1 as etmain in Shikiimee, talook Shurcelf 
Asar, and on the 5th Aughun 1207 sold lier rights to plaintiff; 
that Suroop Thakoor and others, at the instigation of Relimut- 
oollah, have encroached on the land of plaintiff, and now hold 
k. 2-10, which is let to ryots of whom Rehmutoollah collects. 

Rehmutoollah and Moteeoollah replied that they held the share 
of Juggut Thakoor in the etmam, and had let it to Suroop Thakoor 
and others till 1210, when they resigned. Suroop Thakoor and 
other defendants replied that Rehmutoollah had purchased a part 
of the share of Chundromonee and sublet it to them ; plaintiff 
might settle with Rehmutoollah. 

Foujdar and other ryots, defendants, replied that they paid to 
Rehmutoollah. 

The moonsiff observed that all the defendants admitted the land 
to be plaintiff’s, endeavouring merely to throw the liability for 

11 
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wasilat one on the other : he considered Rehmutoollah responsl- 
hle in consequence of a durkhast filed by him in another suit, claim- 
ing the land as purchased by him of Chundroinonee ; the kuboo- 
leuts granted and dakhilas signed by him, and decreed accordingly, 
deducting sums still due by the ryots for 1211. 

The defendant Rehmutoollah appealed, stating that plaintiff 
had not proved his case ; that he (appellant) had been induced 
to give the durkhast claiming the land as his own by Suroop 
Chunder, and that the dakhilas were not proved. 

Judgment. 

The plaintiff has proved by a decree, plated 27th May 1832, and 
by witnesses his right to the land, which is not denied by defendant. 
Rehmutoollah certainly did file a durkhast, claiming the land as 
his own, and his present assertion, that he did so fraudulently, 
requires proof before it can bo admitted. The dak|nlas are his, 
and, if they should be for rent of other land, this sliould have been 
j>leaded and proved, the assertion is not now admissible. 

The appeal is dismissed. 


The 14tii March 1851. 

No. 535 of 1850. 

Regular Appeal from the decision of Moulvee Zenuioollaht Moonsiff of 
Noaparah, dated 13M August 1850. 

Musst. Tunjeeb Beebee, (Defendant,) Appellant, 
versus 

Muhare Jan, Plaintiff, and Bakur Ali, (Defendant,) Respondents. 

Suit instituted 6th March 1848, to cancel the attachment by 
the decreeholder and tlie roobukaree of 1st February 1848, and 
release from attachment 9 k. 10 g. of land, jumma 10-2 and 2 tanks 
3-16-11-25-12. 

The plaintiff stated that she held the land in mouza Sultanporc 
by gift of her husband Bakur Ali,’ and that it formed a part of 
d. 2-14-9-2 given by him ; that Tunjeeb Beebee had attached it in 
execution of a decree against Zubulnissa (deceased) and that it is 
now for sale. 

Bakur Ali defendant corroborated tl)is statement. 

Tunjeeb Beebee replied that the heir of Zubulnissa Kala Beebee 
was in possession ; that Bakur had no riglit to tlie land, his father, 
Shamut Ali, having died in his mother (Zubulnissa’s) lifetime. She 
then objected to the stamp, and to the auction purchaser, in posses- 
sion, not having been made defendant. 

The plaintiff filed a supplementary plaint to make up the value 
of the stamp. 
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The moonsiff decreed for the plaintiff, considering that a decree of 
tlie principal sadder ameen, dated 1 7th May 1842, showed the land 
to be her’s, and that although summoned, Tunjeob Beebce had not 
appeared in court. 

Tunjeeb Bcebec appealed, repeating her defence, and asserting 
tliat Bakur Ali did not inherit of Shainut Ali ; tliat the principal 
sudder ameen’s decree declares the land to be the property of 
Zubulnissa ; tliat she (appellant) could not attend the moonsiff’s 
court owing to tlie inundation ; and again, objecting to the stamp 
and to the moonsifl’s order, allowing plaintiff to file a supplementary 
plaint, and to the auction purchaser not having been made de- 
fendant. 

Judgment. 

Tlie first issue in law is whether the plaintiff should not be nonsuit- 
ed for having filed her suit on a stamp of too low value. The 
inoonsiff allowed her to file a supplementary i)laint, as under tlie 
Circular Order, 20th August 1841, para. 1, he was, I consider, 
competent to do, and as defendant did not appeal under para. 3 
of the same Circular, tlie moonsitl’s order will stand. 

Jlic second issue is whether the auction purchaser should not 
liavc been made defendant. The suit was instituted before tlie 
sale of the property; but, under Construction No. 1308, a supplemen- 
tary plaint should have been filed after the sale had taken place. 

It has not been pleaded, but it appears from the misl, that the 
suit was transferred from Rowajan to Noaparah. On the 31st 
J uly the inoonsiff issued an illaam to defendant (appellant) to jilead, 
and on the 13th August, only thirteen days afterwards, de- 
cided the case in her absence, which until forty- two days had 
elapsed he was not competent to do. 

1 remand the case for re-trial that the plaint may be amended 
by the purchaser being made defendant, and the appellant, Tunjeeb 
Beebce, allowed to file such proofs as she may possess in the 
inoonsiff s court. 


Tijr 15tii March IH5I. 

No. 541 of 1850. 

Regular Appeal from the decision of Moulvec ZeenutooUahj Moonsiff of 
Noaparah, dated lAth August 1850 . 

Musbt. Futteh Beebce and Mooshruff Bcebee, (Defendants,) 
Appellants, 
versus 

Zeenut Beebee, (Plaintiff,) Respondent. 

Suit Instituted 4th May 1850, for possession of k. 3-1-2 of 
land and tank and correction of the survey chittas, by expunging 
the name of Sudderooddeen as duklkar, and recording the name 
of plaintiff in lieu thereof, 63 rupees, 12 annas. 
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The plaintiff stated tliat her father, who died about sixteen years 
ago, had Jield tlie above land wliich is lakhiraj ; that on his death 
plaintiff and her mother succeeded to the possession, when in 1202 
they were ejected by Sudderooddeen, who caused the land to be 
measured as his own. Plaintiff, on coming of age, claimed the 
land, but Sudderoodden, and after liis death, his heirs refused to 
vacate. 

The defendants replied that plaintiff’s father had sold the land 
to Sudderooddeen for 40 rupees in 1 1 95. 

Tlie plaintiff objected that the date of the kubala was not given. 

The defendants replied that the date of the kubala was 12th 
Assin 1195. 

The rnoonsiff considered that the land being a religious endow- 
ment, could not be sold. Ho deemed the kubala forged, because 
the whole of the deed Avas written by one person, and the date by 
another, because plaintiff had produced a kubooleut of > Sudderood- 
deen as kishtkar, and this point had not been met. The defendants 
say Ameena Beebce, mother of plaintiff, signed the kubala, and the 
witnesses depose differently. One witness Herasooddeen is thirty- 
two or thirty-three years of age, and at the time of the alleged 
sale must have been a child. The ink of the kubala is quite fresh. 
Considering it proved that Ameena, widow of the plaintiff’s father, 
liad succeeded to possession of the tenure, he decreed for plaintiff. 

The defendants ap])caled, exjdaining the rnoonsiff ’s objections to 
the kubala, complaining tliat no ishtchar was issued for other heirs 
to the tenure ; that plaintiff* did not sue for mesne profits, and 
of the delay of so many years. 

Judgment. 

Tlie right of plaintiff’s father to the land is admitted, and the 
issue is whether the kubala is genuine. As the profits from the 
land were not misappropriated, but apjdied to religious purposes, 
the sale miglit, on this account, stand, but I agree with the moon- 
siff in rejecting the kubala. 

The paper on wliich it is written has every appearance of ago, 
and tire ink is quite fresh, tlie same can which preserved the one 
would have preserved the other. The defendant did not at first 
give the date of the kubala. Ameena Beebee, who is said to have 
signed the deed, is quite forgotten by the witnesses, and plaintiff 
has shown that her mother was ejected from the tenure after the 
father and husband’s death. 

The objections urged in appeal arc new. The heirs may com- 
plain, if not summoned, but this is no ground of appeal to defend- 
ants Avho may hereafter plead that they Avere not sued for wasilat 
on this occasion, if an action should be instituted for the mesne 
profits. 

On the ground that the kubala is not a genuine document, I 
dismiss the appeal. 
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The ISth March 185h 
No. 587 of 1850. 

Regular Appeal from the decision of Mr, L. W, Hutchinson^ Moonsiff 
of Puttceahy dated 6M September 1850. 

Shumshare Ali, (Plaintiff,) Appellant, 
versus 

Molmnt Podar, (Defendant,) Respondent. 

Suit instituted 9th February 1849, to cancel the summary 
proceedings and a forged kuboolcut, and recognize plaintiff as 
purchaser of 6-15-2 of land, 88-14-5. 

The plaintiff stated that Molmnt Podar ha- 1 held a nowabad 
tenure of 6-15-2, in mouza Kuleeush, turuf Noorchumna, 
at a Sicca jumma of rupees 6-12-5 ; that the land fell waste 
when defendant let It to plaintiff in 1208, for the payment of the 
sudder jumma, and on the 28th Assin of the same year sold it to 
him for rupees 61 ; that he (plaintiff) paid 1 rupee as revenue in 
1209 ; but that defendant sued him (plaintiff) on a forged kuboo- 
leut, dated 18 th Bhadoon 1208, and obtained a decree. 

Molmnt Podar defendant denied that he had ever sold the land. 
The kubala had not been admitted by the deputy collector, nor had 
there been any mutation of names in the ownership of the tenure, 
nor had plaintiff’ paid the revenue. 

The moonsiff considered the kubala a fabrication, as it stated 
that the byenamali and islitehar granted by the collector had been 
lost, and plaintiff by his own statement had taken no steps to 
register the deed of sale, to transfer the talook to his own natnc, 
or to ascertain defendant’s power to sell ; that the tehseeldar of 
the farmer deposed to having received 1 rupee of plaintiff, as 
agent only for tlie proprietor ; he considered the kuboolcut 
genuine, and dismissed the suit. 

The plaintiff’ appealed, stating that he had proved his case ; that 
defendant and the tehseeldar have combined against him ; that he 
cannot write, and could not, therefore, have signed the kuboolcut, 
nor can the person write who says he was the writer. 

Judgment. 

Plaintiff admits possession of the land, the issue is whether the 
kubala is genuine. It is filed with tlie case, but is witnessed by 
persons living at a distance. Plaintiff’ paid no revenue except 
1 rupee, and though the tehseeldar would not receive more from 
him, neither applied for a mutation of names, nor registered the 
deed of sale ; tliere is ’ nothing to prove the deed but very doubt- 
ful witnesses, supported by no collateral evidence whatever. The 
plea of not being able to write, and the inability of the alleged 
writer to do so, either should have been pleaded before the 
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moonsiff ; 1 cannot entertain it. I consider the kubala a forgery, 
and dismiss the appeal. 

The 15tii March 1851. 

No. 588 of 1850. 

Regular Appeal from the decision of Mr, L, W, Hutchinson^ Moonsif 
of Putteeahi dated \(jth August 1850 . 

Choitunnacliurn, (Plaintitf,) Appellant, 
cersus 

Afazoollah.and Gohickchunder, (Defendants,) Respondents. 

Suit instituted 5tli January 1850, to release from attach- 
ment 4 k. 5 g. 2 of land, to cancel the settlement of tlie same 
^Yith Goluckcliunder, and settle it with plaintiff, 9-10. 

The plaintill' stated that his grandfather purchased the above 
land lakhiraj, and that it was at the survey included in turuf 
Mahomed Ruffee, forming daghs 539, 603 and 604, and settled 
witli Goluckcliunder at rupees 3-3-4, when the turuf was held 
khas ; that Afazoollah bought the land of Goluckcliunder ; but 
finding it to be plaintiff’s property, sued to have the purchase 
money returned, when the land was attached, and though plaintiff 
objected, his jietitions were rejected by the moonsitf and additional 
judge, and the property being now for sale as that of Goluckcliunder, 
jdaiiitifl brings this suit. At the time of the survey plaintiff was a 
minor, he came of age in 1205 (1843 A. D.) 

Goluckcliunder defendant admitted the truth of plaintiff’s state- 
ment, the measurement and settlement with him (Goluckchundcr^j 
were bcnamee*only. 

Afazoolali replied that Goluckcliunder is the owner of the land 
as measured to him. 

The moonsiff observed that plaintiff had produced witnesses to 
Ills right, of whom two had deposed before in the summary pro- 
ceedings when their evidence was rejected, and it was not now 
more worthy of belief thac the settlement was made in 1844, and 
plaintiff* was of age in 1843, and as he did not tlien object, the 
jxlea of minority cannot be admitted ; that Afazooddeen formerly 
admitted plaintiffs right, but' finding himself in error, has now sued. 
He dismissed tlie suit. 

The plaintiff appealed, stating that a decree dated 1 1 th J uly 1818, 
would prove his riglit, and repeating his plaint. 

Judgment. 

The only proof adduced by plaintiff is the petition of Afazoollah; 
that after he had bought the land of Goluckcliunder, he found it 
to belong to plaintiff. The moonsiff has rightly considered this 
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as no positive proof whatever^ as Afazoollab might correct this state- 
ment. The witnesses differ as to plaintiff ’s descent from Hurry 
Narayen, tlie original owner of the land ; consequently a decree 
in Ills favor, as pleaded in appeal, would not show plaintiff's right. 
Goluckchunder is equally descended from Hurry Narayen, and 
his right is altogether denied ; the plaintiff* was of age when tlie 
settlement was made, and might have challenged tlicm if lie 
could do so. The case Is merely an attempt to defraud Afazoollah 
of tlie purchase money paid. The plaintilf has no proof to sub- 
stantiate Ills pleas, and I therefore dismiss the appeal. 


The 20Tn March 1851. 

No. 283 of 1850. 

Jleyiilar Appeal from the decision of Movlvee Syud Ahmed, Avtiny 
Moons iff of Satkanneeah, dated \Mh April 1850. 

Mahomed Mumioo, Jaff'er AH, and Potun, (Plaintiffs,) Appellants, 

versus 

Jubber Ali Sikdar, Mokeen Ali, and others, (Defoudants,) * 
Respondents. 

Suit instituted 21st December 1848, to record the names^of 
plaintiff's in lieu of that of Jubber Ali Sikdar, in the survey 
chitta of k. 3-0-3 of land, and to cancel a kuboolcut given to 
Jubber Ali, 15-4. 

The plaintiffs stated that they held a talook called Shookur 
Mahomed, in turuf Noorchumna, besides wliich their father had 
8 kances of land only. At the survey the land was measured as 
in their possession ; ^t defendant Jubber Ali has sued them fur 
rent under a forged Tubooleut, and in connivance with the amlah 
has altered the chittas of survey, which plaintiff's now sue to 
correct. 

Jubber Ali replied that plaintiffs had given the kuboolcut 
voluntarily, and that the land forms part of his talook. 

The moonsitf, referring to the case No. 284, dismissed the suit. 

I’lie plaintiff's appealed, referring to their petition and documents 
filed in the other case quoted by the moonsiff. 

Judgment. 

For reasons stated in tlie case No. 284, this appeal is dismissed,,. 
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TnE.*.20Tn Marctu 1851. 

No. 284 of 1850. 

Ji(>ffHJar Appeal from the decisio7i of Moulvee Spud Ahmed, Actirtff 
Mooneijf of Satkanneeah, dated \ bt1i April 18.50. 

Munnoo Potuu and Jaffbr Ali, (Defend an ts,) Appellants^ 

versus 

Jubber Ali Sikclar, (Plaintiff,) Respondent. 

Suit instituted 19th August 1848, for settlement of k. 5-15-1 
of land, and cancellation of deputy collector’s order and mesne 
profits, total 63-12-2. 

The plaintift' stated that the above land forming daghs 304 and 
312 of the survey, is situated in his talook in tnruf Noorchumna, 
and was held by Munnoo and others who paid rent till 1805. 
Ill 1209 Munno gave a kubooleut which has been lost : on non- 
payment of rent plaintiff distrained, but the deputy collector decid- 
ed against him. The defendants replied tliat they have not 
possession of dagh 304 ; that the land is theirs, being part of their 
talook Shookur Mahomed ; they have sued to correct the chittas. 

The nioontsiff observed that the survey showed the daglis 304 
and 312 to be in plaintiff’s talook ; that most of the daghs form- 
ing the talook Sliookur Mahomed had become the property of 
plaintiff' ; that defendant had shown no right to the talook Shookur 
Mahomed, nor did it appear that they had objected at the time to 
the survey, and that they now did not claim the land absolutely 
as theirs, but as the property of their grandfather. The moonsiff 
disallowed the report of the aineen relative to dagh 304, and 
decreed for plaintiff. 

The defendants appealed, stating, that dagh 304 is already in 
possession of plaintiff*. 

Judgment. 

This case and the preceding No 283,- were tried together in 
appeal ; there appearing some doubt whether talook Shookur 
Mahomed is still existing or not, and, if existing, whether plaintiffs 
or defendant, or both, are entitled to inherit ; the appeal in this 
and case No. 283, was admitted to allow Maliomed Munnoo and 
other appellants to exhibit any documents they might possess to 
establish their rights, although upw^ards of three months have 
elapsed they have produced no evidence whatever, and I can, 
therefore, only, on authority of the survey and the evidence 
adduced for Jubber Ali, confirm the moonsiff ’s order, and dismiss 
the appeal in both cases. 
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Tub 20rH March 185 J. 

No. 589 of 1850. 

Ut'ijulai' appeal from the decision of Moonshee Mahomed At)k)u\ Moonslff 
of RawoojaUy dated 'I'^ih August 1850 . 

Mudclhoram, (Defendant,) Appellant, 
versus 

Iiidronarain, (Plaintiff,) Respondent 

Suit instituted 10th September 1849, for recovery of rupees 
59-0-7, j)rincipal and interest, due on a bond. 

Tlie [)lainti[f stated that on the 8th Fal^oon 1203, the defendant 
(jip])ellant) and Ramsliurn gave him a bond for 44 rupees to be 
re-paid in Jyte 1204; but in Chyte Ramshurn j)aid 13 rupees, 
8 annas only: plaintilf now sues for the balance with interest. 

The defendant Miiddhoram replied that plaintiff* had not given 
him 44 rupees, hut 34 only, having deducted 10 for interest; that 
17 rupees had been re-paid in 1204, and 25 as balance, in full, in 
1 208 ; that plaintiff promised to give up the bond, but did not 
do so. 

The moonsiff* considered the bond and re-payment of 13-8 ru- 
pees as proved, and defendant had brought no proof of his statement. 
Ramsliurn had not appeared. Ho decreed the case. 

The defendant appealed, objecting that the moonsiff' had held no 
roobukaree under Act XV. of 1850, nor called on appellant for his 
proof. 

Judgment. 

The moonsift’s conduct has been altogether illegal. He held no 
roobukaree nor called on the parties to exhibit their proofs. On the 
28th August plaintiff produced witnesses, wlien the case was at once 
given in his favor. 

Tlie case must be remanded, value of stamp to bo refunded. 


The 20tii March 1851. 

No. 590 of 1850. 

Iteyular Appeal from the decision of Mr. L. IV. Halehinsony Moonsiff 
of Putt eenh, dated \ ^th September 1800 . 

Mahomed Ali and Sharnut Ali, (Defendants,) Appellants, 

versus 

Kliadim Ali and Hyder Ali, (Plaintiffs,) Sekunder and Iskander, 

( Defendants,) Respondents, 

Suit instituted 1 9th February 1850, to recover 2 rupees, 
illegally collected with damages, and cancel a cbalan illegally 
taken, 4-12. 


12 
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The plaintitfs stated that they held a kackhola called Dedalia, 
in the etmam of Sekunder and Iskander at 1 rupee jumma, which 
they paid up to 1210, when the etmamdars took the kackhola 
themselves ; that under Mahomed Ali and Shamut Ali, they 
neither hold, nor ever held, any lease whatever ; but that these 
defendants distrained on plaintiffs for rent of 1210, and took 
2 rupees of them, forcing them also to sign a chalan for 12 annas, 
when they gave up the property attached. Sekunder and Iskander, 
defendants, corroborated plaintiffs’ statement. 

Mahomed Ali and Shamut Ali, defendants, replied that the 
kackhola was in their etmam, and that plaintiffs gave a kubooleut 
of their own free will. 

The moonsiff decreed for plaintiffs, observing that defendants 
(appellants) had shown no right to the kackhola; that plaintiffs had 
prbved payment by "compulsion, and that defendants (appellants) 
had merely filed a kubooleut, though ample time for filing their 
exhibits had been allowed. 

The defendants Mahomed Ali and Shamut Ali, appealed, com- 
plaining that their witnesses had not been summoned, and that 
their kackhola is called Burra Dedalia; that plaintiffs’ witnesses 
are connected with Sekunder. 

JuDaMENT. 

The plaintiffs proved their case before the moonsiff, and the 
defendants (appellants) merely filed a kubooleut which they did 
not prove. On the 27th July the moonsiff ordered them to pro- 
duce their witnesses, or take out a dustuk in two days ; they did not 
obey the order, and on the 16th September, 1 month and 19 days af- 
terwards, the suit was given against them. They now appeal, assert- 
ing the kackhola to bear a different name from that they gave in 
the lower court, and altering also the name of the village. I have 
frequently stated my intention of punishing all parties, leaving 
cases undefended in the lower courts, and their appealing on fri- 
volous ground. In the present case the appellants appear to have 
had no other object in appealing, than to delay the execution of 
the moonsiff’s decree. I therefore fine them 5 rupees each for a 
litigious appeal, and direct the nazir to levy the amount. 
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Pkesent: M. S. GILMORE, Esq., Judge. 


The 6th March 1851. 

No. 76 of 1850. 

Appeal from the decision of Gourbullub Gkose^ Acting Moonsijf of PooreCt 
dated 27th September 1850 . 

Mohunt Poorsuttum Das, (Plaintiff,) Appellant, 
versus 

Ram Kishen Poojah Punda, Gungadhur Mungraj Deolkurrun, 
Guiigadhur Putnaik Turao, and Maharajah Ramchunder Deo, 
superintendent of the temple of J uggernath, (Defendants,) Re- 
spondents. 

Claim, rupees 15-12-0, damages on account of loss incurred 
by the defendants refusing to accept as an offering to Juggernath, 
the puntee bhoogy prepared by the plaintiff. 

The plaint sets forth that during the dhol jatra festival, at which 
time the representatives of Juggernath, viz., Dolgobind, Mudduii 
Mohun and Ramkishen thakoors leave the temple and proceed 
down the principal street in the town of Pooree, a number ofsunths 
and mohunts collect puntee hhoogy either in the verandahs of their 
houses or in sheds or stalls erected on the road side, for the purpose 
of offering it to the thakoors as they pass by ; and that at the said 
festival, wmich took place in 1256 U., the plaintiff on 24th Phalgoon 
being desirous of making an offering to the thakoors, prepared a 
stall adjoining the house of Sumboo Bartee, where offerings had 
formerly been made, and gave intimation of his intention to the 
poojah pandas, who directed him to obtain the permission of the 
superintendent of the temple; and he accordingly went to him, 
but being unable to comply with his demand for russooniy he failed 
to obtain his permission ; however, notwithstanding this, he prepar- 
ed the puntee bhoog, and on the arrival of the thakoors in front of 
his stall, he called on the poojah punda and other defendants •in 
charge of them to accept his offering ; but they refused, pleading 
that they had no authority from the maharajah to do so, and told 
him to throw it away, which he did, and he in consequence now 
sues for the cost of the articles thus destroyed. 

Maharajah Ramchunder Deo defendant answered that tlie 
plaintiff w'ho was formerly mohunt of the suddaburt rnuth at 
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Pipley Nour, and who had been dismissed from the said office for 
misconduct, had instituted the present false suit at the instigation of 
other evil-disposed persons, with the view to establish certain ir- 
regular practices without his permission, and he denied that the 
plaintiff* had applied to him to be allowed to off'er the bhoog^ and 
stated that the place where the plaintiff* alleges he collected his 
bhoog, was not at all a proper one. 

Gungadhur Mungraj and Gungadhur Putnaik filed answers, 
denying all acquaintance with the plaintiff', and stating that they 
had no power to accept jmntee bhoog for the thakoors, without the 
rajah’s permission. 

Ram Kishen Punda did not enter appearance. 

The moonsiff, on the grounds that it was clear from the plaintiff’s 
own showing that puntee bhoog could not be presented to the 
thakoors, without the rajah’s permission, and that he had prepared 
the puntee bhoog after going to the rajah, and failing to obtain his 
assent to his making the offering, and likewise for other reasons 
recorded in his decision, held that the defendants were not respon- 
sible for the loss he had sustained, and dismissed his claim. 

In appeal, the plaintiff urged that as it was on the public road 
that he erected the stall for the purpose of off ering the bhoog to 
the thakoors, it was unnecessary that he should obtain the rajah’s 
permission before doing so, &c. 

Judgment. 

Since it appears from the plaintift‘’s own showing that lie applied 
for the permission of the rajah, as superintendent of the temple 
of Juggernath, to erect a stall and collect therein puntee bhoog for 
presentation to the thakoors, when they paraded the town at the 
dhol jatra festival, and that the rajah withheld his permission, 
because the plaintiff was unable to pay the fee or russoom demand- 
ed from him ; the plaintiff should, in the event of his disputing the 
right of the rajah to withhold his assent have sued him for damages, 
oil account of injury to caste, and not have prepared \\\q puntee 
bhoog which he knew would not be accepted ; and as he did so, 
and it was destroyed or lost, because the poojah punda would not 
accept his offering without the rajah’s orders, lie must himself ])ear 
the loss. It is, therefore, ordered, that the aj)peal be dismissed 
without serving notice on the respondents. 
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The 7th Mauch 1851. 

No. 77 of 1850. 

Airpeal from the decision of GourhuUub Ghose, Acting Moonsiff' of Pooree, 
dated 24tk September 1850 , 

Sanund Paltah Singh, (Defendant,) Appellant, 
versus 

Brujoo Pater, (Plaintiff,) Respondent. 

Sindhoo Cliumputty, (Defendant,) absent in appeal. 

Claim, cancelinent of the deputy collector’s order of the 6th 
October 1849, corresponding with the 23rd Assin 1257 U., giving 
Sanund Paltah Singh possession of 4 beegalis, 6 goonths, 5 biswas 
out of 8 beegahs, 12 goonths, 8 biswas of the jagheer (dulye ) lands 
of Sindhoo Churnputty, in chuck Buddhee, mouza Tarkol, Ghur 
Nalsing, zillah Ramessur, killah Koordah ; and to be put in posses- 
sion under a pottah, dated 25th Koomboo (Phalgoon) 1256, corres- 
ponding with the 6th March 1849. Suit laid at rupees 56-4-4-16. 

The plaintiff stated that Sindhoo Churnputty having succeeded 
to the possession of the jagheer lands, which belonged to his father 
Damoo Churnputty, on the 25th Phalgoon 1256, granted him a 
pottah of 4 beegahs, 6 goonths, 5 biswas, at an annual rent of 
rupees 2-13-4, for five years, and took from him rupees 14-2-8, in 
advance of rent, and that he got possession and cultivated a crop of 
dhan in 1257 ; but on the 23rd July 1839 Sanund Paltah Singh 
petitioned the deputy collector, representing that the land had been 
mortgaged to him for eight years on the 13th Jyte 1256 by Sindhoo 
Churnputty, to whom he had paid in advance the sum of rupees 32, 
and cultivated the crop of 1257 ; and the deputy collector decided 
the case in favor of Sanund Paltah Singh, and put him in possession of 
the land and the crop which he (the plaintiff) had cultivated; and ho 
in consequence sued him for possession of the land, and tlie value of 
tlie crop, &c. He likewise stated that Hurry Churnputty, the l)rother 
of Sindhoo Churnputty, mortgaged 6 beegahs, 18 goonths, 12 biswas 
of land, to Sanund Paltah Singh in 1252, for a loan of rupees 20, but 
redeemed it in 1254, and cultivated himself in 1255. 

Sanund Paltah Singh stated that after the death of Hurry Chum- 
putty, who mortgaged the 6 beegahs, 18 goonths, 12 biswas of land 
to him, his brother Sindhoo Churnputty persuaded him to relinquish 
])ossession of the said land, on his executing an engagement on 
the 7th Phalgoon 1254, promising to give the defendant 2 bhuruns, 
30 ghoons of dhan, during the remaining five years of tlie mort- 
gage; that in 1255 he duly paid the dhan, and on his failing to do 
so m 1256, lie (the defendant) resumed possession of the land ; and 
subsequently, on the 13th Jyte 1256, Sindhoo Churnputty acknow- 
ledging that rupees 12 were still due by his brother Hurry Chum- 
putty to him. I'lio defendant borrowed from him the further sum of 
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rupees 20, and granted him an ijarah pottah for eight years ; and 
when the plaintiff, in collusion with Sindhoo Chuniputty, was about 
to dispossess him, he presented a petition to the deputy collector, 
who issued orders upholding his possession of the land. 

Sindhoo Chumputty acknowledged having granted a pottah of 
the disputed land to the plaintiff, and stated that the pottah, under 
which Sanund Paltah Singh claimed possession of the land, was 
a forgery. 

The moonsiff held that the execution of the pottah by Sindhoo 
Chumputty in favor of the plaintiff', and the fact of his having 
cultivated the disputed land in 1257, was satisfactorily established 
by the evidence of his witnesses ; and he remarked that although 
the witnesses adduced by Sanund Paltah Singh had 'corroborated 
his statement, the pottah said to have been executed in his favor by 
Sindhoo Chumputty, exhibited certain interlineations and erasures, 
which induced him to doubt its genuineness ; and the defendant 
had adduced no witnesses to prove the execution of the pottah of 
the 7th Phalgoon 1254; and he accordingly decreed the plaintiff’s 
claim. 

In appeal the defendant, Sanund Paltah Singh, urged the same 
objections as those set forth before the lower court. 

Judgment. 

Although the pottahs filed, respectively, by the plaintiff and 
defendant, as having been granted to them by Sindhoo Chumputty, 
have been in a manner proved by the witnesses brought forward 
by both parties, I think with the moonsiff that the evidence of the 
defendant’s witnesses is unsatisfactory and wanting in perspicuity, 
for in one part of their evidence they speak of an ijarah pottah ex- 
ecuted by Sindhoo Chumputty in favor of the defendants, and in 
another of a bunduknamah ; and although the ijarah pottah and 
hunduknamah arc evidently one and the same document, one of 
the two witnesses to it, stated he was present when the former was 
executed, but not when the latter was, and neither of them could 
mention the correct date of the document: one of them having 
stated* it to be the 12th Jyte 1256, and the other having been un- 
able to mention any date at all. Besides this, Sindhoo Chumputty 
acknowledges the pottah filed by the plaintiff, which bears the 
prior date, and repudiates that of the defendant. I therefore see 
no reason to interfere with the moonsiff’s decision, which is hereby 
affirmed ,and the appeal dismissed, without serving notice on the 
respondent. 
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The 12th March 1851. 

No. 75 of 1850. 

Appeal from the decision of Gourbullub Ghose^ Acting Moonsiff of Pooree, 
dated 16M September 1850. 

Gungadhur Naik, (Plaintiff,) Appellant, 

versus , , 

Judoo Dikhit and KirteeLas Teharry, (Defendants,) Respondents. 

Claim, possession on 3 goonts, 5 biswas of resumed tunkeean 
land in inouza Sreeramchunderpore Sassun, pergunnah Rahung, 
and the cancelinent of a kubala, executed by Kirteebas Teharry, 
in favor of Judoo Dikhit, on account of the same land on the 10th 
Kunya 1253, with wasilat and interest. Suit laid at rupees 
292-9-11-18 kts. 

The plaintiff claimed the land in dispute as part of 2 battees of 
land, which was mortgaged by Kirteebas Teharry, to the collector 
of Pooree, as security for the fulfilment of the contract of Loke- 
nath Das, pottahdar of the shops for the sale of ganjah, on account 
of the years 1845-46 and 1846-47, and for the months of May 
June and July 1847, and which was sold for the recovery of 
arrears due from the said pottahdar on the 8th December 1847, at 
the collector’s cutcherry, under Act I. of 1845, and purchased by 
him. And he contended that as the first of the security bonds, 
executed by Kirteebas Teharry, was dated the 27th May 1845, 
and the kubala under which Judoo Dikhit claimed the land as 
having been purchased by him from the said Kirteebas Teharry, 
is dated 26th August 1845, and it was recorded in the bainnmah 
granted to him by the collector, that the two battees of land mort- 
gaged to Government, which by recent measurement turned out 
9 beegahs, 15 goonts, 15 biswas, had been sold to him, he was 
entitled to the 3 goonts, 5 biswas of land in dispute, which had 
been alienated by Kirteebas Teharry, after he became security for 
the pottahdar, and from which security he had never been released. 
And as Judoo Dikhit had dispossessed him from the land on the 
grounds of a forged kubala, he sued him and Kirteebas Dikhit 
for its recovery. 

Judoo Dikhit pleaded that he purchased the land in dispute 
prior to the date of the zaminnamah^ on the grounds of which 
it had been sold and purchased by the plaintiff; and that he paid 
the rent of the land to the ameen deputed on the j>art of Govern- 
ment from 1253 to 1256, the receipts for w’hich were in his 
possession. He also stated that the canoongoe, who was directed 
to inquire if the land mortgaged by Kirteebas Teharry was in his 
possession, reported that he was only in possession of 1 battee, 
17 mans, 13 goonts, 12 biswas, or according to present measurement 
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8 mans, 21 gooiits, 3 biswas^ out of tlie 2 battees mortgaged 
by him. 

On the 12tli March 1850, or two months after it had been 
ordered that the case was to be tried exparte as res[)ected Kirteebas 
Teharry, he filed a juwab, denying having sold the land to Judoo 
Dikhit, and stated that he was merely a ryot. 

The moonsifi' held that the purchase by Judoo Dikhit was proved 
by the witnesses to his kubala, and the fact of his having erected 
a house on, and paid the rent of the land to the kooruk ameeji 
from 1253 to 1256. And as the said kubala bore a j)rior date to 
the zaminnamak last executed by Kirteebas Teharry; audit a))pear- 
ed from the canoongoe’s report of the 13th June 1847, that the 
zemindar was not in possession of the whole of the land included 
in the zamhinamalt^ he dismissed the plaintitf’s claim. 

Against the above decision the plaintiff' has appealed, repeating 
tlie pleas advanced before the lower court. 

Judgment. 

The material issues of fact arising out of the pleadings in this 
case are : 

Fii^t — Whether the security bond executed by Kirteebas Teharry, 
on the 21st May 1847, had any connection witli tliosc previously 
executed on the lltli June 1845 and 16th Ai>ril 1846? 

Secondly , — Whether Kirteebas Teharry had any right to mort- 
gage the land in dispute to the collector on the 21st May 1847, 
or not ? 

Thirdly , — Whether the collector adopted the necessary precau- 
tions to ascertain if the zambidar was in possession of the mortgag- 
ed land or not, and if he did, what was the result of his inquiry? 

Kegarding the first point, no allusion whatever is made in the 
security bond of the 21st May 1847, to the previous securities; it 
is mereljr stated therein that Kirteebas Teharry pledged 2 battees 
of land in mouza Sreeranichundcrpore, as security for the ganjah 
pottahdar, from the 1st May to the 31st July 1847 ; sind therefore 
the plaintiff’s claim must be tried independently of the previous 
securities. 

As relates to the second point, it is clear from the evidence of 
the witnesses to Judoo Dikhit’s kubala, the poutees of the kooruk 
ameen, and the jumma-wasil-bakee accounts called for from the 
collectorate by the moonsiff*, that Judoo Dikhit purchased the 
disputed land on the 26th September 1845, corresponding with the 
10th Assin 1253, and since that time paid rent to the kooruk ameen 
deputed on the part of Government to collect it ; and consequently 
Kirteebas Teharry had no power to mortgage it on the 21st May 
1847. 

And thirdly, it appears that the collector ordered the canoongoe 
to report whether the mortgager was in possession of the land, and 
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what was its market value, and notwithstanding lie on the 13th 
June 1847, reported that out of the 2 battees of land mortgaged, 
he was only in possession of 1 battee, 17 mans, 13 goonts, 
12 biswas, or according to present measurement 8 mans, 21 goonts, 
5 biswas. The collector adopted no measures to ascertain what had 
become of the rest of the land, neither did he call on the zemindar 
to furnish other security, consequently the sale by the collector of 
9 mans, 15 goonts, 15 biswas, cannot prejudice Judoo Dikhit’s 
purchase or possession, and it is hereby ordered, that the appeal 
be dismissed, and the order of the inoonsifF affirmed, without 
serving notice on the respondents. 


The 13tii March 1851. 

No. 78 of 1850. 

Appeal from a decision of Moonshee Mahomed Arskud, Moonsiff' of 
Kendraparuhy dated the 30/A September 1850. 

Cassinath Roy Chowdry, (Defendant,) Appellant, 
versus 

Rajah Pudolab Deo, (Plaintiff,) Respondent. 

Musst. Waofee Beebee, zemindar of Putna Meerzanugger, and 
Ram Jankhan Jamadar and others, (Defendants,) absent in 
appeal. 

Claim, possession on 4 beegahs, 20 goonts, 1 biswa of khulsa 
land, situated in chuck Moondeemal, mouza Murrurpore Putna 
Goolnugger, in cancelment of the joint magistrate’s order of the 8th 
March 1848, and to have it struck off from the ruqha of Putna 
Meerzanugger, talook Abdoolabad, &c. Suit laid at rupees 118. 

The plaintiff stated that the land in dispute since the time of the 
Moguls and Mahrattas formed part of his zemindarry Putna 
Goolnuggur, and was engaged for by him at the late settlement ; 
that in 1252 he granted a lease of the Putna to Gungadhur 
Mungraj, who cultivated it through Basoo Naik and other ryots, 
and in 1253, when they had sowed their crops, the servants of 
Gassinatli Roy Chowdry destroyed them, and Gungadhur Mungraj 
on the 26th December 1845, preferred a complaint in the foujdarry 
court, wliich was afterwards struck off on his failing to prosecute 
it ; tliat he, however^remained in possession till 1255, when Ram- 
jan Khan and others, on the part of Cassinath Roy Chowdry, 
again carried off the crops prepared by his ryots, and Gungadhur 
Mungraj instituted a suit for possession under Act IV. of 1840, 
when Cassinath Roy Chowdry filed a petition claiming the land 
as part of Putna Meerzanugger,- talook Abdoolabad, the property of 
Pitye Punda, on account of whose debts the Putna was sold at 
auction, and purchased by him for rupees 211; and the joint 
magistrate, disregarding the settlement records, and the other 

13 
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evidence adduced by the said Gungadhur Mungraj, dismissed bis 
suit, and as the land had formed part of his zemindarry from time 
immemorial, and he had been in possession thereof according to the 
settlement till 1254, and as it had been again measured through 
the misconduct of the ameen as part of Meerzanugger, he instituted 
the present suit to establish his right to it. 

Cassinath Roy Chowdry denied the plaintiff’s right to the land, 
and stated that it formed part of Putna Meerzanugger, talook 
Abdoolabad, the property of Pitye Punda, which was sold in execu- 
tion of a decree of court on the 23rd Assar J 246 U., and purchased 
by him ; and as the land was settled as part of the said Putna 
under Regulation VII. of 1822, the plaintiff should be nonsuited 
for not having sued to cancel the settlement proceedings, in con- 
formity with the provisions of Act 3tIIL of 1848. He also stated 
that the land in dispute was separated from mouza Bhurrutpore 
and annexed to Meerzanugger, as the measurement papers would 
show ; and the plaintiff had not only failed to state whence the 
land was separated and annexed to Murrurpore; but there was no 
aslee mouza of the name of Murrurpore, &c. 

Of the other defendants Kissub Punda only entered appearance, 
and he denied the plaintiff ’s claim, and stated Gungadhur Mungraj, 
the ijaradar on the part of the plaintiff*, had through enmity 
charged him with cutting the crops of his ryots. 

The moonsiff held that it was clearly proved by the settlement 
records of Putna Goolnugger, and jumma-‘wasi1‘‘hakee accounts 
of that property for the year 1241, when it was attached by Go- 
vernment, and the collections were made through the pergunnah 
canoongoe; and likewise from the fact of Musst. Waofee Beebee, 
the actual proprietress of Meerzanugger, having failed to defend the 
suit and the oral and documentary evidence adduced by the plain- 
tiff* that the land in dispute, which had been twice measured either 
by mistake or collusion on the part of the ameen, belonged to 
Putna Goolnugger, and he accordingly decreed the plaintiff’s 
claim. 

The appellant advanced the same objections before tliis court as 
those pleaded by him before the moonsiff. 

Judgment. 

Altliough the appellant contends that tha plaintiff should have 
been nonsuited, because he had not sued to set aside the orders 
of the revenue authorities, I consider such a plea altogether unte- 
nable, as he sued for the possession of the land, which had been 
settled with him as part of his zemindarry, and stated in the 
petition of plaint that the defendant (appellant) had dispossessed him 
therefrom, on the grounds that it had been settled as part of Putna 
Meerzanugger, of which he was the proprietor ; hence it is sufficiently 
clear that the cancelment of the settlement proceedings of Putna 
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Meerzanugger, as far as they related to the land in dispute, formed 
part of his claim, and it is not only manifest from the copy of the 
settlement proceedings of talook Putna Goolnugger, dated 29th 
August 1843; that the land in dispute was settled as part of Putna 
Goolnugger, the property of the plaintiff; but it is equally clear 
from exhibit, No. 29, being a statement of the names and jummas of 
the villages appertaining to Putna Goolnugger, and exhibit No. 30 
being a statement of the jummas and collections thereof for 1232 
U., which were respectively filed in the collectorate on the 
26th December 1827 and 1 1th June 1826 ; and the statement of the 
demand, collections and balances for the year 1241, during which 
Putna Goolnugger was under attachment by Suinbhoonath Rai, 
canoongoe of the pergunnah, as well as from the local investi- 
gation held by the amcen deputed by the lower court, and the evi- 
dence taken before the moonsiff that for upwards of eighteen years 
prior to the settlement, the land in dispute formed part of Putna 
Goolnugger ; and the defendant on the other hand has not adduc- 
ed a single document to show that the land in dispute ever formed 
part of Putna Meerzanugger prior to the late settlement, and in 
exhibit No. 97, being ihajureeh bhoureahyov measurement papers of 
1248, filed by the defendant, the land is represented to be in the 
possession of Basoo Naik and Shaik Muazim, the latter of 
whom as well as the son of the former (he being dead) de- 
posed before the moonsiff that the land appertained to Putna 
Goolnugger. In short, in only one paper filed by the defendant is 
the land stated to belong to Meerzanugger ; in all the others filed by 
him it is represented to be part of the Hurnawabee lands of talook 
Abdoolabad, with which the appellant has no concern. I therefore 
see no reason whatever for interfering with the moonsiff’^s decision, 
which is hereby affirmed, and the appeal dismissed, without serving 
notice on the respondent. 

The I4tii March 1851. 

No. 79 of 1850. 

Appeal from the decision of Moonshee Mahomed Jrshud, Moonsiff of 
Kendraparahy dated ^Oth September 1850 . 

Nurruttun Das, (Defendant,) Appellant, 
versus 

Rai Bykunth Nath Chowdry and others, (Plaintiffs,) Respondents. 

Claim, rupees 10-11-8, rent of 5 beegahs, 11 goonts, 13 biswas 
of land in mouza Alailo, on account of 1255 and 1256 U., with 
interest. 

The plaintiff stated that the defendant executed a kubooleut as 
thannee ryot, on account of the above land, at the annual rental of 
rupees 4-13-3, at the late settlement of his estate in 1244 LT., which 
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was to be in force until its expiration ; and that he paid the rent 
of 1254, and afterwards absconded to mouza Beelpudda, pergunnah 
Teekun, without paying the rent of 1255 and 1256, and they in 
consequence instituted the present suit for Its recovery. 

Nurruttun Das, the defendant, did not enter appearance before 
the lower court, but his brother Sona Das filed a petition on the 
22nd July, representing that the defendant had gone to Calcutta in 
1 254 to seek his livelihood, and had not since returned ; and as lie 
was ignorant of the suit having been instituted against him, the in- 
vestigation of it according to Construction No. 1343 could not pro- 
ceed, and the plaintiff should be nonsuited. The moonsiff, however, 
decided otherwise, quoting as his authority Construction No. 854 ; 
and having allowed the vakeel of Sona Das one month’s time to 
procure a vakalutnamah to file an answer on the part of the defend- 
ant, he decreed the case exparte in favor of the plaintiff, maintaining 
that unless the defendant tendered his relinquishment of the land, 
or was ejected from it by the zemindars, he was bound to pay rent 
till the expiration of the settlement. 

In appeal, the defendant repeats the objection advanced by his 
brother, in bar of hearing of the case before the moorisiff, and states 
that, after paying the rent of 1254, he not only tendered his relin- 
quishment of the land, on account of which tlie plaintiff sued, to 
their naib ; but that he also intimated his having done so by petition 
to the collector, stating that he did so in consequence of the oppres- 
sion of the plaintiff's and their naib, &c. 

Judgment. 

It is quite clear from the evidence of the witnesses examined on 
the part of the appellant’s brother, Sona Das, before the moonsiff’; 
that the appellant had proceeded to Calcutta long before the suit 
was instituted, and that the notice required by Section 11, Regula- 
tion II. of 1806, was not served on him, and from the documents 
in his possession, among which is a copy of his petition to the collec- 
tor, dated I2th July 1847, corresponding with the 3rd Assar 1254. 
It appears that in consequence of the oppression of the zemindars 
and their farmer, he had at that time relinquished the land for 
which he executed the pottah, and gone to live at mouza Beer- 
puddah, pergunnah Teekiin, and this is corroborated by the petition 
of plaint itself ; hence it is manifest that the plaintiffs’ claim is false, 
and the appellant did not cultivate the land in 1255 and 1256 U. ; 
and it is ordered, that the decision of the moonsiff be cancelled, and 
that the case be remanded to him with directions to receive the 
defendant’s (appellant’s) answer, and, after holding proceedings under 
Section 10, Regulation XXVI. of 1814, to investigate the case 
de novo. The value of the stamp of appeal to be refunded as usual. 
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1'hb I4th March 1851. 

No. 80 of 1850. 

Appeal from the decision of Moonshee Mahomed Arshud, Moonsiff of 
Kendraparah, dated Sept ember 1850 . 

Kella Das, (Defendant,) Appellant, 
versus 

Rai Bykuntli Nath Chowdry and others, (Plaintiffs,) Respondents. 

Claim, rupees 30-1-3, rent of 10 hecgahs, 16 ^oonts, 14 biswas 
of land, in mouza Neamutpore, on account of 1255 and 1256 U., 
with interest. 

The plaintiffs stated that the defendant executed a kubooleut as 
thannee ryot, on account of the land in question, at the annual 
rental of rupees 13-8-7 from 1244 to the expiration of the settle- 
ment in 1274, and paid the rent until 1254 U., and afterwards 
absconded to Beelpudda, without paying the rent of 1255 and 1256, 
and they consequently sued him for the same. 

Kella Das, the defendant, did not enter api)earance before the 
lower court, but his brother, Bindabun Das, filed a petition on the 
22nd July, stating that he had gone to Calcutta in Bhadoon 1255, 
and had not since returned ; and as the notice required by Sec- 
tion 2, Regulation 11. of 1806, had not been served on him, the in- 
vestigation of the case could not, according to Construction 
No. 1343, proceed in his absence; but the moonsiff ruled it other- 
wise, quoting as his authority Construction No. 854, and after 
allowing Bindabun Das’s vakeel one month’s time to obtain a 
vakalutnamah, and file an answer on the part of the defendant, he 
decreed the suit exparte in favor of the plaintiff on the same 
grounds as his decision in the previous suit. 

In appeal, the defendant advanced the same objections, as those 
urged by his brother, in bar of hearing of the case before the moon- 
sift', and stated that he tendered his resignation of the land in 1254 
to the zemindar’s naib, and told him to cultivate it through other 
ryots, &c. 

Judgment. 

This case is similar to the preceding, save only that the defend- 
ant (appellant) did not present a petition to the collector, tendering 
his relinquishment of the land, and his reason for not doing so was 
that Nurruttun Das had been ordered to tender his istefah to the 
zemindar. It is, however, quite clear from the evidence of the wit- 
nesses named by the defendant’s brother, and the local enquiry held 
by the ameen deputed by the moonsiff, that the defendant had gone 
to Calcutta in Bhadoon 1255 U., or 19 months before the institution 
of the suit, and that the elamnamah required by Section 2, Regu- 
lation XI. of 1806 was not served on him. It is, therefore, ordered, 
that the case be remanded to the moonsiff, with orders to receive 
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the defeiuJant’s answer, and after holding proceedings under Sec- 
tion 10, Regulation XX VI. of 1814, defining the issues of the case, 
to try it de novoy and pass proper orders thereon. The value of the 
stamp of appeal to be refunded as usual. 


The 27th March 1851. 

No. 73 of 1850. 

Appeal from the decision of Sheebpershad Singh^ Moonsiff of Cuttack, 
dated 2^th September 1850. 

Ram Naik, (Defendant,) Appellant, 
versus 

Bukht Chowdry, the original plaintiff, and Cumaloo Bhaee, purchaser 
of the bond, (Plaintiff's,) Respondents. 

Claim, rupees 163, 12 annas, 3 pie, 4 krants, principal and interest 
of a bond, dated 12th Dhunoo (Poos) 1251 U., corresponding with 
the 25th December 1843. Suit instituted 14th April 1849. 

Tlie plaint sets forth that Ram Naik, inhabitant of Solumpore, 
pergunnah Jhajpore, sent his mooktear, Seebchurn Putnaik, to the 
plaintiff, Bukht Chowdry, to negotiate the loan of rupees 100 for 
him, and that on the latter consenting to advance the money. Ram 
Naik appeared at his house at Cuttack on the 12 th Poos 1251, and 
executed the tumusook for rupees 100, binding himself to repay it 
with interest by tlie following Bysack ; and that as he had failed to 
do so, the plaintiff instituted the present action against him. 

On the 11th May 1849, Bukht Chowdry and Cumaloo Bhaee 
petitioned the court, intimating that Cumaloo Bhaee had purchased 
the bond. 

The defendant denied either sending his mooktear to Bukht 
Chowdry to treat for the loan, or borrowing any money from him, 
and stated that he in collusion with Seebchurn Putnaik had forged 
the bond in his name ; but he did not enter appearance until the 
24th April 1850, after an order had been passed on the 5th March 
for the ex-parte trial of the case ; what the real cause of his non- 
appearance at an earlier period was, cannot be ascertained, as no 
enquiry was instituted on the subject ; his vakeel merely presented 
a petition, stating that he had been unwell, and he w^as directed to 
file his answer ; but it is evident from the circumstances attending 
the serving of the elamnamah and isteharnamahsy (of which there 
were no less than three issued from the court ;) that the plaintiff 
wished to keep the defendant ignorant of the claim he had instituted 
against him, and to obtain in his absence an ex'-parte decree. 

The moonsiff held that the execution of the bond on the part of 
the defendant was proved by the evidence of two of the attesting 
witnesses, and three other persons said to have been present at the 
time it was written, among whom are Seebchurn Putnaik, the 
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mooktear referred to in the plaint, and Gopeenatli Mhaintee, his 
nephew, who is alleged to have written the bond; and as the 
defendant was unable to cause the attendance of certain witnesses, 
named by him to prove that he was not at. Cuttack at the time the 
bond is dated, he decreed the plaintiffs’ claim. 

The defendant, in appeal, impugned the testimony of Bulrara Sing, 
one of the two witnesses to the bond, who gave evidence before the 
moonsiff, on tlie grounds that he had deposed in the present instance, 
that he affixed his mark {a kuttar) to the boftd, and in a former 
suit, No. 389 of 1846, in which he was defendant, he denied a bond 
bearing liis said mark, and stated that if the document had been 
genuine it would have borne his signature, as he was able to write, 
and he contended that, if the plaintiffs’ claim against him had been 
a just one, he would have caused the attendance of Sreebullub 
Mhaintee, a third witness to the bond, and not have caused his 
name to be struck off* on the plea that he colluded with him ; and 
he would not have sold his claim, which, witli interest and costs, 
amounted to upwards of rupees 179 for rupees 100. 

Judgment. 

After perusing the whole of the records in this case, I have no 
hesitation in pronouncing the bond to be a forgery, and 1 am sur- 
prised that the moonsiff’ should have decreed the plaintiffs’ claim. 
In the first place, the stampt paper, on which the bond is engrossed, 
was sold at Gunputteepore, pergunnah Jhajpore, which is three 
days’ journey from Cuttack, on the 23rd December 1843, to one 
Cliunder Seekur Mhaintee, inhabitant of mouza Kuplisser, which 
is a mile and a half from Gunputteepore, and it again is about a 
mile distant from Solumpore, the place where the defendant resides ; 
and, therefore, it is not at all probable that the bond was written on 
the date specified, viz., the 25th December 1843 ; neither is it likely 
that, if the defendant wanted to borrow money at Cuttack, he would 
bring stampt paper purchased by another person all the way from 
Jhajpore, when plenty was procurable at Cuttack, or that Chunder 
Seekur Mhaintee would travel a mile and a half to purchase stampt 
paper, and part with it again immediately afterwards. Secondly^ 
in the third line of the bond, where the name of the defendant 
Earn Naik now appears, it is evident that some other name has been 
obliterated, and the word “ Ram” substituted in its place. Thirdly^ 
the name of Sreebullub Miiaintee, the third witness, has evidently 
been added to the bond since it was written, for it is cramped up in 
one corner of the document, and written with different ink to the 
rest of the bond; and although the plaintiff in the first instance 
cited the said witnesses to give evidence, he afterwards caused his 
name to be struck off on the plea that he had colluded with the 
defendant ; and neither does the writing of the defendant’s name, 
attached to the bond, correspond with his signature to the vakalut- 
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namah granted by him to his vakeel, nor does the signature attach- 
ed to the deposition of the witness Dam Dut, correspond with his 
alleged signature to the bond ; but the latter, as well as the name 
of Bulram Sing, wdiich Seebchurn Putnaik stated was written by 
Dam Dut, have evidently been written by some other person. 
Fourthly^ although the sum claimed with interest amounts to 
rupees 163-12-3-4, and the stamp on which the plaint is engrossed 
cost rupees 16 more, the original plaintiff', Bukht Chowdry, is stated 
to have sold his claim to Cumaloo Bhaee, who is his sister, for 
rupees 100; therefore, considering the whole of the evidence of the 
plaintiff ’s witnesses, and more especially that of Seebchurn Putnaik, 
the mooktear who is said to have negotiated the loan, altogether 
untrustworthy and false, I decree the appeal, and reverse the deci- 
sion of the moonsiff. The respondent will pay the appellant’s costs 
in both courts, with interest to the date of payment. 


The 28th March 1851. 

No. 3 of 1850. 

Appeal from the decision of Moonshee Gurreeboollahy Sudder Ameen of 
BalasorCf dated 9th September 1850. 

Sheikh Roshun Mahomed and Waris Mahomed, (Defendants,) 

Appellants, 

versus 

Oordhub Churun Das, (Plaintiff*,) Respondent. 

Claim, rupees 698-3-7, balance of a bond, dated 27th Singh 
(Bhadoon) 1251, with interest. Suit instituted 15th January 1850. 

The plaint sets forth that Roshun Mahomed and his son, Waris 
Mahomed, borrowed from the plaintiff rupees 492, and executed 
the bond, wliich Waris Mahomed signed both for himself and his 
father, as the latter could not write Ooriah : the conditions of the 
bond being that the money was to be repaid in three months, and 
that all payments made w^ere to be recorded on the back of the 
bond; and that as the defendants had only paid rupees 100 on 
the 20th March 1849, the present suit was instituted for the re- 
covery of the balance due with interest. It also sets forth that 
the writer of the bond did not insert in it the defendant’s place of 
residence, as they w'ere persons who were well known and lived 
at Cusbah, pergunnah Sunhut. 

The defendants stated that the claim was false ; that they neither 
borrowed the money nor executed the bond ; that if they had done 
so, they would have attested it in the character with which they 
were cognizant, and not in Ooriah ; that they always signed their 
names, Roshun Mahomed in Nagri, and Waris Mahomed in Per- 
sian, and had several bonds, which had been liquidated in 
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their possession, which would prove the fact of their doing so ; tliat 
at the time they were said to have executed the bond in favor of 
tlie plaintiff, Roshun Mahomed was at Lukhannath, and Waris 
Mahomed at Cuttack, where he filed a petition of appeal, attested 
by him in Persian, in the suit of Nunna Beebee ; that they both 
previously executed bonds in favor of the plaintiff and liis partner 
Anoopram Mhaintee, which were signed by them in Persian and 
Nagri, and, if the plaintiff’s claim had been a genuine one, their 
place of residence would have been recorded in the bond. They 
also asserted that the plaintiff instituted the present false suit 
against them, because Roshun Mahomed had in execution of a 
decree against one Dyaneedhee Mhaintee, caused a G pie kismut 
of inouza Sankooree to be sold and purchased by his nephew Lai 
Mahomed for rupees 206, when the plaintiff wished to purchase 
it, and through his mooktear bid rupees 205. 

Tlie sudder amecn held that the execution of the bond by the 
defendants was proved by the three attesting witnesses, and the 
fact of the defendants’ having been desirous of entering into an 
arrangement for the payment of the amount of it, as deposed to by 
certain other witnesses ; and, rejecting all the arguments and proofs 
adduced by the defendants, on the grounds that they were irrele- 
vant and fraudulent, he decreed the claim. 

The defendants, in appeal, reiterate the pleas urged by them 
before the lower court, and complain of the general rejection by 
the sudder amcen of all the proofs adduced by them in support of 
their statement, pointing out that his arguments are conjectural and 
unsupported by the facts of the case. 

Judgment. 

There cannot exist the slightest doubt that the bond filed by the 
plaintiff (respondent) is a forgery ; and that the sudder ameen should, 
under the circumstances of the case, have decreed the plaintiff’s 
claim, is, in my opinion, by no means creditable 4o his judgment. 

In the first place, the stampt paper, on which the bond is written, 
was purchased in the town of Midnapore, which is five days’ journey 
from Bahisore, upwards of five months prior to the date of the bond, 
by one Pursooram Dey ; though both the lender and borrowers of 
the money are residents of the town of Balasorc, where stampt 
paper to any amount is always procurable ; and, notwithstanding 
the respondent states that his partner has a shop at Dantoon, in the 
Midnapore district, and that they are in the habit of executing 
bonds written at Balasore, on stampt paper purchased at Midnapore, 
and vice versa. It is most improbable that such is the case, otherwise 
they would have adduced proof of the fact: and it is well known 
that the borrowers of money are in the habit of furnishing the 
stampt paper on which the bonds are written, and that on which 
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the present bond is engrossed, was neither purchased by the de- 
fendants nor the plaintiff. 

Secondly. — The defendants filed seven bonds, (originals and 
copies,) as well as other documents, which fully prove that neither 
ot them ever signed their names in Ooriah ; but that Rosliun 
Mahomed signed in the Nagri, and Waris Mahomed in the Persian 
characters, both prior and subsequently to the date of the bond filed 
by the plaintiff; and among the said bonds is one, exhibit No. 56, 
executed on the 16th Assin 1250, by Rosbun Mahomed in favor of 
the plaintiff, Oordhub Churn Doss, and his partner Anoopram 
Mhaintee, for the sum of rupees 200, which is attested by Roshun 
Mahomed through his son, Waris Mahomed, in the Persian charac- 
ter, and this is evidently the bond alluded to in the plaintiff’s 
jmoab-ul-juwab, or answer to the defendants’ reply, as having been 
executed by Roshun Mahomed in 1250, though he therein assert- 
ed that that bond was signed by Roshun Mahomed in Ooriah. 
And although it does not appear when that bond was liquidated in 
full and returned to the defendants, it is manifest, from an endorse- 
ment on the back of it of the payment of rupees 100, on the 29th 
Phalgoon 1252, that only half of the amount borrowed under the 
said bond had been repaid six months after the date of the bond 
filed in the present suit ; hence it is not only clear that the defend- 
ants could not have signed their names in Ooriah, instead of in 
Persian, with the view to defraud the plaintiff at a future time ; 
but it is not at all likely that the plaintiff would have lent them the 
further large sum of rupees 492 before the previous debt had been 
repaid ; moreover, the plaintiff has not adduced a single document 
to show that either of the defendants ever signed their names in 
Ooriah, nor did he produce his accounts to prove his claim, as he 
naturally would have done, had it been a just one. 

Thirdly. — I consider that the evidence of the defendants’ witness- 
es regarding the plaintiff’s having asked Roshun Mahomed to stay 
the sale of the 6 pie share of mouza Sankooree, and the facts of 
Muddun Mohun Mahapater having bid rupees 205 for it, and its 
having been bought by Lai Mahomed, the nephew of Roshun 
Mahomed, for rupees 206, backed as they are by copies of two 
mooktearnamahs^ exhibits Nos. 117 and 121, granted by the plain- 
tiff to the said Muddun Mohun Mahapater, (this is also the person 
who wrote the bond filed by the plaintiff,) to execute a hibooleut 
and cause the dakhil-hharij on his behalf of certain other portions 
of mouza Sankooree, fully bear out the defendants’ assertion, 
touching the cause of the plaintiff’s having forged the bond in 
their names. 

Fourthly. — The evidence of the three witnesses to the bond is 
altogether untrust\ 5 forthy, for they are all peadahs in the service of 
the plaintiff, and are unable even to write their names ; and it is 
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quite incredible that the plaintiff would lend so large a sum as 
rupees 492, on the testimony of such ignorant persons, when there 
were hundreds of persons who could read and write, living in the 
immediate neighbourhood where the bond was written; and the 
sudder araeen has not, in my opinion, adduced a single valid reason 
for mistrusting the voluminous proofs brought by the defendants ; on 
the contrary his arguments are most illogical, and not only is the 
reason assigned by nim for not recording the deposition of Ram 
Kishore Dey, whom the defendants produced to certify the genuine- 
ness of the bonds, exhibits Nos. 57 and 59, filed by him, invalid 
and inadmissible ; but he omitted to ask Radha Sham Das, the 
witness who was cited to give similar testimony regarding the two 
bonds, exhibits Nos. 61 and 64, any questions that were likely to 
elucidate the facts of the case. It is, therefore, ordered, that the 
appeal be decreed, and that the decision of the sudder ameen be 
reversed. The respondent wdll pay the appellants’ costs in both 
courts, with interest to the date of realization. 


The 28th March 1851. 

No. 4 of 1850. 

Appeal from the decision of Moonshee Gurreeboollaky Sudder Ameen of 
Balasore^ dated 13M September 1850. 

Gopeenath Paneegrahee, (Defendant,) Appellant, 
versus 

Musst. Soolochunna, mother and guardian of Slieeb Narain Das, 
son of Ram Narain Das, deceased, (Plaintiff,) Respondent. 

Claim, rupees 465, principal and interest of a tumussook, dated 
18th Mithun (Assar) 1252 17. 

The plaintiff stated that the defendant borrowed the sum of 
300 rupees on the above date from her husband Ram Narain Das, 
and executed the bond, and as he had repaid no part of it, she sued 
for the amount, with interest, on the part of her son. 

The defendant denied the claim in toto^ and stated that the plain- 
tiff had been instigated by certain parties with whom he w# at 
enmity to forge the bond in his name, and that her husband would 
not have advanced the large sum of rupees 300 to him without 
security. 

The sudder ameen held that the execution of the bond, and the 
borrowing of the money on the part of the defendant, was satisfac- 
torily established by the evidence of five witnesses, and accordingly 
decreed the plaintiff’s claim. 

Against the above decision the defendant appealed, pointing out 
that only one out of the three witnesses to the bond had been adduc- 
ed to give evidence, and that his testimoney, as well as that of the 



41 


ZILLAU CUTTACK. 


writer of' the bond, and three /lajzir mujlis witnesses, all of whom 
were dependents of the plaintiff'^s husband, was altogether contradic- 
tory, and failed in establishing the principal issues of the case. 

Judgment. 

There is not a particle of proof to support this claim. 

The bond was to have been satisfied in the month of Aughun 1253, 
and the plaintiff’ s husband did not die till Aughun 1256, and the suit 
was not instituted till the 19th Maugh 1257 ; and out of the three 
persons whose names are attached to the bond as witnesses to its 
execution one is dead, another was not produced by the plaintiff on 
the plea of his having colluded wdth the defendant, and the evidence 
of the third, Goburdhun Kumila, is altogether insufficient to establish 
the claim. His house is three coss distant from the plaintiffs, and he 
w as unable to state who, besides himself, witnessed the bond, and lie 
(lid not see the defendant receive the money, but left the plaintiff’s 
house before it was delivered to him ; and although ho stated that 
he could only write with the likhun, or iron pen, and not with a 
liullum^ or reed, and that Oomakaunth Panee, the writer of the bond, 
wrote his name, he attested his deposition taken before the sudder 
ameen in a very legible hand with a kullum ; and although the said 
Ooinakuntli Panee, the writer of the bond, deposed that he was an 
oomedwar of the plaintiff’s husband. Ram Narain Das, and that he 
went to his house and wrote the bond at his telling at about 
1 1 o’clock at night ; he could not recollect whether he wrote the 
name of the aforesaid Goburdhun Kumila or not ; he also stated 
that out of the 300 rupees, for which the bond was executed, the 
defendant only carried away with him 200 rupees, and that he 
repaid the other 100 rupees to the plaintiff’s husband in liquidation 
of some prior bonds ; but of this fact no mention is made in the 
bond, nor in the evidence of Goburdhun Kumila ; and I not only 
consider the evidence of the two foregoing witnesses, as well as that 
of the three others, servants of the plaintiff, who arc said to have 
been present at the time the bond was written, and who depose that 
Jugoo Das wrote his own name, though it is evidently written by 
the person who wrote the names of the other witnesses, most un- 
batfiFactory ; but I am totally unable to discern under what circum- 
stances the sudder ameen considered the claim satisfactorily proved. 

It is therefore, ordered, that the appeal be decreed, and the deci- 
sion of the lower court reversed. The respondent, who did not 
appear, though duly served with notice to do so, will pay the appel- 
lant’s costs in both courts, with interest to the date of payment. 
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The 3Ist March 1851. 

No. 72 of 1850. 

Appeal from the decision of Mohesh Chiinder Roj/, Moonsiff of Bhamnngye}\ 
dated \Ath September 1850. 

Nissakur Dakhiii Kobat, (Defendant,) Appellant, 
versus 

Bindabhun Dhul, (Plaintiff,) Respondent. 

Claim, rupees 10-15-3-8, rent of 1 beeguli, 3 goonts, 3 biswas 
of land in mouza Buneapal, on account of 1252, 1253 and 1254, 
with interest. Suit instituted 7th Sawun 1256 IJ. 

This suit was remanded to the moonsiff for re-investigation on 
tlie 7 til March 1850, it liaving been decided exparie in favor of 
the plaintiff, and the defendant having represented in appeal that 
he lived at Tajpore, and not at Mhainda, where the ishteharnamah 
was published. 

The plaintiff stated that the defendant cultivated the land, the 
rent of which he claimed from 1252 to 1254 at the annual rental 
of rupees 3-13-5, but only paid rupees 3-1-5 in 1252, leaving a 
balance of 12 annas on account of that year, and the whole of the 
rent of 1253 and 1254 still due. 

The defendant denied the claim, and stated tliat he had paid no 
rent at all to the plaintiff, and that as he lived at Tajpore, and not 
at Mhainda, as represented by the plaintiff, his claim should be 
nonsuited ; he also pleaded that if he had cultivated the land, the 
plaintiff would have held his kubooleut^ and he would have annu- 
ally sued him for the rent through the canoongoe, and not have 
delayed to prefer his claim for three years. 

The moonsiff held that the fact of the defendant having cul- 
tivated the land was proved by the plain tiff*’s witnesses, and, as the 
defendant adduced no proof to the contrary, and merely pleaded 
that the case should be nonsuited, he decreed the claim. 

Against the above decision the defendant has again appealed, 
repeating the objections urged by him before the lower court. 

Judgment. 

Although it is clear from the documents filed by the defendants, 
tliat the name of the village in which he resides is recorded in 
the settlement papers of 1840 as Tajpore, the plaint) ft'’s witnesses 
deposed that it was known, and went by the name of Mhainda 
in the mofussil, and therefore 1 do not see sufficient cause to non- 
suit the plaintiff. The question for decision is, did the defendant 
cultivate the land during the years the rent of which is claimed? 
and this, in my opinion, is by no means satisfactorily proved, no 
pottah or kubooleut was interchanged between the parties, and the 
suit was not instituted until four years after the balance alleged 
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to be due on account of 1252 became due, and not, according to 
t)ie plaintiff’s own witnesses until two years ; one witness says two 
or three years after the defendants ceased to cultivate the land, 
and the only accounts the plaintiff has brought forward to prove his 
claim, are three talpvtro beans for 1252, 1253 and 1254 U., none of 
which was filed in the canoongoe’s office until seven days before tlie 
suit was instituted, though the zemindars are required to file 
these accounts annually. It is, therefore, to be inferred that these 
accounts were merely prepared for the purpose of being filed in the 
present suit, and it is hereby ordered, that the appeal be decreed, 
and that the decision of the moonsiff* be reversed. The respondent 
will pay the appellant’s costs, with interest in both courts. 



ZILLAH JESSORE. 


Present : C. STEER, Esq., Officiating Judge. 


The 3iid March 1851. 

No. 161 of 1850. 

Appeal ayainsi the decision of Moonshee Got am Ahad^ ^loonsiff of 
Tirmohnee, dated 21 ^/ May 1850 . 

Chuiulee Churn Shah and Gopeenath Shall, (Defendants,) 
Appellants, 

versus 

Ramcomar Dalai, (Plaintiff,) and* Ramtonoo Mookerjee, (Defendant,) 

Respondents. 

Suit to obtain possession of a share of a gatee jumma and 
lakhiraj mehal, together with wasilat by the reversal of an award 
under Act IV. of 1840. 

The plaint sets forth that the gatee jumma and the lakhiraj 
mehal are ancestral property belonging to the plaintiff, to Ram 
Dhun, and three others. On a sale under a decree the right of 
Ram Dhun in the property was sold to Chundee Churn, the defend- 
ant, and another, who proceeding at once to oust the plaintiff’ and 
Ram Dhun’s other sharers, they made a complaint under Act IV. 
of 1840 to the magistrate ; but that authority gave tlie case in 
favor of the purchasers, and the plaintiff' now brings this action to 
set aside that award, and to recover possession of his share. 

Chundee Churn and Gopeenath Shah reply that the gatee and 
the lakhiraj were exclusively the property of Ram Dhun; that 
they can prove it by many written documents, and that one of the 
partners in the zemindaree, in ^vhich the gatee lies, gave a kyfeut 
in a former case that Ram Dhun was sole proprietor of the said 
property, and that he alone discharged the rents. 

Those of the defendants, who are partners with the plaintiff in 
the property in dispute, support his statement, the other defendants 
reply in favor of the purchasers. 

The moonsiff decreed the case in favor of the plaintiff on the 
most substantial proof, that the gatee and the lakhiraj were ances- 
tral property, and that the plaintiff had clearly a shiare in the same. 

The defendants, Chundee Chum and Gopeenath Shah, appeal 
against this decision. Their appeal, however, contains nothing 
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which was not advanced in the answer, and wliich was not duly 
and fully considered by the lower court The arguments advanc- 
ed in the appeal are only so many strictures and cavils against the 
conclusions arrived at by the lower court. As to refutation there 
is none. Indeed, it is impossible for the appellant to controvert the 
grand fact of the plaintiff’s right and title, based as they are not 
on materials of yesterday, but on written proof of several years 
back. On these as well as on the oral testimony to the same effect 
the lower court has decreed the claim, and as nothing has been 
urged sufficient to impugn the justness of that decision, 1 confirm it, 
and dismiss this appeal, with costs. 


The 3rd March 1851. 

No. 163 of 1850. 

^tppeal against the decision of Moonshee Golam Abad, Moons iff' of 
Tinnohnee^ dated 2\st May 1850. 

Chundee Churn Shah and Gopeenath Shah, (Defendants,) 
Appellants, 
versus 

Bindabolce Dassea, (Plaintiff*,) and Ramtonoo Mookerjee, 
(Defendant,) Respondents. 

This suit is similar to the last both in the object of it and the 
property in dispute. The plaintiff*, as in the last case, sues to 
recover his share from which he has been dispossessed by the same 
party and in the same manner as in tlie other suit. The pleadings 
are the same and the moonsiff’s decision the same. It is sufficient, 
therefore, to record that the appeal is dismissed, with costs on the 
grounds given in my judgment in the foregoing suit, a copy of 
which w'ill be placed with the record of this case. 


The 4th March 1851. 

No. 155 of 1850. 

Appeal against the decision of Baboo Doorgapersaud Rogy Moonsiff^ of 
Noabady dated lOM May 1850. 

Hurnath Dut, Appellant in the suit of Ishore Chunder Potdar, 
(Plaintiff*,) Respondent, 
versus 

The Appellant, Fuckeer Chand, and Poona Dibbea, wife of 
Petumber Roy, deceased, (Defendants.) 

The plaintiff sues to recover the sum of rupees 190 paid to the 
defendant Hurnath Dut, for his interest in a deed of mortgage, 
executed by the tw^o other defendants, Fuckeer and Petumber 
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Roy, in consideration of a loan made to them by the said Hurnath. 
The mortgage was already foreclosed before the plaintiff’s purchase, 
and he was about to take steps to render the sale absolute, when 
he learnt that the mortgagees had no right in the property mort- 
gaged. Under these circumstances the plaintiff sues Hurnath for 
the recovery of the sum paid to him for his interest in the mort- 
gage, and the mortgagers are also made defendants, in case excep- 
tion should be taken if they were not made parties to the suit. 

Hurnath Dut, together with other pleas, denies his liability, and 
claims complete exemption from this suit and all its consequences, 
of which he asserts the plaintiff relieved him when he purchased 
his interest in the mortgage. 

The moonsift* decreed the case against Hurnath alone. He 
quotes as his precedent the Construction No. 898, which allows that 
the mortgage money may be sued for on cause shown instead of for 
possession of the property pledged. 

The defendant Hurnath appeals against this judgment. 

Judgment. 

Hurnath pleads very justly that he was relieved of all concern 
in the matter of the mortgage when the plaintiff bought his right 
in it from him. He cannot under any circumstances be held liable 
for the refund of the money. The transaction between him and 
the plaintiff was one of simple sale. If Hurnath has made a good 
bargain, so much the better for him, if the plaintiff has made a bad 
one, he must still abide by it, he has no right to expect that the 
court will cancel it. The order of the lower court is on these 
grounds reversed, and Hurnath’s appeal decreed, with costs. 

The plaintiff being in the place of the former mortgagee, is at 
liberty to sue the mortgagers for the money due on their bond, or 
for possession of the property pledged at his option. Nothing 
contained in this decree is meant to be a bar to such suit. It will 
be observed that the plaintiff has not sued on the mortgage bond, 
but upon the deed of sale of it by Hurnath, to which latter trans- 
action Fuckeer Chand aufl Petumber Roy were in no way 
parties concerned, they ought not, therefore, to have been made 
co-defendants with Hurnath. 


15 
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The 4th March 1851. 

No. 157 of 1850. 

Appeal against the decision of Moulvee Sped Ahmud, first grade 
Moonsif of Mahomedpore^ dated \bth May 1850 . 

Kalleesunkur Chunder, (Plaintiff,) Appellant, 
versus 

Zulieeruddy and others, (Defendants,) Respondents. 

The plaintiff sues to recover the sum of rupees 27-2, as balance 
of rent due from the defendants, his under tenants, from 1249 to 
1255 B. S. 

The defendants made no appearance, and though the plaintiff 
filed an account proved to have been drawn up and signed by the 
defendants, as well as his kubooleut and a jumma-wasil-bakee as 
evidence of the arrear, the moonsiff dismissed the suit, on the 
ground that in the plaint, the plaintiff’s own jumma was said to be 
in one pergunnah, while by the evidence of one of his witnesses it 
seemed to be contained in two. 

Judgment. 

The account, the jumma-wasil-bakee, the kubooleut and oral 
evidence were, one and all, given in this case, and the defendants 
were absent, having nothing to say in their own defence, yet the 
lower court, on grounds quite foreign to the question at issue and 
quite gratuitously, rejects the suit; that the defendants were 
the plaintiff’s ryots, their kubooleut, proved by witnesses, satis- 
factorily shows that they were in arrears as is clearly establish- 
ed by the account attested by the defendants themselves, and by 
the jumma-wasil-bakee, wdiat more was necessary ? 

I reverse the order of the lower court, and decree the appeal, with 
costs against the defendants, who have failed to make any appearance 
also in this court. 


The 6th March 1851. 

No. 170 of 1850. 

Appeal against the decision of Moulvee Muckbool Ahmud^ Moonsiff of 
Talahy dated 2^th May 1850 . 

Taramonee Dassea, (Defendant,) Appellant, 
versus 

Neelmonee Bose, (Plaintiff,) Respondent. 

The plaintiff sues the defendant as widow of, and successor to 
Loknath Roy, for the amount of a bond executed by the latter in 
Maugh 1247, for 100 rupees, principal, and 100 rupees, interest. 

The defendant, who did not appear till more than eight ancl half 
months after the institution of the suit, denied that her late 
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husband had ever executed such a bond. She pleaded that the 
bond itself acknowledged cash^ whereas in the plaint it is alleged 
that a bank note was paid. Further, that the stampt paper on 
which the bond is written was purchased by a stranger ; that the 
evidence was contradictory, inasmuch as one witness deposed 
that Loknath himself wrote the bond, while another witness 
affirmed that one Ishore wrote it 

The moonsiff thought the bond proved, he did not consider that 
it was any contradiction that cash was acknowledged to have been 
received, while the plaint said that a bank note was paid, for a bank 
note is nothing more or less than cash ; that as to the discrepancy 
in the evidence in regard to the person who wrote the bond, 
three witnesses were quite agreed on that point, and that although 
another witness did depose to something differently, his oblivious- 
ness could not invalidate the uniform evidence of the other wit- 
nesses. On these grounds the moonsiff* decreed the suit in favor 
of the plaintiff*. 

The defendant appeals. She urges the same pleas as were ad- 
vanced in her answer, which have all been met and overruled in 
the judgment of the lower court. The appeal, however, further 
urges that the evidence of two (query one) of the witnesses of the 
plaintiff was taken by the mohafiz of the moonsiff’s court in the 
absence of any person on the part of the defendant, and that a person 
was examined to prove the bond who was not mentioned as a 
witness in the original list given in by the plaintiff. 

Judgment. 

In the list of witnesses first given in by the plaintiff', five names 
were mentioned ; of these, two were not to be met with, one was 
ill, and two appeared to give evidence before the moonsiff*. The 
plaintiff* finding that the parties first named were not likely to be 
made to appear of his own accord brought another witness to the 
moonsiff’s court, and petitioned that his deposition might be taken, 
and a commission (though not quite in the prescribed form) was 
given by the moonsiff to his mohafiz to take the evidence of the 
sick man at his house, at which time and place the appellant 
might have had an agent present, if she chose. In this I find nothing 
illegal or objectionable, and as all the other pleas advanced in 
the answer were fully considered by the lower court, in the 
judgment of which I quite concur, I dismiss this appeal, with 
costs. 
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The 7'i*H March 1851. 

No. 69 of 1850. 

Appeal against the decision of Moulvee Muckbool xihmud^ Moonsiff of 
Talahy dated Tlnd January 1850 . 

Matunghee Dibbea, Claimant, Appellant in the suit of Teeluk 
Chunder Chuckerbuttee, Plaintiff, 

versus 

Bindoo Monie and Moodoo Sudun, Defendants. 

The plaintiff sues to recover possession of 8 cottahs out of 16 
beegahs, 12 cottahs of lakhiraj land, sold to him by Ram Dhim 
Chuckerbuttee, the late husband of Bindoo Monie, the defendant, and 
from which she has dispossessed him. 

Bindoo Monie acknowledges the sale by her late husband, but 
pleads that the 8 cottahs sued for was not included in the plaintiff*’s 
purchase. 

Matunghee Dibbea comes forward and denies that her father Ram 
Dhun Chuckerbuttee ever sold the land in question ; that she is 
sole lieiress to her father’s property, and that the alleged sale is a 
fraud from beginning to end between Bindoo Monie and the plaintiff 
to rob her of her patrimony. 

From the evidence adduced by the plaintiff*, the moonsiff re- 
garded the sale as proved, and inasmuch as Bindoo Monie had 
failed to deposit the ameen’s fees in order that her claim to the 
8 cottahs might be locally investigated, he gave the plaintiff* a 
decree in his favor. 

The claimant appeals, reiterating her assertion that the sale was 
false, also that the plaintiff and defendant were in collusion, and 
that the said lakhiraj land was in her father’s possession after the 
date of its alleged sale, and remained so up to his death.. 

Judgment. 

The parties in this suit not being at issue on the point of sale, 
the truth or falsehood of that transaction ought not to have been 
pronounced upon. The question, which the moonsiff had to decide, 
was, whether the sale being admitted as between the parties, the 
8 cottahs in the suit was part of, or exclusive of, the land included 
in such sale ? The evidence on the part of the plaintiff showed that 
it was included in his alleged purchase, which not being refuted by 
the defendant, a decree could have been passed without any judicial 
opinion being given as regards the sale, its validity or otherwise. 
This point, if it was necessary to go into it, could not be legally 
adjudicated except in the presence of Matunghee, the claimant, 
who, as undoubted heiress of her father, had her interest directly 
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at stake in the decision of such a question. The lower court was, 
therefore, wrong in entering upon that question, and still more so in 
pronouncing the sale good and valid, wlien Matunghee, whose right 
and interest were put in jeopardy, was not made a party to the suit. 
So much, therefore, of the lower court’s order, which relates to the 
question of the truth or falsehood of the sale is hereby cancelled. 
Matunghee must bear her own costs. 


The 10th March 1851. 

No. 164 of 1850. 

Appeal against the decision of Moulvee Syed Ahmud^ Moonsiff of Ma- 
homedporct dated \ btk May 1850 . 

Kummeeruddee Khan and Sultan Khan, (Plaintiffs,) Appellants, 

versus 

Kalah Khan and others, (Defendants,) Respondents. 

The plaint sets forth that the two plaintiffs hold, in conjunction 
with certain other parties, a one-third share in a talook called Seer- 
gong Rohootgatee, pergunnah Latoor. Of this one-third share, the 
plaintiffs are maliks of 4 annas, 5 gundahs, 1 cowrec, 2 krants, and 
the heirs of Bolah Khan and others are maliks of the other 1 anna, 
1 gunda, 1 cowree, part of the lands is held in joint and undivided 
possession, and of part there has been a private partition between the 
sharers — appertaining to this latter portion is an accretion of some 
beegahs made by the formation of new land by a change in the 
river, of which the plaintiffs were in possession for several years 
after its formation, but in 1249 the defendants dispossessed them, 
and the plaintiffs therefore sue for its recovery. 

The defendants answer that in 1249 Kutbanu, the wddow and 
successor of Balah Khan, gave them a pottah of the land in dispute, 
which belongs to her, and that they obtained possession witliout de- 
mur or opposition from any*quarter. They plead further that the 
suit cannot be heard in the absence of Kutbanu. 

The plaintiffs, in their replication, state that they have suffered no 
wrong at Kutbanu’s hands, that they should make her a defendant. 

The moonsiff dismissed the suit as the plaintiffs were unable to 
give any proof that the land belonged to them, and the defendants, 
it appeared, had been in possession from its formation. 

Judgment. 

The moonsiff, in his judgment, remarks that the point for consider- 
ation is, to whom does the land belong? that is, does it belong to 
the share of the plaintiffs or to that of Balah Khan? Thus a ques- 
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tion is put ill issue directly affecting the interest of a party who is 
not arrayed in the suit ! Notwithstanding this, the moonsiff proceeds 
to try the question on its merits. The consequence of his decision 
is tJiat a party is virtually declared the owner of land to which he 
has laid no claim, and a question of proprietary rigVit is determined 
in absence of one of the proprietors. 

The appeal is dismissed, and the plaintifls nonsuited, with all costs. 
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Present : W. LUKE, Esq., Judge. 

The 3kd March 1851. 

No. 218. 

Appeal from a decision of the Sadder Ameen, Baboo Taruck Chunder 
Ghose, dated 29th July 1 S.'i I . 

Rajbullub Roy, (Plaintiff,) Appellant, 
versus 

Sreeram Roy and others, (Defendants,) Respondents. 

The plaintiff sues for a bond debt, laid at Company’s rupees 
682-9-2|. 

The defendant denies the claim, and pleads that plaintiff’s cir- 
cumstances are not such as to enable him to grant such a loan ; 
that he is compelled by poverty to live with his father-in-law; 
that plaintiff and he are at feud, and the former has instituted this 
suit to gratify revenge. 

The sudder ameen observes that plaintiff fails to prove that any 
valuable consideration was given in lieu of the bond, and that 
none of the witnesses attesting the latter, can throw any light on 
the subject. On the contrary they declare ignorance of what they 
are called on to establish; that the testimony of other witnesses, 
whom plaintiff cited, is conflictory and contradictory of the aver- 
ments set forth in the plaint and replication, and tliat the probabi- 
lities arising out of the records of the case are strongly against the 
truth of plaintiff’s claim. 

In appeal, the plaintiff demurs to the arguments of the lower 
court, and pleads that the witnesses who attested the bond colluded 
with the defendant Sreeram, which left him no alternative but to 
cite other witnesses to prove the loan and the execution of the 
bond. There are other considerations besides those stated by the 
sudder ameen, which lead me to think that the bond is a fabrication. 
The stampt paper, on which the deed is engrossed, is endorsed to a 
third person, having no connection either with plaintifiF or defendant, 
residing five or six coss from the residence of either party, and two 
months prior to the date of the bond, from the appearance of the 
latter it lias evidently been recently written after the paper had 
been soiled and creased, and in a way to avoid the creases caused 
by folding of the paper, which are evidently of some standing. 
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I see tlierefore no reason to disturb the decision of the lower court, 
which is hereby affirmed, without serving a notice on respondent. 

The 3rd March 1851. 

No. 126. 

Appeal from a decision of the Principal Sudder Ameeuy A. Davidson, 
Esq., dated \^tk March 1850. 

Sadick Alee Khan, (Defendant,) Appellant, 
versus 

Kishennath Karock, (Plaintiff,) Respondent. 

This is an ‘action to recover possession of 109 beegahs, 
13 cottahs of land in mouza Esaipore, laid at Company’s rupees 
2043-9-6. 

The plaintiff states his father obtained a lease of the land 
aforesaid from the rajah in his uncle’s name in the year 1212 
Umlee, and the year following got a new lease in his (plaintiff’s) 
name ; that possession has continued with his father and himself 
witliout interruption till 1253 Umlee, when the defendant, Bustee- 
narain Bunnia, ousted him and re-let the said lands to the other 
defendants. 

The defendants, Chand Moolat and others, plead, in reply, 
that plaintiff’s father never had possession; but that his uncle. 
Debee Churn Karock, obtained a lease of it from the rajah in 1212 
Urn lee, which he retained till 1216, and in the mean time gave 
them (defendants) a bhaug lease. In 1217 the plaintiff’s brother, 
Kamnarain Karock, took a lease of the land and sublet several 
parcels of it to Mirza Golam Beg and others, and that they or 
their descendants are still in possession. 

Tlie principal sudder ameen considers plaintiff has clearly esta- 
blished his title, and that he was ousted forcibly by defendants 
in regard to the zemindar who was made a party to the suit. He 
observes the zemindar’s answer filed at the time of trial is deserv- 
ing of no consideration, however en passant^ we give it as our 
opinion that he is not entitled to take advantage of Act I. of 1845, 
as he is not an auction purchaser; but even admitting the contrary, 
his position is not bettered, for plaintiff is a hudumee ryot and a 
mokurureedar to cancel the lease of such a one the law gives no 
power, ergo we give a verdict in plaintiff’s favor.” 

From this award the zemindar appeals and demurs to the judg- 
ment of the lower court as calculated to prejudice his interests in 
regard to an issue not before the court. 

The point for adjudication is the fact of possession, and there can 
be no doubt the plaintiff w^as in possession till violently ousted by 
the defendants. It was unnecessary for the principal sudder ameen 
to offer any opinion on the zemindar’s rights, and his power to 
exorcise them under Act I. of 1845, as it was extrajudicial, and 
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calculated to prejudice the zemindar’s claims, should he see fit in 
the usual way to dispute the plaintiffs title, I see no reason, how- 
ever, to interfere with the verdict of the lower court, whicli is 
affirmed. Tlie appellant paying all costs in this court. 

The Sth March 1851. 

No. 198. 

Appeal from a decision of the Prmcipal Sadder Ameen, A. Davidson^ Esq.^ 
dated Wth July 1849 . 

Ranee Kistoprea, mother and guardian of llajakisto [ndernarain 
Doss Mahapatur, (Defendant,) Appellant, 
versus 

Juggeriiath Doss, after his death, Simbhoonarain Doss, (Plaintiff,) 

Respondent. 

This is an action to recover possession of 452-18-3 of land, lying 
and being in inouzas Bhooymool and Arung Dlickia, peigunnali 
Baleye, laid at Company’s rupees 977. 

The plaint sets forth that tlie defendant (appellant) in the 
year 1245 removed a boundary line, called Mudhoosooden’s 
Naiahundy and erected another some distance east of the 
former, forcibly dispossessed plaintiff of the lands lying between 
them, belonging to his estate Bhooymool, and annexed the 
said lands to Berah Khana, defendant’s property. The defendant 
denies plaintiff'’s right, and pleads possession in virtue of a deed of 
arbitration, executed on 27th Jyte 1176, awarding the said lands 
as part and parcel of Berah Khana. 

The principal sudder ameen observes : Both parties agree that 
the boundaries of their estates w^ere settled by arbitration so far 
back as 1176 Umlee, therefore, the only point for consideration is, 
whether the lands now claimed lie within the boundaries of 
Bhooymool,” or those of “ Berah Khana,” according to the solana- 
mah founded on the arbitration award, and ‘^acknowledged by the 
parties to this action?” 

The principal sudder ameen then goes on to observe “ On 
comparing the boundaries of the lands detailed in tlie plaint with 
those described as belonging to Bhooymool in the said sola- 
namah, we find them to bo one and the same, and also that the 
ameen, deputed by the former principal sudder ameen, reports that 
the disputed lands form part and parcel of Bhooymool, and further 
that defendant’s husband in the year aforesaid removed plaintiff’s 
landmark, i, c., the bund made by his father, and entered on the 
lands now claimed and kept possession ever since. The forcible 
dispossession is also fully proved by the depositions of witnesses 
taken hy the first ameen deputed to make a local inquiry, and 
though we discredit them, because some of the deponents could not 
correctly describe the boundaries of Bhooymool, yet we see no 

16 



ZILLAH MIONAPOUE. 


cause for doing so^ particularly as the other side could have con- 
fronted them with counter evidence. Since then it is satisfactorily 
proved that the lands, viz., beegahs 446-14-2 podkas, lying in dag 
2, form part of mouza Bhooyinool, plaintift ’s estate, and that they 
are now in defendant’s possession. We decree possession to plaintitl*, 
with costs.” 

In appeal, the defendant demurs to the decision of the lower 
court as opposed to evidence and facts, as recorded in the proceed- 
ings. The issues are, first, whetlier the lands in dispute belong to 
the estate of Bhooymoolor that of Berah Khana, and secondly, whe- 
ther plaintiff lias been dispossessed of them. On the first issue, the 
plaintiff has adduced no evidence whatever. Both parties admit 
the existence of inouza Bhooymool ; but it is not recorded on the 
rent roll of the district, nor is there proof of its extent. In clauses 
13 and 19, of tlie arbitration deed of Jyte 1196, which both parties 
admit to bo good and valid, the boundaries of the disputed ground 
are clearly laid down. These correspond with a map of the 
land aforesaid, drawn on the spot on the 20th December 1845, by 
an ameen deputed for the purpose. The correctness of which botli 
parties have certified by their signatures. In the arbitration deed 
and map, the boundaries between the two estates Bhooymool and 
Berah Khana is Mudhoosoodeii’s Naiabundy according to the 
map this bund is in existence. 

The plaintiff, however, pleads that in the year 1245 = 1838, 
the defendant removed the original bund and erected another 
further east, thereby usurping 446-14-2 of the Bhooymool 
lands. If this allegation were founded on fact, it appears extra- 
ordinary that plaintiff', when he prosecuted the defendant 
in the foujdarce court for possession, sliould have omitted 
all allusion to the removal of one bund and the erection of 
another. He then stated his dispossession to have been caused 
by defendant’s interference with the ryots. Had the bund been 
destroyed and another made, as he now sets forth in his plaint, it 
is beyond probability he would havp failed to bring to the magis- 
trate’s notice such an important feature in the case, which, if true, 
would have been a strong argument in favor of his claim. Beyond 
the statement of plaintiff and that of his witnesses, there is no evi- 
dence that Mudhoosooden’s Naiabund was ever destroyed. On the 
contrary the presumption is that the bund now in existence is the 
same bund as alluded to in clauses 13 and 19, of the arbitration 
deed and the ameen’s map ; and, assuming such to be the case, there 
can be no question, I think, that the lands belong to mouza Berah 
Khana. In a suit of this nature possession is ^^jths of the law. 
In 1839 the magistrate upheld defendant’s possession on the ground, 
it may be presumed, that he was in possession before the dispute 
arose. Plaintiff’s right to possession must rest on the strength of his 
title to possession ; but he has failed to show that he has any, and. 
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accordingly, I cannot agree in the verdict the lower court has given. 
It is accordingly set aside, and the appeal decreed. 

The 5th March 1851. 

No. 25. 

Original Suit. 

Srinath Mittre and others. Plaintiffs, 
vei'sus 

Srimutty Digiimburee and others, Defendants. 

The plaintiff sues to recover from defendants the right, title and 
interest in a decree, amounting to 2 annas, 8 gundahs, as lawful 
heirs of tlie said person deceased, and also Company’s rupees 
321-13-6, received by her as next of kin, with interest. 

The defendants plead that this action is bad, because the judg- 
ment debtor ought to have been made a party ; that she has 
possession of 3 annas, 4 gundahs interest in the late Peary Mohuifs 
landed property, which lias not been included in tlic present plaint, 
and that consequently the suit is barred by the Sudder Court’s con- 
struction of the law as laid down in a circular letter, 11th January, 
1839. 

In reply the plaintiff denies that defendant is in possession of the 
landed proiierty aforesaid, and that 4:he action can lie and is con- 
sistent with the law. The defendant has proved to the court by 
a decision of the collector, dated 24tli December 1 850, a copy of 
which he has filed that defendant is in possession of Peary Moliun’s 
landed property. Before, therefore, entering on the issues of fact, 
it is necessary to decide whether the action as now laid is opposed 
to law. The present cluiin is founded on right of inheritance, and 
must, tlierefore, according to the construction quoted by defendant, 
include the entire claim involved in the cause of action. The 
plaint omits all allusion to landed property, and is, therefore, op- 
posed to the law. The plaintiff is accordingly nonsuited. 

The 12th March 1851. 

No. 182. 

Appeal from a decision of the Moonsiff of Anundpore, Omen Chunder 
Mookerjea, dated 3()M December 1848. 

Gyaram Roy, (Defendant,) Appellant, 
versus 

Becharam Mookerjee, (Plaintiff,) Respondent. 

This action is brought to recover Company’s rupees 115-0-12, 
on a deed of contract. 

The plaintiff avers that the defendant Joodhistee was on ad- 
justment of accounts his debtor to the extent of Company’s rupees 
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100. f or the liquidation of this sum the defendant, Joodhistee, and 
his father Nuiidram, gave the plaintiff an ikrarnamah to pay the 
debt in a year, pledging mouza Terungacha as security for the 
fulfilment of the contract. The defendants Joodhistee and Nund- 
rain allowed judgment to go by default, after plaintiff’s exhibits 
had been filed. The appellant Nuncram’s son petitioned the court 
that his father had died ; that his father was no party to the ikrar- 
namah ; that his half brother, the defendant Joodhistee was the 
person who borrowed the money on his own account, for which he 
is solely responsible. This case came on for trial in appeal on 27th 
August 1849, (vide Zillah Decisions for that month, page 73,) when 
it was remanded to the moon sift' for a review of judgment, his de- 
cision appearing to be opposed to evidence and to the opinion he 
had recorded of the ikrarnamah. The rnoonsiff affirms his original 
orders, and defendant Gyaram, dissatisfied, appeals. The plaintiff’s 
claim is based on the ikrarnamah, and the issue to be tried is 
whether that document was bond fide executed by Joodhistee and 
appellant’s father Nundrain or not ; the appellant denies his father 
had any thing whatever to do with it. It is, therefore, necessary 
to examine by what evidence the ikrarnamah is supported. 

In the first place the ikrarnamah is engrossed on a stampt paper 
purchased by a third party at Midnapore, totally unconnected with 
the parties concerned in the present suit, two months and a half 
prior to tlie date of execution of the ikrarnamah. If the ikrarna- 
mah had been signed and attested as represented by the defendant 
and witnesses on 23rd Chyte 1252 Umlee, it is reasonable to suppose 
that the stampt paper would have been procured from the nearest 
stamp vendor by one or other of the parties interested and at the 
time it was required. Again, the deed is certified by three wit- 
nesses who depose to circumstances, which, it is beyond probability, 
they could have remembered, unless they had been tutored : their 
evidence is not trustworthy or entitled to credit. Joodhistee may 
have borrowed the money as stated, and Nundram may have been 
his surety ; but that Nundram was a party to the execution of the 
ikrarnamah by which the present claim must stand or fall is not 
proven. I, therefore, reverse the verdict of the lower court, and 
decree the appeal, with costs. 
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The 12th March 1851. 

No. 186. 

Appeal from a decuion of the Moomiff of Niccasee^ W arris Allee, 
dated \Zth June 1850 . 

Sookdeb Adhuk, (Defendant,) Appellant, 
versus 

Rissomoliun Bliattachargc, (PlaintlflT,) Respondent. 

Brimo Moliun and Brijo Mohun, first opponents. 

Poolin Clmnder Gosscin, second opponent. 

The plaintiff sues for a balance of rent for 1255 and 1256, Com- 
pany’s rupees 1 2-2. 

He avers that he holds on a farming lease from one Poolin 
Clmnder Gossein, 22 b., 1 c., 3 pudkas of lakhiraj land in 
rnouza Jyenugger, pergunnah Dhorodhoon, from 1252 to 1255 ; 
that tliis land originally belonged to him as proprietor, but that 
he sold his interests therein to Poolin Chunder, who let him the farm 
of it in the manner aforesaid ; that the defendant cultivates I 
beegah, 7 cottahs of the said land for which he gave a kuboolcnt in 
1253, and agreeably with which he paid rent in 1253 and 1254, 
but is a defaulter for 1255 and 1256. 

The defendant denies the claim altogether, and pleads that the 
lakhiraj burinootur alluded to by plaintiff, is a joint undivided pro- 
perty in possession of the first opponents and plaintiff* ; that he paid 
liis rent till 1252 to the respective proprietors, and in that year 
resigned his lease from which date Radoo Jana has been in posses- 
sion of it. The first opponents aflSrm the defendant’s pleas, and the 
second opponent confirms the plaintiff’s averment. Tlie moonsilf 
records his opinion that it is proved by the testimony of witnesses 
that the defendant gave the plaintiff a kubooleut, and paid his rent 
in kind to him in 1254. He adds further, that plaintiff ’s possession 
is established by the zemindar’s kyfeut, the decision of a deputy 
collector and the admission of the 3rd party Poolin Chunder Gos- 
sein, and gives a verdict for the plaintiff*. 

The plaintiff’s claim is grounded on the kubooleut, and the issue 
to be tried is its validity. In this document it is not specified on 
wdiat date defendant’s lease is to commence, nor wdien to terminate. 
Plaintiff urges that the date of the farming lease is specified, and 
that it may, therefore, be inferred, that defendant’s lease was to be 
guided by the same date : according to the kubooleut the farming 
lease was to terminate in 1255 ; if defendant’s lease also ceased, then 
how can plaintiff sue for a balance of rent for 1256, when his lease 
as fanner had expired ? The plaintiff attempts to explain this by 
stating that the farming lease was for the Bengallee year ; but it is 
very improbable that plaintiff in engaging for lands in pergunnah 
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Dhorocllioon, where the Uiiilee year prevails should have adopted 
the Bengalee year : except the kubooleut there is no evidence of 
defendant’s liability, and as that document is not trustworthy, and the 
attesting witnesses have evidently been tutored, I reject the plaintiff’s 
claim, and decree tlie appeal, with costs. 

The 24th March 1851. 

No. 265. 

Appeal from a decision of the Principal Sudder Ameen , A. Davidson, 
Esq.y dated September 18.50. 

Ranee Monjarali Dey, (Defendant,) Appellant, 
versus 

Mr. R. Watson, (Plaintiff,) Respondent. 

The plaintiff sues for possession of mehal Bulrampore: suit 
valued at Company's rupees 2999-15. 

He avers that the defendants Ram Mohun Dey and Kartick 
Ram Dey took a farming lease for twelve years of the mehal 
aforesaid from the defendant Ranee Monjarali Dey, which lease 
the Deys transferred to the plaintiff. 

The defendant Ranee denies having leased the mehal to the Deys, 
and pleads that the documents produced by plaintiff' arc fictitious ; 
that Kartick Ram Dey was her karpurdauz, had access to her 
seals and papers, which he fraudulently applied to his own pur- 
poses. 

The defendants Ram Mohun and Kartick Ram affirm defend- 
ant’s title. The collector, as a third party, objects to the transfer, 
as the lands are the property of Government, and that the 
ranee by the terms of her lease could not sublet the mehal. 

The principal sudder ameen overrules the collector’s objection, 
as there is nothing on record to show that the ranee has not a 
perfect right to dispose of her lease during its continuance in any 
way she may think proper. In reference to the farming pottah 
granted by the ranee to the defendant. Ram Mohun Dey, the prin- 
cipal sudder ameen remarks : — " We think the ijarah pottah satisfac- 
torily proven, notwithstanding the conflicting evidence of two of the 
witnesses. The writer of the pottah, Tara Chand Bose, has given 
his evidence most reluctantly, and this is accounted for. He was 
then and still is the ranee’s mooktear. He admits, in liis cross- 
examination, that he received a mooktearnamah in the ranee’s 
name to get the said lease and receipt duly registered, and that he 
acknowledged before the register that the within written con- 
sideration had been received had the aforesaid lease been a 
forgery. It is impossible to believe that a particeps criminis 
would be still retained by the ranee, or that she would not have 
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taken measures to punish the machinations of her enemies ; she has 
failed also to prove tliat Ram Mohun’s son purloined her seals and 
papers. Considcrini]jj tliercforc, j)laintifl'’s claim fully established, we 
award them possession of mehal Bulrani])orc, with costs payable by 
the ranee,” 

The ranee, in appeal, raises several objections on technical points, 
which have already been overruled, and very properly, in my 
opinion, by the lower court ; she then impugns the arguments of the 
court below as being opposed to evidence, and the circumstances 
elicited from the records of the case. The ranee pleads that slie 
never executed a lease in favor of Rain Mohun Dey, nor received a 
consideration from him for the same. In the testimony of the wit- 
nesses who swear to the payment of a certain consideration to the 
ranee by Ram Mohun, there arc some discrepancies, and, if taken 
by itself, it miglit not be entitled to credit ; but it is corroborated by 
documentary evidence and probabilities, wliicli are strongly in 
. favor of the truth of plain tiff’s averments, 
that the furininj.* lease was 1 hc Witness* lara Chand Bose must, m 
executed and registered with collusion with Ram Mohun Dey, liavo COll- 
the rane(‘\s concurrence, il' niyed at the fraud j)orpctrated by the 
t ns c ere ] c. latter Oil his mistress, and aided and abetted 

him in causing a forged deed to be registered ; but it is quite beyond 
the bounds of belief tliat, if Tara Chand bad ])layed so treacherous a 
part towards his omjiloyor, slie would linve retained him in her 
confidence, and entrusted liiin with the responsibility of conducting 
the present suit, and that such responsibility has been reposed on 
him may be inferred from the fact of his having purchased in his own 
name all the stampt paper used in carrying the suit through the 
lower court, and in preferring this apjieal. Again, the lease was 
granted to Ram Mohun Dey on the 29th July 1846; but the 
ranee offered no objections to it till January 1847, nearly six 
months subsequently. If Ram Mohun Dey’s son had run off with 
tlie ranee’s seals and papers, why did slie not take measures to 
recover them, and to repudiate any documents that might bear 
her seal after the theft occurred, lier silence contradicts Iier present 
allegations. The lease, in my judgment, was granted to Ram 
Mohun Dey in perfect good faitli, and I, therefore, see no reason to 
disturb the decision of the principal sudder amcen, which is hereby 
affirmed, without serving a notice on the respondent. 



32 


ZILLAH MIDNAPORK 


The 24tii March 1851. 

No. 239. 

Appeal from a decision of the Principal Sudder Ameen^ Davidson, 
Esq.y dated Vlth September 1850. 

Gungagovind Buksliee, 
vci'sus 

Radlia Mohun Bukshee. 

This is an action for a bond debt, laid at Company’s rupees 
1148-12. 

The defendant denies the claim, and pleads that he and plaintiff 
have long been at feud, and that the present suit is brought to 
gratify revenge. 

The principal sudder ameen rejects the evidence of the witnesses 
attesting the bond as totally unworthy of credit. He further deems 
it improbable that plaintiff should have granted a loan to defendant 
at a time, as is proved by the documents filed in the suit, when 
plaintiff had prosecuted the defendant in the foujdaree court for a 
breach of the peace and usurping possession of some land, and gives 
a verdict for defendant. 

In appeal, the plaintiff takes exception to the reasoning of the 
lower court; but, on a review of its proceedings, I see no reason to 
differ in the conclusion at which it has arrived. The witnesses have 
no doubt been tutored, or they could not relate circumstances that 
occurred three years ago with the freshness and minuteness of 
yesterday. The probabilities are likewise opposed to the truth of 
the claim. The stampt paper is endorsed to one Premchand Potdar, 
of pergunnah Chetooah, and is of a size usually used for plaints and 
not for bonds; why i’remchand, a resident of a different pergunnah, 
unconnected with the parties in the suit, should furnish the stamp 
for plaintiff’s bond is not explained; but the infbrence is justified 
that plaintiff procured such paper as was available to suit his pur- 
pose in reference to date and value. The existence of a feud 
between the parties is clearly established by the prosecution in the 
criminal court a few days previous to the date which tlie bond 
bears, which renders it very unlikely that plaintiff would lend to, or 
defendant borrow money from each other under such circumstances. 
The decision of the principal sudder ameen is affirmed, without 
serving a notice on the respondent. 



KILL AH Ml DN A PORK. 




The 25th March 1851. 

No. 226. 

Appeal from a decision of the Sadder Ameen, Baboo Taruck Chunder 
GhosCy dated Wth August 1850. 

Damooda Chowdhry, (Plaintiff,) Appellant, 
oersus 

Gooroopersliad Dey, (Defendant,) Respondent. 

This is an action for damages for losses sustained by an illegal 
attachment, laid at Company’s rupees 784, 

The plaintiff’s half brother was sued and cast in a suit for a bond 
debt. 

In serving out tlie decree sundry goods and chattels, belonging to 
plaintiff’ in rriouza Bonoinaleepore, were attached in Phalgoon 1252 
Urnlee. He opposed the sale, proved possession, and the attacli- 
mejit was removed by orders of the inoonsiff’in Assar 1253 Umlee, 
which became absolute in default of appeal. Plaintiff adds that ho 
has sustained losses by the attachment to the extent of Company’s 
rupees 564, which he now seeks to recover, with interest. 

The defendant denies his liability, pleading Construction No. 958, 
as a bar thereto, he further pleads that plaintiff’ sustained no injury 
by the attachment. 

The sudder ameen considers the construction quoted as inap- 
plicable and proceeds to inquire what damages, if any, the plain- 
tiff has sustained by the attachment, which is clearly proved to 
have been made and removed, as illegal, fie rejects plaintilF’s 
claim to compensation for produce of certain cows, the labor of 
bullocks, the produce of land that might have been cultivated liad 
the bullocks been available, servants’ wages, &c., as it is not proven 
that plaintiff’ sustained any injury by the attachment of the cattle ; 
but on the contrary that it is established that the said cattle, though 
nominally attached, were in plaintiff ’s keeping, and that he had the 
entire management of them without any prohibition further than that 
he was not* to sell, or otherwise make away with them till further 
orders of the court. With regard to the grain and certain monies 
amounting to rupees 46-4 attached, he considers the plaintiff' enti- 
tled to interest on the estimated selling price of the former at the time 
of attachment, and on the 46-4 cash, and gives a verdict accordingly. 

In appeal, the plaintiff demurs and argues that he is entitled to 
the whole of the damages as laid in the plaint. 

On reviewing the proceedings of the lower court, I coincide, 
save and except in that part, which has reference to the grain 
attached. Plaintiff argues, and very justly, that had the rice 
been at his command he could have disposed of it at a profit, 
on loans to be repaid when the new crop was cut. The sudder 
ameen has not taken this point into consideration at all, nor indem- 
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nified the plaintiff for his loss again, he lias estimated the sel- 
ling price of the grain at the time it was attached^ instead of at 
the time it was released as was equitable. I, therefore, admit the 
appeal, and remand the case to the sudder ameen, who will restore 
it to his file, and then proceed to enquire what profit plaintiff 
could have made of his grain from Phalgoon 1252 Umlee to Assar 
1253, had it been in his possession, and, if any, to add it to the 
quantity of grain in store, then to calculate the interest on the 
whole at the estimated selling price, not at the time of attach- 
ment ; but at the time the attachment was removed in Assar 
1253, when the dhan was available to plaintiff to dispose off. The 
institution fee to the refunded. 

The 25th March 1851. 

No. 257. 

Appeal from a decision of the Sudder Ameen, Taruck Chunder Ghose, 
dated 2(\th September 1 850. 

Komol Chunder Roy, (Defendant,) Appellant, 
vei*su8 

Aijeez Dilha, (Plaintiff,) Respondent. 

The plaintiff sues for house rent, &c., from 1250 to 1256 Umlee, 
Company’s rupees 926. 

He states that he purchased a house, messuages, &c., sold in 
execution of a decree; that he let the said house, &c., in 1250 
Umlee, to the defendant at a monthly rental of rupees 10, who 
gave him an agreement duly signed and attested and registered ; 
that by levying an attachment he succeeded in recovering rupees 
90 of rent ; but failing to obtain any more, he has instituted the 
present suit. 

The defendant denies the claim and pleads that he took a lease of 
plaintiff’s house for three years from 1250 Umlee; that he has 
liquidated all the rent for which he was liable by money payments 
and sundry outlays in repairs ; that he holds acquittances for the 
monies paid to plaintiff, and that he gave up the house at the end 
of 1253 Umlee, and has not since resided in it. 

The sudder ameen records that the issues to be tried on the aver- 
ments arc, whether the counterpart of the defendant’s lease filed 
by the plaintiff is good and valid? Second, whether the defendant 
now occupies the house, and is liable for rent to the period sued for ? 
The issues in bar are, whether the defendant resigned his lease ? 
Whether during his occupancy he laid out any monies in repairing 
the house, and has made good all his liabilities to plaintiff? The 
proof of payment of rent up to 1253 Umlee rests on six dakhilas, 
which the sudder ameen deems not trustworthy, as from the color 
of the ink, the manner in which the paper has been smeared over 
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witli dirt to give it the appearance of age, they are evidently fabri- 
cations, they are also verified by witnesses, who swear tliey earn 
the money to plaintift' who furnished the dakhilas. _ _ 

The sudder ameen rejects their testimony as suspicious, tutored 
and improbable ; he overrules defendant s plea o expeni i ure 
on account of repairs as not warranted by the terms of the agree- 
ment, and if made, of which there is no evidence whate^r, the 
proof that he (defendant) acted under authority is wanting. He also 
rejects defendant’s plea of having given up the lease in 12o3, and 

having gone to reside elsewhere ; every opportunity was allovve 

him to prove that he has resided in another house since 12o3, but 
he has neglected to avail himself of it. The sudder ameen further 
attaches no credit to defendant’s allegation of having 
plaintiff an istafa, or deed of relinquishment. If, as the detendaiU 
alleges, he gave up the house when the lease expire m , 
where was the necessity of an istafa. llie plain * ’ , 

hand, establishes his claim by the deed of agreement duly certifaed 
by the attesting witnesses, and by defendant’s possession cleady 
proved to have been continued to the close of 125 m ee, 

he gives a verdict for plaintiff accordingly. 

On a review of the proceedings, I see no reason to difler in 
opinion with the sudder ameen. The appellant lays stress on le 
istafa, which he states he gave the respondent in 1253 Umlee , but 
by his own showing the account he has rendered of payments made 
to plaintiff the total sum liquidated is short by 42 rupees of the 
amount to which plaintift was entitled, supposing even c e en 
ant’s possession terminated at the close of 1253 Umlee. Moreover 
defendant’s denial of amj liability to plaintiff is a contradiction of 
the accounts above alluded to-no reliance, therefore, can be placed 
on his statements. It is improbable likewise that plaintitf should 
have received an istafa when the rent to the end of 1253 had not 
been paid. The decision of the lower court is affirmed, without 
serving a notice on respondent 


The 3Ist March 1851. 


No. 262. 

Amtal from a decuion of the Sudder Ameen, Taruck Chunder Ghoee, 
^ dated 22nd November 1850 . 

Raja Man Gobind Dhull, (Defendant,) Appellant, 
versus 


Ameer Khan, (Plaintiff,) Respondent 

This action is for the recovery of wages for services rendered 
from 23rd Aughun 1253 to 27th Phalgoon 1257 Umlee, at the rale 
of Company’s rupees 15 per mensem. 



ZILtAH MIDNAPORE. 


36 


The plaintiff states defendant gave him a written agreement 
that he would pay ln‘m 15 rupees a month, and give him his 
food as long as lie (plaintiff) remained in defendant’s service as 
a horse-breaker. The defendant failing to fulfil his contract, 
plaintiff applied to the criminal court under the provisions of 
Regulation VIL of 1819; but more than twelve months having 
elapsed since the cause of action arose, the case was dismissed, 
and plaintiff, having no other remedy, now sues to recover 
by a regular suit. The defendant allows judgment to go by de- 
fault. The sudder ameen gives a verdict for the plaintiff. 

In appeal, the defendant demurs that his plea for not filing a reply 
was overruled on insufficient grounds and quotes precedents in favor 
of his argument, but these are inapplicable. Under Construction No. 
375, the sudder ameen was justified in rejecting the reasons assign- 
ed for default which are frivolous and vexatious. The sudder 
ameen has, however, overlooked an important point ; he has never 
alluded to the deed of agreement either in his proceeding held 
under Section 10, Regulation XXVI. of 1814, or in his final decree. 
This deed is the principal ground of action, and the chief issues to 
be tried as to its truth or otherwise. I, therefore, admit the appeal, 
and remand the case that the sudder ameen may rectify this error, 
confining his inquiry to this one point. The institution fee to be 
refunded. 


The 31st March 1851. 

No. 261. 

Appeal from a decision of the Sudder Ameen, Taruck Chiinder Ghose, 
dated 22nd November 18 . 50 . 

Raja Man Guvind Dhul, (Defendant,) Appellant, 
versus 

Sheri ar Khan, (Plaintiff,) Respondent. 

This is an action to recover Company’s rupees 534-4-16, on a 
promissory note. 

The plaintiff states he is a cloth and horse merchant; that on the 
15th Asar 1254 Unilee he sold the defendant a mare, some shawls, 
kinkhaf, &c., valued at rupees 411. The defendant, not having a 
command of money at the time, gave plaintiff a promissory note 
which was to be redeemed in Kartick 1255, in failure thereof inter- 
est was to be charged. Defendant not having fulfilled his engage- 
ment, the plaintiff now sues. 

The defendant allows judgment to go by default. After the 
plaintiff’s exhibits had been filed and the exparte roobukarry had been 
recorded, the defendant appeared and pleaded that the delay in 
filing his vakalutnamah was owing to the illness of one of the 
witnesses, who fell sick in his way to court to certify the power of 
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attorney authorizing the mooktear to file the vakaliitnamab above 
alluded to. 

The lower court allowed defendant to produce his evidence as to 
the truth of the plea, but rejected it as vexatious and improbable in 
his final award. The sudder amcen is of opinion that the promissory 
note is substantiated by the evidence of attesting witnesses, as also 
that defendant received a valuable consideration in lieu of it, and 
gives a verdict for the plaintiff. 

In appeal, the defendant demurs that the lower court was not 
warranted in deciding the case exparte without disposing of his 
demurrer in a separate proceeding, and quotes several precedents 
to show that there were no grounds for refusing defendant’s permis- 
sion to reply to the plaint. It appears that plaintiff’s exhibits were 
given in, and the exparte roobukarry recorded on 10th July. Defend- 
ant’s vakalutnamah was not filed till the 13th of the same 
month, and on the 3rd August he presented a petition, assigning 
reasons for the delay, which, the court not considering satisfactory, 
after taking evidence, were rejected. Such a proceeding was quite 
consistent with the spirit and letter of Construction No. 375, and 
I see no grounds for interfering with it. Appellant’s default 
below having been wilful, the issues in bar of plaintiff’s claim 
cannot be entered on. The decision of the sudder ameen is accord- 
ingly affirmed, without serving a notice on the respondent. 
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Present: D. L MONEY, Esq., Judoe. 

The 28th March 1851. 

No. 1 1 of 1846. 

Begular Appeal from ihttiecision of the Principal Sudder Ameen^ 
Moulvce Spud Ahdool Wahid Khan liuhadoor. 

Ranee Kistoinunee Diboa, (Defendant,) Appellant, 
verms 

Ranee Joyinunee Dibea, after ber deatli, Doorga Cbundcr Roy, 
(Plaintiff,) Respondent. 

Suit for the recovery of the possession of a Googur ghaut, with 
mesne profits, laid at Company’s rupees 1025-13-7. 

The substance of the plaint is as follows. One of the gliaiits 
belonging to the plaintiff called Domecole ghaut, together with 
houses, lands and gardens in her possession, being rent-free tenures, 
was resumed under Regulation II. of 1819, and a settlement of 
beegahs 203, 12 cottahs, concluded with her by Government. The 
plaintiff in virtue of a deed of lease obtained by her from Govern- 
ment held possession. 

The defendant in the month of Srabun 1248 B. S., preferred a 
petition to the magistrate claiming the site of the ghaut, and request- 
ing the removal of the plaintiff ’s ghaut, and the substitution of her 
owm in its place. The magistrate gave a decision against the plain- 
tiff and ordered the removal of the Domecole ghaut to the distance 
of twenty russees from its former position, and his order was upheld 
by the sessions judge in appeal. Previous to this when Mr. 
Laruletta opened a new ghaut, where the plaintiff’s ghaut was 
situated, she complained to the magistrate and the magistrate inter- 
terfered and prevented the encroachment. The order directing the 
removal of the Domecole ghaut was the cause of the Institutionjpf 
this suit. 

The defendant, in her answer, denied the plaintiff’s statement, and 
pleaded that the disputed ghaut was the chuck Bhowanee ghaut 
belonging to her as proved before the magistrate, and confirmed by 
the sessions judge in appeal ; that as the lands were settled with the 
plaintiff’ in perpetuity, her (plaintiff’s) valuation was not correct It 
ought to have been three times and not four times the amount of the 
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annual jiimma, or ten tiines the amount of the annual profits of the 
ghaut, and the case was liable to nonsuit. 

The plaintiff, in replication, stated that the ghaut in question was 
the Domecole ghaut, and that the deputy collector’s measurement 
chittahs would show that it was included in the resumed lands, 
which had been settled with her. 

Doorga Chunder Surma, claimant, petitioned the court to be , 
admitted as plaintiff (respondent) in Ranee Joymunee’s stead. 

The principal sudder amcen, considered the claim of the plaintiff* 
satisfactorily proved by both documentary and oral evidence, and 
with reference to the report and map drawn up by the serishtadar 
of his court deputed to the spot for the purpose, and the measure- 
ment chittahs of the deputy collector, g^e a decree in favor of the 
plaintiff in part of her claim, viz., for * ssession of the ghaut in 
question, and not for mesne profits, the claim to which was not 
proved. 

The defendant appealed from this decision, adding to her former 
pleas that the report and map prepared by the serishtadar of the 
principal sudder ameen’s court, will show that the extremity of 
Rajagunge is north of her (defendant’s) ghaut, and that north again 
of this the plaintiffs ghaut lies; that although the settlement of the 
resumed lakhiraj lands was made by the deputy collector with the 
plaintiff, yet it is no reason why lands situated within the limits of 
other zemindaries should be considered as included in them ; that 
the defendant in proof of her pleas had filed a kyfeut of the collec- 
tor’s office of 1814 ; that the map drawn up by the serishtadar will 
show that between Gundhurb Singh’s chownie on the east bank, 
and Rajgunge on the west bank of the Bhagurutty the defendant’s 
ghaut lies ; that the principal sudder ameen has, contrary to the 
taidad filed by the plaintiff, declared the plaintiff ’s ghaut in ques- 
tion to be in Rajagunge ; that the proceedings of the collector of 
the 20th May 1819, will show thsit the plaintifi'’s ghauts are 
separate from the ghaut of the defendant; that the principal sudder 
ameen did not take the plaintiff’s incorrect valuation into considera- 
tion, which under schedule B, Art 8 of Regulation X, of 1829, 
ought to have been estimated at the selling price of the ghaut 

Doorga Chunder Surma, on the demise of the plaintiff* (respon- 
dent) cliiefly stated, in his answer to the plajnt of appeal, that the 
disputed ghaut is in DOmecole, and that it is so called because the 
domes (a low class) throw dead bodies there. 

Judgment. 

This suit has arisen from a long pending dispute between two 
parties regarding tlie right of possession to a ghaut, which one party 
claims as the Domecole ghaut, and the other as the Buvanee ghaut, 
the one as attached to Domecole, the other to Kashegunge on 
the eastern, and Rajagunge on the western side of the river. 
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The plea preferred by the appellant against the valuation of the 
plaintiff as a ground for nonsuit, is not, in my opinion, tenable with 
reference to the Circular Order of the 20tli August 1841, and the 
suit of Bechoo Opadhia and others versus Shah Mohuraudee and 
others, in Select Report, page 286 of 1846. It is necessary, there- 
fore, to decide the case upon its merits. 

From the papers and evidence put in by the parties, it appears, 
that each has had a ghaut in his own jurisdiction ; but in conse- 
quence of their respective estates adjoining, and the ghauts being 
too near each other, there has been a clashing of interests and a 
transgression of the boundary line. Tliis led the magistrate, in 
1841, in order to keep the peace to order the plaintiff’s ghaut 
(Domecole) to be removed 20 russees from the defendant’s ghaut 
(Buvanee). The order of the magistrate was again issued in 1843, 
and on appeal confirmed by the sessions judge in 1844. The pre- 
sent suit was, in consequence, instituted by the plaintiff in the prin- 
cipal sudder ameen’s court. 

In 1843, 203 beegahs, 12 cottalis resumed lands of chuckla Bur- 
nuggur, to which the Domecole ghaut was attached, were settled 
in perpetuity with the Government, and in the measurement chit- 
tahs the boundaries of the ghaut are specified. 

The principal sudder ameen has given a decree in favor of the 
plaintiff for possession of the ghaut agreeably to the boundaries in- 
dicated in the measurement chittahs; but at the same time he 
grounds his decree as much upon the report and map drawn up 
by the serishtadar of his court as upon the measurement and set- 
tlement papers ; now the map and report do not agree with these 
papers. The map and the report seem to place the disputed ghaut 
within the boundary and jurisdiction of Rajagungc, whereas the 
measurement and settlement papers indicated its situation within 
Domecole and north of the boundary line of Rajagungc ; should 
a decree partly based upon such documents be upheld, its exact 
locality in giving possession would not be defined, and hereafter 
disputes would continue as before. The principal sudder ameen 
should either have reconciled the discrepancies between the map 
and report and the measurement and settlement papers, or have 
thrown out the former as incorrect, and based his decree upon the 
latter. I consider his proceedings defective. The disputed ghaut 
is not far distant from his court, and a careful enquiry by himself 
on the spot, with a map more correctly drawn up, might settle the 
matter in dispute for ever, giving satisfaction to both parties. I 
therefore admit the appeal, and remand the case to him for re-trial, 
with reference to these remarks. The stamp vfdue on the petition 
of appeal to be returned to the appellant. 
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The 31st March 1851. 

No. 11 of 1847. 

Regular Appeal from the decision of the Principal Sadder Ameen, Sgud 
Ahdool Wahid Khan Buhadoor, 

Warris Alee, (Defendant,) Appellant, 
versus 

Syud Zohur Alee, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 1078-8-3, being treble the 
amount of rupees 359-13-9, or the excess of Company’s rupees 
36-4-3, exacted from the plaintiff as rent due for 1250 B. S. 
Instituted 9th April 1845, and decided 30th July 1847. 

The plaint sets forth that the plaintiff from the time of his an- 
cestors held mokurruree and other jummas both in his own and in 
his son’s names to the amount of Company’s rupees 36-4-3, in 
mouzas Bashoopara, Shohabazpore, and Bugolahooree, situated 
within the 10 annas share of the zemindaree of Rajah Kishennath, 
(deceased) in turuf Bahadorepore ; that the plaintiff paid the amount 
of his jummas to the zemindar and others, and held receipts in proof 
thereof; that in 1250 B. S. these mehals were farmed out by the 
zemindar to Hemayet Duffadar, defendant, in the name of Warris 
Alee, defendant; that the former took possession and refusing 
36-11-3, amount of rent offered by the plaintiff, claimed through 
the Ferosh amecn rupees 342 under Regulation V. of 1812 ; that 
the ameen attached his property when the plaintiff petitioned the 
collector, who ordered the ameen to proceed agreeably to Regula- 
tion V. of 1812 ; that the plaintiflF gave security and applied for the 
usual certificate ; but the ameen instead of granting it, proceeded to 
sell his property, reporting to the collector that he had not paid the 
amount claimed within the prescribed period, and tlie collector 
struck off the case on the 14th January 1845; that the plaintiff to 
save his property from sale deposited the amount claimed, and 
brought this action against the defendant and others under Sec- 
tion 52, Regulation VIII. of 1793. 

The defendant Warris Alee pleaded that he was himself the 
real and not the benamee izardar ; that he realised the amount of 
rent actually due from the plaintiff, and no more, under Regula- 
tion V. of 1812 ; that the plaintiff having taken an under farm of the 
said mehals took possession of lands in excess of his pottah or lease 
for which he paid rupees 342 before, as will be verified by the 
jumma-wasil-bakee papers upon which the defendant based his 
claim, and that Hemayet Duffadar is putneedar. 

The defendant, by a supplementary, answer amended his error in 
having stated that rupees 342 were due from the plaintiff, with 
interest, instead of rupees 326-6-14. 
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The defendant Hemayet Duffadar chiefly pleaded that Warris 
Alee was at variance with him. 

The plaintiff, in replication, added that long before his dur-ijarah 
of the mehal, he obtained pottahs from Mahomed Alee and others, 
former dur-izarahdars, for 129 beegahs of land, at an annual jumma 
of rupees 16-1-2, which can be proved by a decree of the appellate 
court ; that the defendant can show no kubooleut, or engagement, 
while the plaintiff holds farkuttees, or deeds of release, from the 
manager of the estate on the part of the Court of Wards to prove 
his statements. 

The principal sudder ameen gave a decree in part in favor of the 
plaintiff, considering his statement regarding the jurnina payable 
by him, viz., 36-4-3 per annum, proved by both oral and documen- 
tary evidence, and because, in his opinion, the claim of the defendant 
Warris Alee to 326-6-14, as the annual juinma payable by the 
plaintiff’, was not established. There is no credit given for that 
amount, and nothing to show that it was even realized, in the 
jumma-wasil-bakee papers filed by the defendants from the zemin- 
dar’s serishta, and as the witnesses brought by the defendant to 
prove the fact are dependent on him, their evidence cannot be trust- 
ed ; besides which, he continues that in the suit. No. 53 of 1845, 
instituted in his court for the enhancement of the rents of the 
plaintiff’s same jote jumma, had the defendant’s statement been true, 
Hemayet Duffadar, defendant, would never have called himself 
putneedar, and Warris Alee izardar of the mehal in which the 
plaintiff’s jote lands are situated. But as by Section 16, Regula- 
tion VII. of 1799, zemindars and farmers are exempted from the 
liability contemplated in Section 52 of the Regulation quoted by 
the plaintiff by proceeding under the Regulations VII. of 1799 and 
V. of 1812; the plaintiff is not entitled to a decree of tlirice the 
amount of the exaction, but to a refund of the amount in excess 
with interest from Warris Alee, defendant, viz., rupees 480-9-2, 
and with costs, &c., as may be ascertained hereafter. 

The defendant, in his appeal, from this decision urges chiefly 
that the copies of the farkuttees, or deeds of release, produced by 
the plaintiff are fictitious, and even, if true, not sufficient to prove 
payment of the jummas he holds for more than three years, and tliat 
as the plaintiff has not included the zemindar as defendant in his 
plaint, the suit cannot be heard, and that it was illegal in the prin- 
cipal sudder ameen to decree the claim of the plaintiff even in part 
against him alone, since his claim was based upon the jumma- 
wasil-bakee papers in the time of former zemindars, and the defend- 
ants had, in attempting to realise the amount of arrears, pro- 
ceeded in conformity to the provisions of Regulation V. of 1812. 

The plaintiff (respondent) appears of his own accord through his 
pleader in this court, and prays the court to give him the benefit 
of the appeal, conformably to Construction No. 868, and that as the 
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principal sudder ameen has exonerated the defendant Warris Alee 
from the liability of his decree, the court would pass a decree 
against Hemayet defendant, who is the real benamee izardar ; the 
plaintiff' also states that his costs of Bhugulpore were omitted by 
the principal sudder ameen in his decree. 

The plaintiff (respondent) subsequently, in a petition, states that 
Warris Alee is a fictitious person, and Hemayet defendant, the 
true izardar, and prays that his former statement, which was a 
mistake of the writer, might be amended. 

The principal sudder ameen states that Section 16, Regula- 
tion VI. of 1799 exempts zemindars and farmers from the liability 
contemplated in Section 52, Regulation VIII. of 1793, if they 
proceed under Regulations VII. of 1799 and V. of 1812. This is 
an error as far as Regulation V. of 1812 is concerned. Section 16 
of Regulation VII. of 1799 could not provide an exemption for a 
process under a subsequent Regulation V. of 1812, although any 
one proceeding under that Regulation could, from the authority of 
Regulation VII. of 1799, extended to it, be entitled to such 
exemption. It is an error in the expression, though the meaning 
is intelligible. The defendant has only put in as exhibits the 
zemindar’s jumma-w'asil-bakee papers for 1849, in which credit 
has not been given for sums realised from the plaintiffs, I concur 
with the principal sudder ameen in not placing reliance upon 
them. The plaintiff* has put in a pottah and farkuttees, or deeds 
of release, and receipts, which are confirmed by his witnesses. The 
grounds given by the principal sudder ameen for his decree are 
sufficient, and I see no reason to interfere with it. The appeal is, 
therefore, dismissed, with costs, and the principal sudder ameen’s 
decision confirmed. 


The 3Ist March 1851. 

No. 2 of 1848. 

Regular Appeal from the decision of (he Principal Sudder Ameen, Syud 
Abdool Wahid Khan Buhadoor, 

Bawool Chunder and Poolin Chunder Sircars, (Defendants,) 

Appellants, 

versus 

Raja Kishen Chunder, (Plaintiff*,) Respondent. 

Suit for the recovery of arrears of rent, Company’s ru- 
pees 1149-9-6, under a kabooleut, executed on the 15th Jyte 
1242 B. S. Instituted on the 15th December 1846, and decided 
29th January 1848. 

The plaint sets forth that while the plaintiff was zemindar of 
pergunnah Gowas, the defendant Bawool Chunder Sircar leased 
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736 beegahs of jote lands^ situated in mouza Shahibnugger, 
within hoodah Deveepore, included in the said pergunnah, with 
certain conditions at an annual juinma of Sicca rupees 115, which 
he engaged to pay to the plaintiff; that Poolin Chunder defendant 
stood security for him ; that the defendant after taking possession of 
the lands paid 1 rupee only, and failed to pay 574 rupees principal, 
and rupees 503, 11 annas interest, or in the aggregate 1149-9-6, 
arrears calculated from 1243 to 1247 B. S., and that the plaintiff, 
therefore, sued the defendant for the recovery of the amount, with 
interest, accruable to the date of realization. 

The defendant Bawool Chunder Sircar, in his answer, admitted 
the lease, but pleaded the plaintiff did not, according to agreement, 
give him possession of all the lands agreeably to the boundaries 
specified in the lease; that he was dispossessed of 175 beegahs by 
one Khoodeeram Mundul, who afterwards under Act IV. of 1840 
was put into possession of the same by the magistrate ; that, failing to 
obtain possession of the lands, the defendant on the 12ih Chyte 
1242 B. S., by deed of relinquishment, resigned them to the plaintiff, 
who accepted the resignation ; that the amount of rent received by 
the plaintiff from the defendant for the year 1242 B. S., was not 
returned to the defendant ; that he was about to sue the plaintiff 
for the same ; but the plaintiff, in order to evade payment, brought 
this false action against him, and that althougli Gosayn Gungaram 
Doss, the present zemindar of the pergunnah, obtained a decree 
against the defendants for arrears of rent, they have preferred a 
special appeal from it, which is still pending. 

The defendant Poolin Chunder Sircar pleaded on tlie same 
grounds. 

The plaintiff added, in replication, that if Gosayn Gungaram 
Doss, a subsequent proprietor of the pergunnali, was entitled to 
recover rents due on the same jote jumma from tlie defendants ; 
the plaintiff being the former proprietor has every right and title to 
the rents claimed, and the plea of tlie defendant disposed of by the 
courts both original and appeal in tlie decree passed against the 
defendant Bawool Sircar cannot now be considered in contraven- 
tion of Regulation III. of 1793. 

The principal sudder ameen gave a decree in the plaintiff’s favor 
for a part of his claim, on the ground chiefly that the decree obtained 
in the sudder ameen’s court by Gosayn Gungaram Doss, the present 
zemindar, against the defendant for arrears of rent on the said jote 
lands for the years 1248 and 1250 B. S., at the annual jumma of 
74-8-7-2, as proved by the report of the ameen deputed to the spot 
in that case, was sufficient to entitle the plaintiff* to recover 
Company’s rupees 749-5-3-2 from the defendants. 

The defendants appeal from this decision and urge, in their plaint 
of appeal, that the decree alluded to, of the principal sudder ameen, 
is not final, since a special appeal has been preferred to the Sudder 
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Court and is still pending ; that the ameen’s report, on which that 
decree is founded, was tne result of a partial investigation by the 
ameen ; that the principal sudder ameen did not allow another local 
enquiry to be made, although the defendants prayed for the same ; 
and that the lands of the jote jumma partly resumed by Govern- 
ment, partly taken possession of by others, and partly encroached 
upon by inundations were not in the possession of the defendants, 
and that under the terms of their engagement they were not, 
therefore, liable to the plaintiffs demand. 

There are no grounds urged in the appeal that would justify an 
interference with the principal sudder ameen’s decree. It is based 
upon a previous decree passed by the sudder ameen, which has 
never been reversed. There was no necessity for a fresh local 
enquiry, the one instituted under the directions of the principal 
sudder ameen was carefully conducted and sufficient for the 
purpose. The appeal is, therefore, dismissed, with costs, and the prin- 
cipal sudder ameen’s decision confirmed. 


The 3Ist March 1851. 

No. 14 of 1846. 

Regular Appeal from the decision of the Principal Sudder Ameen, Syud 
Ahdool Wahid Khan Buhadoor, 

Ranee Urnopoornah, (Plaintiff,) Appellant, 
versus 

Gungadoss Roy, for self and as guardian on the part of Rakhal 
Doss Roy, minor, (Defendant,) Respondent. 

Suit for the recovery of the amount of mesne profits of an estate 
Company’s rupees 3718-15-1. Instituted 27th August 1845, and 
decided 30th March 1846. 

From the plaint it appears that pergunnah Cower Pertap, former- 
ly Cower Ramchunder’s zemindaree, was purchased by the plaintiff 
from one Kurreera Chund Golicha, sole purchaser, and conveyed 
by her (plaintiff) to J. D. Herklots, under a putnee deed of sale on 
the 25th Aughun 1246 B. S., for 2700 rupees, purchase money, 
and an annual jumma of rupees 3600-10-10. The plaintiff received 
3600-10-10 from the putneedar for the year 1246 B. S., and 
gave written directions to the defendant and his father and his 
uncle Ram Kishore Roy, who were in her service, and had charge 
of the collections of the rents of mouza Chutten Kandee, to make 
over all the rents collected by them, together with their accounts, 
to the putneedar. The defendants realised and appropriated to 
their own use the sum of rupees 2347-5, which they promised to 

J ay, with at the same time an account of the collections, but failed. 
, D. Herklots sued for the recovery of the same ; but the suit was 
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dismissed by the principal sudder ameen, and permission granted 
by the court to the plaintiff to bring an action against the defend- 
ants. The plaintiff, therefore, brought this suit against the defend- 
ants, for recovery of the mesne profits of rnelials Chutten Kundee, 
&c., from the commencement of 1246 B. S. to 25th Phalgoon 
1246 B. S., with interest thereon, to the month of Srabun 1252 
B. S. 

The defendant Gunga Doss Roy, in his answer, denied the claim, 
and pleaded that he succeeded his father and brother as dowan in 
the service of Raja Oodmunt Singh ; that it was not the custom in 
the raja’s office to allow any of his amlah to realise rents unless 
they entered into a farming lease; that liad the mehals in question 
been farmed out to him or his brother, the plaintiff would have 
been able to produce a kubooleut or engagement to that effect, and 
that if an explanation were called for from Cower Ramchund and 
Raja Kishenchund, tlie court would be satisfied on these points. 

The principal sudder ameen, considering the evidence on the part 
of the plaintiff interested and contradictory, and the pleas of the 
defendants established by the explanation he called for from Raja 
Kishenchund, dismissed the suit, with costs, against the plaintiff. 

The plaintiff', in her appeal from this decision, urges chiefly that 
the defendant Gunga Doss, his deceased father and uncle, were in 
the raja’s service, and collected the rents of the mehals CJiutten 
Kundee, &c., of which they had the particular charge ; that tlie 
defendants paid the quarterly rents for 1245 B. S, to the plaintiff; 
that one of her witnesses, named Mohanundo, was the gomashta 
of Gunga Doss ; that if tlie principal sudder ameen had any doubts, 
he might have satisfied them by holding a local enquiry, which the 
plaintiff' asked for, but which was not granted; that the principal 
sudder ameen considers the plaintiff’s witnesses interested and 
tutored ; that there were respectable witnesses in the villages in 
question, and had an ameen or trustworthy amlah of the court been 
deputed to the spot, their depositions and the receipts signed by 
Mohanund for Gunga Doss defendant, would have established the 
plaintiff’s claim; that Raja Kishenchund was inimical to the 
plaintiff and furnished an explanation injurious to him, which it 
was illegal to consider as evidence. 

Since the principal sudder ameen has, in contravention of Section 
16, Regulation IV. of 1793, taken a report from Raja Kishen- 
chund of matters of fact relating to this suit, in consequence of 
such irregularity the appeal is admitted, and the case will be re- 
manded to him for re-trial. The stamp fee on the petition of appeal 
to be returned to the appellant. 
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Present: J. C. BROWN, Esq., Judge. 


The 12x11 March 1851. 

Case No. 158 of 1847. 

Regular Appeal from a deciaion passed hy Baboo Ram Lochun Ghose Rai 
B\ihadooi\ Principal Sudder Ameen of Zillah Nuddea, on the (Ah 
September 1847- 

Rajchunder Potodar and Bhickharee Potodar, and after the 
decease of the first Birchunder and Jadobchunder and others, 
his sons and heirs, (Defendants,) Appellants, 

vei'siis 

Cazee HufFeezooddeen, and after his decease, his son and heir 
Wasiftboddecn, (Plaintiff,) Respondent. 

The plaintiff prosecuted to rccov^ possession of certain land, 
which he had sold conditionally to tlie defendants. 

The defendants deny tlic conditional sale and produce their deed 
to prove that there was no condition. TJiis deed, which is admitted 
by the plaintiff to be the original, is worded as a bill of sale, and 
no condition is embodied in it; but to meet this the plaintiff' has 
filed an ikrarnamah written on a stampt paper, which was purchased 
in the same name and on the same date as that on which the deed 
of sale was written, and witnessed by some of the witnesses whose 
names are written at the foot of the deed of sale. They are all 
dead, but one individual, and he has sworn to botli documents. 

The ikrarnamah purports to have been executed on the same day 
as the deed of sale by the appellants, and in it is an engagement to 
restore the property if redeemed within five years, otherwise the 
sale was to be absolute. This ikrarnamah the appellants deny, and 
it cannot be proved, because there is only one witness alive to prove 
it. With regard to the bill of sale, the evidence of one witness is 
enough, because it is admitted by both parties that it is genuine. 

The principal sudder ameen considers the ikrarnamah as proved, 
because both parties agree that Srikaunt Gangooloe was a witness to 
the deed of sale, and he swears also to the execution of the ikrar- 
namah, and that the writing of the ikrarnamah and the bill of sale 
are evidently in the same handwriting. 
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In this I do not agree with him, for although the evidence of a 
solitary witness may be admitted wliere both parties acknowledge 
a document, it does not hold good that it is sufficient, where one of 
them deny a disputed deed. I do not consider the handwriting 
of the two deeds to be at all similar, but even if it was, that would 
not be proof. 

The plaintiffs (now respondents) twenty years after the date 
of the deed of sale, presented a petition to the civil court under 
the provisions of Section 7, Regulation XVII. of 1806, and the 
appellants gave in their reply that they had purchased the land, 
and did not take it conditionally. Then two years after the plain- 
tiff' sued the defendants for the restitution of the property. If his 
ikrarnamah was genuine, he ought to have applied to the court 
at the close of the five years. 

The respondents’ vakeels have pointed out a decision of the 
Court of Sadder Dewanny Adawlut, dated the 1 1th of September 
1841, and a summary order, dated 22nd of December 1843, which 
they consider as precedents, but they do not bear upon this case 
at all. 

1 am of opinion that tlie deed of sale is satisfactorily proved to 
have been absolute and not conditional, and that the ikrarnamah, 
upon which the plaintiff (respondent) grounds his claim, is not only 
not proved, but is open to suspicion, and that the plaintiff cannot 
recover on it. 

Under these circumstances 1 reverse the principal sudder amcen’s 
order, and decide the case in favor of the appellants, with costs. 


d'jiE 13th Mauch 1851. 

Case No. 168 of 1850. 

Regular Appeal from a decision passed by Baboo Kassissur Mitiei ^ 
Moonsiff of Kishnaghiiry on the 27th yovember 18 . 50 . 

Gokool Doss Byragee, (Defendant,) Appellant, 
versus 

Ram Coornar Sircar, (Plaintiff,) Respondent. 

On the hearing of this case objections were taken by the ap- 
pellant’s pleader to the proceeding of the moonsiff, dafed the 21st of 
June 1850, under the provisions of Section 10, Regulation XX VI. 
of 1814. On perusal of this document I find the objections 
raised are valid. There is no specification in it of the points at 
issue, as required by Act XV. of 1850, and the Circular Order of 
the Sudder Dewanny Adawlut No. 5, dated 8th of May 1850. 

As the proceeding of the 21st of June last lays down no issues 
at all, and it was not written by the moonsiff, and the defect must 
be supplied in the lower court, I remand the case for rehearing, 
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and tlie moonsifF will avail himself of tlie opportunity of remedying 
the errors above noted, and deciding upon the points at issue 
between the parties. 

The usual orders to apply regarding the stamp for the appeal 
and the costs. 


The 22nd March 18.51. 

No. 115 of 1850. 

Regular Appeal from a decision passed by Baboo Ram Lochun Ghose 

Rai Buhadoo)\ Principal Sudder Ameen of Zillah Nuddea, on the 

2()fh July \S:iO. 

Sreeshchunder Sircar, (Defendant,) Appellant, 
versus 

Issurchunder Iliswas, (PlaintiflF,) Respondent. 

This suit was instituted by tlie plaintiff, now respondent, for 
obtaining ])ossession of a fishery, or julkur, which the opposite party 
deprived him of, under the following circumstances. 

'Hie plaintiff on the 28th of Assin 1248 B. S., took in putnee from 
Moharajah Greeshchunder Rai Buhadoor (deceased) in the name of 
his brother Muheshchunder Biswas, the rent-free villages of Koon- 
wurpore, and got possession. 

Ai’terwards when Moharajah Greeslichunder got the muhal 
settled for with him, he renewed the putnee on the 29th of Chyte 
1253, since which time the plaintiff has been in possession, 
together with the julkur sued for, which is bounded as described 
in the plaint, as belonging to Koonwurporc, and leased to Kitabdce 
Mundul and others, from whom Kislicnmohun Raj bungsee, resident 
of Chowguchha, rented it from the 27th of Chyte 1247 for rupees 
9-8 annually, from 1249 to 1251. 

The said Kisheninohun Rajbungsce liaving been forcibly dis- 
possessed by the adlierents of Luckhee Callee, (the mother of the jn'e- 
sent apjicllant,) instituted a suit to regain possession in the moonsifi's 
court at II anskhallee, when Luckhee Callee stated that the julkur 
belonged to her putnee, mouza Chundermigger, and in the occupancy 
of Narain Parrooc. After due investigation by the moonsiff’, it 
was satisfactorily proved that the said julkur was attached to and 
was the right of the birt of Koonwurporc; but the term of Kishen- 
mohun Rajbungsee’s lease having expired, he did not obtain an 
order to be reinstated in the julkur; but on the 10th of March 
1847, corresponding with the 27th of Phalgoon 1253, got a decree 
for the value of the fish he claimed, Luckhee Callee was dissatis- 
fied and appealed, when her appeal was dismissed on the 20th of 
August 1847. On the 12th of Chyte 1253, Kitabdee Mundul 
and others, who had a lease of the julkur voluntarily relinquished 
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it, and it reverted to the plaintiff, who in order to preserve the 
fish, having petitioned the criminal court to restrain Luckhee 
Callee’s people from interfering, on the 2nd of Assin 1254 closed 
the inoutli of tlie fishery. On the following day Narain Parrooe 
and otliers, on the part of Luckhee Callee, forcibly cut the embank- 
ment, ousted the plaintiff and «arried off the fish. The plaintiff 
then had recourse to the criminal court under Act IV. of 1840, 
but failed to obtain an order in his favor owing to there being no 
order in the moonsiff’s decree regarding the possession of the julkur ; 
but only tlamages for the loss of fish were given in favor of Kishen- 
mohun Rajbungsee, and on account of the want of proof on the 
part of the plaintiff of having been in possession from 1251 
to 1253. 

Luckhee Callee, the mother of the appellant Sreeshchunder 
Sircar, having been through Narain Parrooe and otliers in posses- 
sion of the julkur from the 3rd of Assin to Maugh 1254, was 
accordingly made the defendant. Her reply was that the fishery 
claimed by the plaintiff had for a length of time been part and 
parcel of Raneeniigger, which is attached to Chundernugger, 
in proof of which Moharajah Greeshchunder Rai Buhadoor, 
deceased, and his heirs, and after them a purcliaser of the estate 
Nubcoomar Sircar, resident of Goteparrah, and Beebce Badshah 
Begum and her heir named Sherc Ullee, and afterwards Jyhurree 
Coond, inhabitant of Ranaghaut, by virtue of an execution of a 
decree were severally in possession of the lishery; she denies that 
the julkur was ever a part of the birt Coonwurpore, or ever in 
the possession of the plaintiff in any way, and that when he had a 
dispute with her father-in-law, Surroop Gluinder Sircar, and sued 
him under the provisions of Act IV. of 1840, it was proved that 
he never had possession. 

The principal sudder amecn has for the following reasons decided 
the plaintilF’s claim in his favor: — First, that on the 10th of March 
1847, the moonsiff of Ilanskhallee decreed after full investigation 
that the julkur belonged to mouza Coonwurpore. Secondly, the 
•plaintift‘’s putnee village Coonwurpore is a resumed rent-free one, 
that of the defendant is a settled one, and it is clear from an 
insi)ection of the measurement papers of the resumption officers, 
filed by the plaintiff’ that when Coonwurpore was measured for 
assessment, the fishery claimed by the j)laintiff was included 
in the measurement. Thirdly, it is clear from a perusal of the 
decree above alluded to, that prior to 1250 the julkur in dispute 
was in the possession of the proprietor of Coonwurpore. Fourthly, 
it is not proved by the documents filed by the defendants that any 
mention is therein made of any julkur, named Bar Bhangha, is 
attached to mouza Chundernugger. The copy of a pottah grant- 
ed to Narain Parrooe, dated 29th Kartick 1229, purporting to 
have the seal of Badshah Begum on it, has not been proved in any 
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way, and the copy is not authenticated by any seal or signature. 
The collectorate measurement paj^ers of the rent-free land of Cliun- 
dernugger belonging to Debeecaunt Rai, filed by the defendant, 
cannot be taken as proof of their right to the jiilkur, because it is 
not entered in them that the julkur belongs to Chundernugger, 
there is only a mention of 4 beegahs, 16 cottahs of land at the Jiead 
of Jole Bar Bhangha. Fifthly, the six witnesses, the defendant 
has cited, inhabitants of Coonwiirpore and Chundernugger, are 
utterly unworthy of credit, because they have severally deposed to 
not knowing any thing of the suit in 12.>0, or of the dispute for the 
land, or the local investigations which were twice made. 

The defendant, in appealing, denies that the decree passed in favor 
of Kishun Mohun Rajbungsee, has any thing to do with this case; 
tliat suit was for a limited lease, and tlie plaintiff did not obtain 
possession, which had he had any right to, he would have got, and 
there would Jiave been no occasion for this suit. Besides the ameen, 
that was sent out in that case, sided very much with the plaintilf, 
and his papers are full of mistakes. The appellant was anxious to 
have an ameen sent to make local investigations when this suit was 
pending ; but it was contrary to the interests of the plaintiff who 
objected, and the principal sudder ameen would not grant it. 

It is not proved in the case which was pending before the moon- 
siff (as recorded by the principal sudder ameen) that the possession 
of the plaintiff prior to 1250, was ju'ovcd, and that the julkur was 
not in possession of the proprietor of Coonwurpore, even for a day ; 
when the case was pending under Act IV. of 1840, it was on ac- 
count of the plaintiff' not being able to furnish proof of having been 
over in possession that the proprietors of Chundernugger were 
retained in possession. 

If the julkur belonged to rnouza Coonwurpore, and had been 
resumed, some trace of it would have been found in the resumption 
papers, and the plaintiff would have been able to produce a copy in 
support of his claim ; that in all the documents he (the appellant) 
has filed, it will bo found on perusal that the julkur belonged to 
mouzah Chundernugger; ihe reasons given by tlie principal 
sudder ameen for rejecting the evidence of the appellant’s witnesses 
are very strange, because there is no ostensible reason why they 
should be in any way acquainted with disputes between other 
parties. Had they been parties to the suit or witnesses in it, or 
had the local inquiries been made before them, the case might have 
been different, and it is hard that because they were ignorant of the 

1 proceedings in the suit alluded to, their evidence should be rejected, 
[t is worthy of remark that none of the parole evidence for the 
plaintiff (respondent) is from Coonwurpore; but are persons of the 
lower class and under his power ; and it is not to be supposed that 
if the julkur really belonged to him, he had it not in his power to 
produce his witnesses from his own village. The defendant (appel- 
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laiit) on the contrnry has produced respectable inliabitants of 
Coonwurpore, to give evidence in favor of the julkur in dispute 
being comprized in Chundernugger. 

After due consideration of the whole of this case, I am of opinion 
tliat tlie principal sudder amcen has decreed the case to the plaintiff 
on insufficient grounds. 

First — It does not appear from any of the documents filed by 
the plaintiff (respondent) that he has any julkur named Bar 
Bhanglia included in his inouza. The defemlant (appellant) has, 
on the contrary, filed a measurement paper numbered 88, in which 
it is clearly mentioned under two heads, that the Bar Bhangha 
julkur was included in the measurement of Chundernugger. 

Secondly . — The plaintiff sued for a certain julkur witliin certain 
boundaries ; but in the decision and final decree there is no specifi- 
cation of what julkur is decreed further than that which is in 
dispute, whicli the plaintift" or defendant may at any time point out 
in another place. 

Thirdly . — The principal sudder ameen has given too much im- 
portance to the investigations of the ameen in Kishun Mohuu Raj- 
bungsee’s case. In a dispute like this for the proprietary riglit he 
ought to have decided clearly by local investigation (as solicited 
by the defendant,) to whom the julkur belonged. lie ought to 
have compared the boundaries as written in the measurement 
papers, and to have ascertained beyond dispute what was tlie 
julkur in dispute, and to whose lands it really belonged. 

Fourthly . — Under the fourth head of his decision he has men- 
tioned that in the measurement papers there is merely a mention 
of 4 beegahs, 16 biswas of land at the head of tlie jote Bar Bhangah, 
which (Iocs not establish the defendant’s right to the julkur; but 
he has omitted to refer to the Bar Bhangah jote, measuring 6 
beegahs, 13 cottahs written in the same paper. No. 88, and of 
which tlie 4 beegahs, 16 bis^vas was a continuation. 

Considering the investigation incomplete and unsatisfactory, I 
admit tlie appeal, and under the provisions of Clause 2, Section 2, 
Regulation IX. of 1831, remand the case for further investigation 
with reference to the above remarks. 

Tlie usual order for the return of the value of the stamp and 
the costs incurred wdll issue. 
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The 26th March 1851. 

Case No. 68 of 1848. 

Regular Appeal from a decision passed h\j Hum Loehnn Ghose Rai 

BuhadooTj Principal Sudder Anieen of Zillak Naddea^ on the 30M 

May 1848. 

Ram Cluinder Mittr, (Plaintiff,) Appellant, 

versus 

Juiiliuba Miinnce Dossea and others, (Defendants,) 
Rcspondejits. 

The pleader of appellant took a preliminary objt^ction to the 
decision of the principal sudder ameen, viz., that no pmecedinj^ had 
been held in the lower court under Section 10, Regulation XXVI. 
of 1814. 

On reference to the record I find that no proceeding such as is 
enjoined in Section 10, Regulation XXVI. of 1814, h.ns beoji held. 
The principal sadder ameen has contented himself with recording 
in a short proceeding the day before he disposed of the case, “ tliat 
ho had to decide whether the plaintiff’s suit would lie or not.” 

He did not call on the plaintift*for any proofs, nor did he put any 
questions to the pleader, but took up the case on tlio 30tli May, 
and in a summary manner dismissed it. 

The case must, tlierefore, be remanded for re-trial, in doing 
which the princJpal sudder ameen’s attention will be drawn to a 
suit disposed of in the Sudder Dewanny Adawlut on the 25th 
June 1845, petition, No. 471, page 204, decisions in 1845, Sirnain 
Misser, petitioner in the case of Biddyadhur Misser, jdaintilf, versus 
Bissessur Pandhe and others, defendants, as a precedent. 

The usual orders to apply regarding the stainpt paper for insti- 
tuting the appeal and the costs. 


The 26x11 March 1851. 

Case No. 45 of 1848. 

Regular Appeal from a decision passed by Baboo Ram Lochun Ghose 
Rai Buhadoor, Principal Sudder Ameen of Zillah Nuddea, on the 
15M of April 1848. 

Moonshee Ifazut Ullah, (Defendant,; Appellant, 
versus 

Ram Chundur Mittr, proprietor of a six annas share In talook 
Dogatcheah and others, (Plaintiff,) and Tirpoora Soondree 
Dassee, (Defendants,) Respondents. 

This is a long and complicated case, but it can be condensed 
into a smaller compass than a full detail of all that has been 
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brought forw ard by both parties", as the pleadings contain a gi'eat 
deal of extrjmeous matter quite foreign to the point Ut issue which 
is, “ can an individual who has pledged, real property, as security, 
alienate it in any way legally.” , *' 

^ woman became security for the stamp darogali of the Hooghly 
coilectorate, and pledged her 6 annas share 6f talook Dogat- 
cheah, &c,, in satisfaction of it, and covenanted not to sell or be- 
queath, or alienate any part or portion of the property detailed in tlie 
security bond, until it should be cancelled some years afterwards, 
she gave tlie property in putnee to the aj)pellant, and, thereby 
reduced its value froni 20 to 8 thousand rupees. The collector 
on being made acquainted with the depreciation of property, 
certified the value of it to about 10,000, and called on the 
darogah to furnish a separate security for 5000, wliich was 
done. 

Subsequently defalcations wferc discovered in the stamp office at 
Hooghly, and the security’s estates were advertized for sale in the 
collector’s office of zillah, iS^uddea. Before the sale, tlie appellant 
put in Ills protest, stating that he had purchased the puttunnec of 
6 annas of mouza Dogq^tcheah, &c., and that Tripoora Soondree 
Dossec had only the proprietary right. At the sale the collector 
declared that the right and interest of the security was to be sold. 
It was knocked down to the plaintiff (respondent,) and the appellant 
refused to give up his possession as putneedar. The purchaser is 
thus forced into court. 

The principal sudder ameen has decided, first, tliat it is satisfac- 
torily proved that the defendant, Tirpoora Soondroe Dossee, pledg- 
ed the landed property in dispute as security for the stamp darogah 
of the collcctorate of zillah Tlooghly; secondly, that the collector in 
xlomanding additional security from his darogah, subsequently did 
, not in any way invalidate the security furnished by Tirpoora 
Soondree Dossee, nor acquiesce in tlie alienation she had made of 
theproperty; thirdly, that such alienation was illegal, and inadmisible ; 
fourthly, that wlien the plaintiff purchased the security’s right 
and interest, he purchased not only the proprietary right, but that 
of possession, of the land likewise. Regarding the mesne profits, 
which the plaintiff has claimed from the day of sale, the principal 
sudder ameen has only allowed it from the day bn which the suit 
was instituted. 

The appellant has appealed on the same grounds that he 
defended fhe claim, viz., that his having taken the property in 
pffttunnee was^ no alienation or depreciation of the value, any 
mpre than if he )iad taken a lease for a limited period ; secondly, 
th^t the collector in having taken additional security, when 
♦Jib heard that ' Tirpoora Soondree Dassee’s property had de- 
* teriorated, acquiesced in her^j^lienatioii of. it ; thirdly, the plaintiff*, 
‘when li^^ purchased the security’s right and title, became the 
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proprietor of the estate, aiic^as suctif could only demand and receive 
the rent from hinr as putiieedan ^ ^ 

Judgment. 

I am gf opinion that the' principal sudder ameen has adjudged 
this suit, perfectly legally and justly. When I admitted the appeal, 
it was under the impression from wlmt was verbally stated on 
the part of tlic appellant, tliat the collector of Hooglily had taken 
an additional security from the stamp* darogah, because ho dis- 
covered that Tirpoora Soondree Dossee had disposed of her 
lands in putnee to tlie ap])ellant. This, I now find, was not the 
case, but that additional security was demanded, because the 
darogah had a larger amount in trust, than was contemplated 
when he first gave security. 

The respondent, in tlie closing part of his answer to the appeal, 
has cited a {)recedcnt very much to the point in which tlie judges 
of tlie Court of Sadder Dewanny Adawlut decided, that the grant 
of a piitncc talook in violation of an agreement was to be set 
aside {vide page 66, vol. 6, Modoosoodiiti Sandial versus Pran 
Kishun Mittr and others, decided 1st March 1836.) 

In this case Tirpoora Soondree Dossee entered into a security 
bond, and [iledged her estates, covenanting not to dispose of them 
in any way, her granting a piitnee of those estates, or any part 
of them, is a violation of her agreement, and the putnee so 
granted by her is invalid and must be put aside. 

Ordered, that the appeal is dismissed, with full costs, and the 
principal suclder amcen's decree confirmed. 


Tiik 27t\i March 1851. 

No. 65 of 1848. 

Begvfar Appeal from a decAsion passed hy Baboo Bam Lochun GAosi* 
Bai Buhadoor, Principal Sadder Ameen of Zillah Nuddea^ on ike 
30//i 1848. 

Hurchunder Rai, and after liis decease, Burdah Dibea, the 
mother and guardian of Nubkooinar Rai and Kedarnath Rai, 
minors, his heirs, (Plaintiff,) Appellant, 

versus 

Maharajah Sreeshchunder Rai Bahadoor, (Defendant) 
Respondent. 

The plaintiff instituted this suit to contest a decision made by the 
superintendent of the klias rnehal of certain alluvial lai]icls, which the 
plaintiff claims as having held rent-free prior to their beingwashed in- " 
to the river. The lands were detrel&d in fetor of Government, Sy the ’ 

^ ’ 2 * 6 "'' ' ’ 
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revenue authorities, under tlieprovisions of Regulations II. of 181 9 and 
III. of 1828, and they were afterwards assessed under Regulations VII. 
of I822and XL of 1825, and the settlementwas made with thedefendant 
Maharajah Sreeschiinder Rai Bahadoor; but though the plaintift states, 
in his plaint, that he did appeal to the commissioner, there is no pro- 
ceeding or order filed in the case to prove the nature of his appeal, or 
the orders upon it. It is, therefore, natural to suppose that if he did 
prefer an appeal, it was rejected. The plaintiff’s suit has been ah initio 
illegal and untenable, because under Clause 3, Section 14, Regulation 
Vli. of 1 822, the decisions passed by the collectors under the powders 
conveyed to them by that regulation, if not altered or annulled by 
the Board or by Government, must be mentioned by the courts, 
unless on investigation in a regular suit it shall appear that the 
possession held under such a decision is wrongful. 

In this case the settlement officer’s decision has been confirmed 
by the authority superior to him, and the appellant has not proved 
that the possession held under that order is wrongful, on the con- 
trary, the plaintiff‘’s (appellant’s) d aim to having the settlement of the 
lands claimed by him, was investigated and set aside, and that 
decision has not been altered by any superior authority. 

The collector’s or rather settlement officer’s decision upon the 
plaintiflf‘’s claim was passed on the 26th of April 1839, but this suit 
was not filed till the 19th April 1845, nearly six years after a delay 
which could hardly have been allowed, had the plaintiff any proof 
of his having the right on liis side. 

The plaintiS' to prove his right to the lands in dispute has filed 
copy of a decree, dated 11th December 1800, passed by the then 
register of this court in which the words Nowchur Simoolea turuf 
Santipore” have been inserted in the margin, and on the back of the 
copy is a detail of certain lands. On having the original decree out 
of the record office it is evident that those words and detail have 
been inserted to serve some purpose, as they are not to be found in 
the original. The appellant has given the same ground for appeal- 
ing that he did for first instituting his suit ; but not having proved 
his claim before the resumption and settlement officers, nor given 
any evidence that is satisfactory to show that he possesses a prior 
claim to preference, I concur with the principal sudder ameen. 

Ordered, that the appeal is dismissed, and the principal sudder 
ameen’s decision confirmed. 
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The 31st March 1831. 

No. 83 of 1848. 

Regular Appeal from a decision passed by Baboo Ram Lochun Ghose 

Rai Buhadoor^ Principal Sudder Ameen of Zillah Nuddea^ on the 

\Ath July 1848. 

James Forloiig, (Plaintiff,) Appellant, 
versus 

Tiloke Cliunder Sircar and others, (Defendants,) Respondents 

The plaintiff, wlio is a putn cedar of a talook consisting of 
six mouzas, sues for his right (which is disputed by the defendants) 
to assess certain lands which the opposite party have in cultivation, 
in excess of what tliey are entitled under a decree of court. 

In execution of a decree passed by Mr. John Shakespear on tlie 
25th of January 1813, the defendants got possession of 3073 beegahs, 
14 cottahs, 11 chittacks of land, according to actual measurement, at 
the rate of 8 annas per beegah, and two fislieries at a fixed rent of 
21 rupees per annum, making in all 1558 rupees, 11 annas, 12 guu- 
dahs, which decision was confirmed by the Court of Sudder Dewanny 
Adawlut; subsequently Ramnarain Mookerjea, one of the proprietors, 
who was a minor at the time the decree was passed, entered a 
regular suit for its reversal, on the grounds that he was no party 
to it, being a minor. His suit was dismissed by Mr. T. G. Vi burr, 
and liis order was confirmed in the Superior Court by Mr. T. C. 
Robertson. 

The defendants’ statement of the case is precisely the same as tlie 
plaintiff’s, but they deny his right to assess the land belonging to 
the villages included in his piitnee, which are in excess of the 
3073 beegahs, 14 cottahs, 1 1 chittacks and the tw'o fisheries which they 
w’^ere put into possession of after measurement by Ram Nursing 
Bose, the ameen, who was deputed to carry out tlie orders of Mr. 
J. Shakespear’s decree. 

The principal sudder ameen has dismissed the plaintiff s claim, 
which was to assess the lands in excess of the quantity, awarded by 
the above decree. One of the grounds he lias given is that when 
Ramnarain Mookerjea sued for a reversal of the decree passed by 
Mr. J. Shakespear on the 25th of January 1813, and to have the 
right of reassessing his moiety of the estate, his suit was dismisscnl 
by Mr. T. G. Vibart on the 3rd of July 1832, which decision was 
confirmed by the Superior Court, and if he had had a right to assess 
the lands, which are in excess of those awarded to tlie defendants, 
an order to that effect would undoubtedly have been passed. 

I differ with the principal sudder ameen in this view of tlie case. 
Ramnarain Mookerjea claimed a right to resume and reassess 
his moiety of the entire estate on insufficient and untenable grounds,'^ 
and because his suit was dismissed, it does not follow that the plain- 
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tiff (who only wants to assess the lands, which are in excess of those 
wiiich were included in the measurement made by Ram Nursing 
Bose ameen, in execution of the decree, dated the 25tli of January 
1813) is not to be allowed to do so. Why should the plaintiff be 
expected to pay for the whole of the lands included in his putnee 
when only a portion of them is assessed. I am of opinion that 
the plaintiff’’s claim is not barred by any regulation, nor by either 
of the decrees noted by the principal sudder ameen, and by several 
late decisions of tlxe Court of Sudder Dewanny Adawlut, it has been 
ruled that the claim to assess ^Mands is a perpetually recurring 
cause of action.” 

Tlie question of the right to enhance the rents of under-tenants 
must, therefore, when raised, be disposed of on its merits. I have no 
doubt had Ramnarain Mookerjea instituted a suit similar to what 
the plaintiff has in this case, he w^ould not have had his claim reject- 
ed ; but he sued for the reversal of a decree, the justice of which he 
was by law unable to contest. 

By that decree the defendants were entitled to obtain possession 
of 4848 beegahs, but when the lands came to be measured there 
were only 3073 beegahs, 14 cottalis, 11 chittacks, that were arable, 
which he had delivered over to him at 8 annas per beegah. At that 
time there were measured 1378 beegahs, 5 cottalis of land, not fit 
for cultivation, which were not allotted to him. If that land has 
now been brought into cultivation, the putneedar has an undoubt- 
ed right to assess it, if he has given due legal notice. 

Being of opinion that the princif)al sudder ameen’s decision is 
grounded on an assumption obviously erroneous with reference to 
the points at issue. It is, therefore, under tlie provisions of Section 
2, Regulation IX. of 1831, ordered, that this suit be remanded to 
its former place on the file, and that the principal sudder ameen 
revise the case, and dispose of it on its merits. The usual order re- 
garding the return of the value of the stampt paper and the appellant’s 
costs to apply. The respondents, having appeared without being 
summoned, are to pay their own costs. 

The 31st March 1851. 

No, 88 of 1848. 

Rer/ular Appeal from a decision passed by Baboo Bam Lochun Ghose 
llai Buhadoor, Principal Sudder Ameen of Zillah Nuddea^ on 
the 2Sth July 18 - 18 . 

Nubkissen Mookerjea and others, (Plaintiffs,) Appellants, 

versus 

Issan Chunder Chuckerbutty, Kissun Gopal Bhuttacharge, Bisses- 
sur Bhuttcicharge and others, (Defendants,) Respondents, 

The plaintiff, who is now the appellant, has sued to recover from 
the defendants, or any of them, the sum of Company’s rupees 508, 
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annas 5, gundahs 19, cowree 1, on account of having been made 
to pay rent of lands occupied by him, twice over under the follow- 
ing circumstances : 

Issan Chuckerbutty has a jumina in mouza Puttee Kandoo, 
51 beegahs of which were cultivated by the plaintiff in the name 
of his servant, Moliesh Ch under Odhicarec. The Bhuttachargees 
(defendants) took the village in putnee and turned out Issan 
Chunder Chuckerbutty, and from 1242 to 1244 they received the 
the rent for the 51 beegahs from the plaintiff, and tlicy also obtained 
summary decrees against him, which he had to pay including costs 
and interest. Issan Cliuckerbutty afterwartls sued the Bliutta- 
chargees for the lands, aud obtained a decree for j)Ossession, and 
then prosecuted the Bhuttachargees, including the jdaintiff, for the 
mesne profits for tlie throe years tliat he was kept out of possession, 
and obtained a decree. In this way the plaintiff has been made 
to pay rent twice over for the same lands. Pie, therefore, sued 
to have the money lie ])aid twice refunded to him by either the 
Bhuttachargees, or Issan Chunder Chuckerbutty. 

The principal siidder ameen has ruled that as tlie plaintiff did 
not sue for the reversal of the summary award within twelve 
months, nor appeal from the decree granted by the moonsiff at 
Paneeghatta, he has now no remedy, and accordingly dismissed his 
suit. It does not a[)pcar from the plaint that tlie plaintiffs want 
tlie reversal of either of the decrees; hut a refund of tlie money 
from the party wlio has wrongfully taken the rent from them. 
This the principal sudder ameen ought to liavc decided. The 
Bhuttachargees say that thi‘y have not received any money from 
the plaintiffs for Issan Chundcr’s juminai lands, hut for some other 
which measures 62 beegahs, 8 cottahs, which was quite distinct. 
This is very easily proved, if true, and proof should have been 
taken. 

The priiicijial sudder ameen sliould have gone into evidence of 
both parties before deciding the case in the summary way in 
which he has, and as the investigation is incom|>lete, the decision 
is defective. Under these circumstances I admit the appeal, and 
without summoning the res{)ondents, remand the case under the 
provisions of Clause 2, Section 2, Regulation IX. of 1831 to its 
former place on the principal sudder ameen’s file, with instructions 
to investigate it with reference to the foregoing remarks, and 
to decide it on its merits. 

The usual order regarding the return of the stamp value to the 
appellant, and the costs incurred by him to apply. 
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The 31st March 1851. 

No. 95 of 1848. 

Regular Appeal from a decision passed by Baboo Ram Lochun Ghose llai 

Jiuhadoor, Principal Sudder Ameen of ZilLah NuddeOy on the'6\st 

July 1848. 

Guddadhur Doobey, (Plaintiff,) Appellant, 
versus 

Ileeroo Singh Rai and others, (Defendants,) Respondents. 

The plaintiff states that Heeroo Singh Rai took three villages 
in Kutkeennah from two persons, named Pitiimbur Chuckerbutty 
and Raincooinar Biswas, and that he was the security for three 
years from 1242 to 1244. 

On the 5th of Poos 1247, Pitumbur and Raincoomar mentioned 
above, summoned Heeroo Singh, and the plaintiff (appellant) to 
Melicrpore, and settled accounts, when the balance due by Heeroo 
Singli amounted to Company’s rupees 25-6, who, being unable to 
pay tlio plaintiff’ as security, paid the money which lie now claims 
with interest. Heeroo Singh denies being the principal in the 
transaction : he says it is true the kutkeennah was in his name, 
and that the plaintiff was ostensibly the security ; but that, in reality, 
the plaintiff was the principal, and he, Heeroo Singh, a servant at 
4 rupees per month. 

The principal sudder ameen, not satisfied with the evidence adduced 
by the plaintiff, directed a local enquiry to be made by an ameen, but 
the plaintiff threw obtacles in the way, and nothing was done. 

Heeroo Singh has filed a release granted ostensibly by Gudda- 
dhur Doobey to him, drawn out on a stampt paper, valued at 
8 rupees, upon which and tlie evidence of Heeroo Singh’s witnesses, 
the principal sudder ameen lias laid some stress in his decision. 
He has dismissed the plaintiff’s suit, because he did not credit his 
witnesses particularly after the plaintiff' would not have the local 
enquiry made, and I am of opinion he was quite right in doing so. 

1 am of opinion that tlie plaintiff* knew that if a local inves- 
tigation had taken place, his being nominally the security would 
be found out, and he, therefore, opposed it. It is a very uncommon 
thing for a native, and one of Bengal particularly, to pay at once a 
sum of money for another without taking any acknowledgment 
from him, and I am inclined to believe the statement of Heeroo 
Singh, that he was only a servant in whose name the kutkeennah was 
benamee, and that the plaintiff, although nominally the security, was, 
in fact, the principal. 

Under these circumstances I see no reason for admitting the 
appeal nor for summoning the respondents. 

Ordered, that the appeal is dismissed, and the principal sudder 
ameen’s decision confirmed. 
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Pkesknt: R. J. LOUGIINAN, Esq., Judge. 


The 28th March 1851. 

No. 7. 

Appeal from a decision passed by the Second Principal Sndder Amcen, 
liai Shunkur Lolly on the \^th December 1819. 

Miisst. Beebee Kudeerun, Syud Ameer Ali^ and otliers, (I'lnintiffs,) 

Appellants, 

versus 

Baboo riurgobind Ghose and others, (Defendants,) Respondents. 

Suit to obtain possession of 37 beegahs, 18 biswas, 1 dhoor of 
land, appertaining to certain ayma and kharij juinma lands, origi- 
nally part of the rukba of Uookoonpoora, resumed and settled 
with plaintiffs, and included by the surveyor within the boundaries 
of the said resumed ayma and kharij jumma land, laid at rupees 
4771-8-1, including the mesne profits. 

Defendant having pleaded that the special deputy collectoi’, by 
whom the ayma and kharij tenures had been decreed liable to 
resumption and assessment, had passed an order, declaring that the 
disputed lands were not included in the decree of resumption, and, 
therefore, the ordinary courts had no jurisdiction in the case. Tlie 
principal sudder aineen, on the exhibition of pooof of the facts, dis- 
missed the suit as not cognizable according to the precedents of 
the Sudder Court’s Decisions of the 4th March, and 10th December 
1846, and 17th July 1847. 

Appellants’ grounds of appeal arc that the disputed land was 
included in the settlement, and the settlement was confirmed by 
Government before the issue of the order of the special deputy col- 
lector by which the lands were defined not to be included in the 
resumption decree, and that the superintendent of settlement, in his 
order of the 17th May 1844, declined to give effect to the special 
deputy collector’s and to the special commissioner’s orders on that 
ground ; that the order of the special deputy collector is not a decree, 
and the decree of that officer did not in fact sufficiently define the lands 
resumed by it; that the decision of the Sudder Dewanny Adawlut, 
relied on by the principal sudder ameen, are not, therefore, precedents 
in point in this case ; for the order of the special deputy collector. 
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in the case of Hurgobind Ghose^ petitioner in the special appeal, 
decided 17tb July 1847, though issued after tJie passing of the 
resumption decree was prior to tJie settlement; whereas in this 
case it followed the settlement and was not given effect to; that 
these lands were included in the map of the resumed lands by the 
surveyor according to the boundary laid down under the orders of 
the superintendent of surveys : and finally, that the settlement of 
tlie superintendent of settlements must be given efiect to by the 
courts, otherwise the lands on which the assessment was made being 
reduced in extent, the proceedings of the revenue authorities in 
respect to the assessment would virtually be altered contrary to 
the law, and the injustice would result of one party paying the 
assessment while another party enjoyed the proceeds of the land. 

The arguments of the appellants are, in my mind, without cogency. 
For the resumption courts, it has been clearly laid down in the 
Sudder Court’s Decision of the 17th July 1847, have the power of 
deciding the right to lands disputed by other parties with the 
liolders of the resumed tenure, by defining the limits of the land 
affected by their decrees : as they have the power of carrying their 
decrees into effect in the mode prescribed by the Regulations, they 
must have the power of construing their meaning or passing any 
order extending to an amendment of the decree, which may be 
necessary to render it capable of being carried into effect. Indeed 
this principle is to be clearly inferred from the above cited decision 
of the Sudder Dewanny Adawlut, because the order of the special 
deputy collector in that case was passed after the decree. In this 
case the resumption court, having the power, has decided the ques- 
tion of the right to the disputed land. It has decided it to be with 
the party wlio is now in possession. The plaintiff might sue for 
tlic possession of any land on the ground of this decision as the 
proof of his title to it; but tiie object of this suit is, on the contrary, 
to obtain possession of land which the resumption court has declar- 
ed not liable to settlement as having been already assessed and 
being the property of another party, but which, contrary to the 
decision of the special deputy collector, the superintendent of settle- 
ments, under the pretext of carrying the decree into effect, persisted 
in assessing and settling with a party declared by the decree to 
have no right; but says the appellant the decisions of the special 
deputy collector and special commissioner have not been carried 
into effect, in other words are nullities; but the subordinate 
court, carrying the decisions of the appellate court into effect, can 
never have the power of nullifying them ; and the civil court could 
not, therefore, treat its order, nullifying the order of the Superior 
Court as proof of the title of the plaintiff, and carry it into effect. 
The argument of appellants respecting the injustice of leaving the 
land in possession of defendant, while plaintiffs pald_ the revenue 
assessed upon it, would apply equally to the case of defendants 
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wJiere they dispossessed by a decree of the civil court, for ac- 
cording to the decisions of the special deputy collector and com- 
missioner, they have been paying revenue ior tlie lands since the 
settlement of tlicir estate. If tlicn a double assessment is paid for 
these lands, that fiict may be a good ground for an application to 
the revenue authorities, and eventually to the Government for a 
modification of the settlement, but cannot be recognized as any for 
tliis suit. No reason having been shown for interfering with the 
decision, it is hereby confirmed, and the appeal dismissed. 
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Present: T. WYATT, Esq., Judge. 

The 6rii March 1851. 

No. 9 of 1849. 

Appeal from the decision of Mi\ Thomas^ Acting Sadder Ameen, dated 
the 20th April 1849 . 

Kamcoomar Bose and Musst. Sliania Sooiidoree Dossea, and after 
death of Raincoomar Bose, Masst. Pudda Buttee Dossea, liis 
wife, (Defendants,) Appellants, 

versus 

Messrs. Busch and Bonne vie, fanners of 14 annas of pergunnuh 
Wareegutclia, (Plaintltfs,) Respondents, 

This suit was instituted by the respondents as fanners of four- 
teen annas of pergunnah Wareegutclia, under Regulation V. of 1812, 
for an increased rent from 1255 B. S. against the apj)ellants and 
other defendants as ryots holding a jote in joint tenancy, in niouza 
Bajeet of the above pergunnah. The total juinma of which on in- 
crease amounted to rupees 352-1-5-18, assessed on a total rukba of 
144 beegahs, 18 cottahs, after deducting from which, 2 annas 
of the rukba, viz., 18 beegahs, 2 J cottahs, there remained to the 
])lainti(fs 126 beegahs, 16 cottalis, liable to an yearly assessment 
of rupees 308-1-3-10. 

None of the defendants answered to the suit. 

On an ex-parte trial, a decree, with costs, was given for rupees 
267-15-10^ as assessable on 122 beegahs, 14 cottahs, agree- 
ably to a roeedad of a temporary aineen against all the defendants. 

It is urged, on a])peal, that the appellants hold no lands as ryots 
in tlie village of Bajeet, nor did the plaintiffs adduce any written 
proof in support of tlieir claim against them ; moreover, that Mr. 
Busch, one of the plaintiffs, had returned to England and died, leav- 
ing by will an executor who had appointed an attorney, of which 
fact no proof had been called for, and that they (appellants) having 
only been included in the suit by way of form, owing to their being 
joint proprietors of pergunnah Wareegutclia to the extent of 2 annas 
had not pleaded to the action, adding that, on Mr. Bonnevie sum- 
marily suing them witli other ryots fur balance of rent, they were 
exempted in the decree from liability. 
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Since it appears that the appellants, as two of the defendants to 
the original suit, failed to appear to the action, the appeal must, 
under the Court’s Circular of the 12th March 1841, be dismissed, 
and the decision of the lower court confirmed. 


The 6th March 1851. 

No, 10 of 1849. 

Appeal from the decision of Mr, Thomas, Acting Sudder Amecn, dated 

20th April 1849. 

Musst. Aina Beebee, wife of Mashoom Sirkar, deceased, 
(Defendant,) Appellant with others, 
versus 

Messrs. Busch and Bonnevie, farmers of 14 annas of Wareegutcha, 
(Plaintiffs,) Respondents. 

This is only a separate appeal instituted from the decision of the 
20th April 1849, in appeal case No. 9 of 1849, above recited and 
dismissed, and as the same reason for dismissal applies to this ap- 
peal, it is accordingly dismissed, and the order of the lower court 
affirmed. 
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PuKSENT ; II. V. HATIIORN, Esq., Judge. 


The Hth Makcii 1851. 

No. C of 1848. 

Regular Appeal from a decision passed by Moulvee Mahomed Rnjiq, 
lute Principal Sadder Jmeen of Sarun, dated \Ath February 1818. 

Kislinanuiid, (Defendant,) Appellant, 
ver.sus 

ly Moha Singh, and 2, Girdliarry, heirs of Munnoo Singh, 
(Plaintiffs,) Respondents. 

Claim, Company’s rupees 2408 annas 1 1 pie 6, being the balance 
of account, including interest and exchange on a deed of assignment 
dated 1st Sejitember 1838, (27th Bhadoon 1245 Fusly.) 

This counter-claim (vide case No. 13) is for the balance of 
the assignment deed (dated 15th Chyte 1242 Fusly,) viz., Sicca 
rupees 2263, with interest and exchange, after deducting certain 
alleged payments. 

Thus, balance of loan, - 2263 0 0 

Interest, 1150 13 6 

Exchange in Company’s rupees, 227 9 0 


Total,,... 

... .3641 

6 

6 

Payments, 

... 1232 

11 

0 

Balance Company’s rupees, .... 

.. 2408 

n 

6 


The principal sudder ameen has decreed this claim in favor of 
})laintitts, (defendants in former case,) upon the assumed fact that 
the possession of defendant and liquidation of their claim from the 
rents as stipulated in the last deed of assignment was not proved, 
and, therefore, they were entitled to the balance (Sicca rupees 2263) 
of the former deed of assignment, dated 15th Chyte 1242, (admit- 
ted by Kishnanund,) and entered as due by him in the subsequent 
deed of assignment, dated 27th Bhadoon 1245 Fusly, deducting 
the payment of Company’s rupees 1232, annas 11, admitted by the 
adverse parties. I am referred to the foregoing case for the 
grounds of this decision; but after an .assignment of lands (to wi^ 
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the fractional sliare of the village of Mouna) admitted to have been 
made for the payment of this debt, it must be satisfactorily proved 
by plaintiffs, that in consequence of not obtaining possession of the 
land so assigned, the debt remained unliquidated ; now this point 
has not been satisfactorily established by either party. If they, the 
plaintiffs (in this case) did not obtain possession of this fractional 
share as set forth, after the execution of the deed in 1838, (1245 
Fusly,) how is that up to the period of instituting tliis suit (viz., for 
eight years) they did not either sue for possession or for payment 
of the balance of this claim. The adverse party urges that they 
(plaintiffs) not only obtained possession, but have repaid themselves 
in full from the rents. This point has not been sufficiently investi- 
gated ; where the oral evidence of the witnesses is contradictory, 
other proofs should have been required by the court. I therefore 
reverse this decision of the principal sudder ameen, and return the 
case for retrial, but still would suggest to the parties that they 
slioiild, if possible, adjust their differences by arbitration, which is 
preferable to amercing each other in costs of suit. 

Ordered, 

That this a])peal be decreed, with refund of stamp duty, and the 
case be sent hack to the principal sudder amcen’s court with No. 
13, for further investigation. 


The IItii March 1851. 

No. 13 of 1848. 

liediilar Appeal from a decision passed by Mouhee Mahomed Raf,q^ late 
ex-qfficio Sudder Ameen of Sarun, dated Wlh February 1848 . 

Kishnainind, (Plaintiff,) Appellant, 
versus 

1, Moha Singh, and 2, Girdharry Singh, sons of Munnoo Singh, 
(Defendants,) ResiJondents. 

Claim, Com[)any’s rupees 737 anna 1, being the principal, interest 
and exchange on account of excess collections made from the village 
of Mouna, pergunnali Mangee, in possession of defendants, under a 
deed of assignment, dated 27th lihadoon 1245 Fusly. 

This suit was instituted on the 9tli November 1846 (or 6tli Aughun 
1254 Fusly.) It was set forth by plaintiff that there had been 
money transactions in years past between his ancestor, and the 
ancestor of Mohen Singh, and that as far back as 1832, he had 
assigned for the term of ten years 1239-1248 Fusly, 99 beegahs 
14 cottahs of land in Mouna (of which he was a 4 anna malik) in 
discharge of a loan of Sicca rupees 1600, due to Moha Singh, the 
brother-in-law of Mohen Singh; that afterwards, viz., on 15 th Chyte 
1242 Fusly, (or 1835) he had executed a fresh deed of assignment 
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of his eji tire 4 annas share for the liquidation of his debt then 
Viz: ToGoodivc,... lui 0 0 amounting to Sicca rupees 2850, 

„ Roomm, ) ^ ^ including a balance of rupees 1061, 

« ’ ‘MA A A due on account of the former loan, 

„ Miscellaneous) m wliich a Stipulation ^vas made that 

expenses, ... J ^ the farmers were to pay off certain 

” ^ftlrmerloaii ^ ^ Other farmers in advance, and otlier 

expenses as detailed in tlie margin. 

Total Sa. Rs 2850 0 0 This second deed was in the name of 

Moha and Munnoo Singh (another 
brother-in-law of Moha Singli,) and subsequently a third deed of 
assignment on the same property from 1246 Fusly to 1256 Fusly 
was executed by plaintiH; dated 27th Bhadoon 1245 Fusly, (1st 
September 1838) for the liquidation of Sicca rupees 4201, also 

To Rampshur, 199 0 0 noted ill the margin, wliich, with Coiii- 

„ Choramun, 75 0 0 pany’s ria>eeR 1063, 7 annas, on ac- 

„G(>o(ree, loo 0 0 ii^tei’cst, forius tlie total 

amount due by plaintiff to defendants, 
15G4 0 0 total Company’s rupees 5264 annas 7. 

Against this sum it is alleged that 
the sum ofCompany’s rupees 5705-10 
2263 0 0 is due by defendants as per margin, 

viz: Sicca rupees 825, on account of 

4201 0 0 sumsduetoformcrticadars ill advance 


„ Heirs ot Mohon 
Slug on account 
of loan on the 
village of Du- 
marsund, 

Balance of former^ 
deed of assign- 
ment, 


unliquidated by defendents as agreed, 

825 Sicca rupees 2075 paid by plaintiff 
2075 to heirs of Mohen Singh, on account 

of mouzaDomursuncl( by adjustment,) 
failing payment by defendunt of 

— Sicca rupees 1564, as jier former 

deed, and Sicca rupees 2805-10, 
comjmted as the amount collections of the village Mouna, rea- 
lized by defendant from 1246 to 
1 r 1250 Fusly, making a total of 

Sicca rupees 5705-10. Tlie diffcT- 

Balancc in Plff.’s j ^ eiice between these sums, with in- 

TnJSr.’ ■; 165 4 0 terest, and exchange into Company’s 

Ho. on Sa. Rs. 1,075 84 10 o I’^pees IS the present cause (jf action. 

Exchange in Co.’s Rs. 46 0 0 Defendants, Moha Singli and 
Tnfni T? (MunHoo Siiigli,) admit 

i otal claim, Co. s Rs. 737 1 0 • /* ^ ^ i i i 

- - tilo execution of these several deeds 

of assignment, including the latter, 
dated 27th Bhadoon 1245 Fusly, but urge that in consequence of 
the non-payment by them of the former liens due to the peshgidars 
(or farmers in advances) plaintiff did not give them (defendants,) 
possession of his 4 annas’ share, and that after liquidating small sums 
on account of interest plaintiff stopped payment m toto, which had 


r»,iA I % plaintifl; 5705 10 
{ By Heft. ... 5264 7 

Balance in Plfl'. ’s'] , . , 
favor, I 3 


441 

3 

0 

... 165 

4 

0 

r5 84 

10 

0 

lia, 46 

0 

0 

Rs.737 

1 

u 
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obliged thein to sue separately {vide next case No. 6) for the balance 
of the second deed of assignment, dated loth Chyte 1242 Fusly, 
with interest after deducting certain payments. 

Plaintiff observes, in reply, that if possession was not given as 
alleged, why have defendants remained so long satisfied without 
preferring any claim to realize their dues ? 

The sadder anieen, after calling upon the parties for tlieir several 
proofs, in support of their respective allegations, held that tlie plain- 
tiff’ had failed to cstablisli his claim, and for tlie following reasons — 
that if, as admitted by both parties^iho lien due to the former farmers 
was not paid by either plaintiff or defendants. It is clear they would 
not willingly relinquish possession of the farm In favor of defendants, 
the new farmers ; that although the parties set forth that the old 
fiirmers are thus still unpaid, and of course continue in possession, 
witnesses are adduced to proof that defendants held possession 
from 1239 to 1250 Fusly, which evidence cannot be considered 
trustworthy. The sudder ameen concludes by stating that fact 
of defendants holding possession during the above term of years 
is not proved, noticing that the village putwarry even had not 
been cited as a witness, and for these reasons dismisses the claim of 
plaintiff, with costs. 

Judgment. 

The point at issue in this case seems to firsts whether defend- 
ants held possession of the farm or not during the period of the 
assignment made for the liquidation of plaintiff’s debt ? and if so — 
secondly, whether defendants have conformed to the terms of the 
lease by paying off the former peshgidars ? and thirdly, whether 
plaintiff is justified in bringing forward tliis action for an adjust- 
ment of accounts before the expiration of the lease ? 

The fact of possession is attempted to be proved only by oral 
evidence. Of eight witnesses produced by plaintiff’ in support of 
this material point at issue, I observe that there is one who styles 
himself the tehsildar of Moha and Munnoo Singh, defendants, and 
seven cultivators, who all speak to the possession of Moha Singh and 
Munnoo Singli from 1239 to 1250 Fusly. Opposed to this, defend- 
ants produce but three witnesses, who swear to the possession of 
Kishnanund, the plaintiff, derived from a conversation which took 
place in their presence between Kishnanund and Moha Singh in 
regard to the point of possession, in which the former is alleged to 
have alluded to tlie non-payment of the peshgidars as his reason for 
not giving possession. There are also four witnesses in the coun- 
ter case No. 6, (following) who have deposed to the possession of 
defendants, and five who swear to the possession of plaintiff. In the 
midst of such conflicting testimony little reliance can be placed upon 
those witnesses, and nothing is offered in corroboration ; strange to 
say no putwarry or gomashta or other persons directly employed 
in making the collections are cited in this case, or any receipts of 
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the collectors in proof of payment to either one or the other, are 
presented ; or any Government receipts or abstracts from the seeah” 
books of the collectorate, with a view to ascertain by whom the 
revenue was paid during the period under review. Thus the 
point at issue in regard to possessio7i from 1246 to 1256 Fusly, 
has not been thoroughly enquired into^ and the onus of proof falls upon 
the plaintiflF, as defendants deny having received possession. With 
regard to the second point (the non-payment of tlie peshgidars) this 
is admitted by defendants, but tlieir liability to pay depended upon 
their having obtained possession which they deny, and which is not 
yet proved either one way or the other. The last point appears 
to have been overlooked by the lower court. The lease dated 27th 
Bhadoon 1245 Fusly was to run from 1246 to 1256 Fusly, and 
it was stipulated in the agreement that any claim on the part of 
plaintiff, upon the gross collections of his 4 annas share before the 
expiration of the lease would not be cognizable by the courts, and 
yet this suit for excess collections was instituted in Aughun 1254 
Fusly, in violation of the terms of the contract; I think that the 
sudder ameen has been premature in rejecting this claim, and decree- 
ing the counter-claim without having clearly established the fact of 
possession during the period of the lease by unimpeachable evidence, 
and documentary proofs, which might certainly Isave been obtain- 
ed. The evidence of the principal cultivators as well as the village 
putwarry and gomashtas should have been taken, and the receipts 
called for and examined, both as to payment of rent and revenue 
during the period under review, and for this purpose I am com- 
pelled to return the case for re-trial, nevertheless I would recom- 
mend the parties in this case to adjust their difference, if possible, 
by arbitration. 

OliDERED, 

That this appeal be decreed, and the decision of the lower court be 
annulled, with refund of stamp duty, and this case be returned to 
the principal sudder arneen’s court for further investigation along 
with case No. 6. 


22 
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The 14th Mabch 1851. 

No. 1 of 1850. 

Regular Appeal from a decision passed by Moulvee Mahomed Waheed- 
ooddeen, late Moonsiff of Chupra, dated 0th 'December 1849 . 

Thakoor Pandey, (Defendant,) Appellant, 
versus 

Ruktoo Pandey, Gunesli Pandey, Musst. Muntoorna, (widow of 
Hunman,) and Musst. Soobaron Koer, (widow of Sunker,) 
(Plaintiffs,) Respondents. 

Claim, for possession of an 1 anna share of jujman fees styled 
“ lite birt proliitan,” in Doulutgunge, &c., eleven villages in 
pergunnah Mangee, by succession appertained to the share of 
Musst. Ajnasee Koer, deceased, widow of Bissember Koer ; valu- 
ation Company’s rupees 63, at Company’s rupees 3-8 per mensem. 

This suit was instituted on the 6th July 1848. It appears that 
one half pie share of this claim was originally decreed by the 
sudder aineen of Chupra on 5th May 1842 ; but, in appeal, the 
suit was sent back for re-trial on the 17th September 1842, observ- 
ing that there was a mixed claim of both heirship and adoption, 
which had not been sufficiently enquired into. The share above 
mentioned was again decreed in favor of plaintiff by the moonsiff 
on 8th August 1843, and nonsuited by the principal sudder ameen, 
in appeal, on the 27th February 1844, as it did not involve the 
whole claim in dispute. This suit was accordingly reinstituted, 
claiming the entire 1 anna share as above mentioned. The follow- 
ing genealogical table exhibits the relative position of the parties 
to this suit with reference to the deceased Musst. Ajnasee, a 
portion of whose heritable rights are under litigation. 
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Neknamun, the common ancestor of both parties, is stated to 
have been one of the acknowledged prohits of the above villages, 
whose share of fees for the performance of religious ceremonies 
amounted to one-fourth. Plaintiffs, the heirs of Juggurnath, and 
defendant, the grandson of Mohen bj/ a daughter^ are said to be in 
undisputed possession of an 1 anna share each of these fees, and 
the remaining 2 annas share, which is admitted to have descended 
to Musst. Ajnasee, (now deceased,) is in dispute. Plaintiffs claim 
the whole share, denying the right of defendant to succeed, being 
the grandson of Mohen by a daughter ; whereas they (plaintiffs) are 
the grandsons and widows of grandsons, heirs of Inder Pandey in 
lineal descent. 

Defendant maintains that by the law of inheritance his right 
cannot be questioned ; he, moreover, asserts that Mohen Pandey 
relinquished his whole property in his favor by a deed of gift, dated 
7 th February 1820. Mohen, however, never succeeded to Musst. 
Ajnasee’s share in litigation, having died previously. 

The moonsiff decrees in favor of plaintiffs upon the ground that 
sons in lineal descent are preferable to a daughter’s son. He 
further considers the act of adoption to be not proved, and argues 
that if Thakoor was Mohen Pandey’s rightful heir, tliere was no 
necessity for the transfer of his property by a deed of gift, which 
he accordingly lays aside and decrees in favor of plaintiffs, with 
interest and costs as usual. Defendants appeal in dissatisfaction. 

Judgment. 

The point at issue in this case seems to be who are the legal 
heirs, and as such entitled to succeed to tlie ancestral rights of 
Musst. Ajnasee ; with a view to ascertain this point it must first be 
enquired into whether the defendant being a daughter’s son in the 
fourth degree has any legal claim to participate in ancestral rights 
left by a husband’s widow (who died without issue) along with 
plaintiffs, who are sons in the fourth degree, the claim of the widows 
of grandsons and great grandsons in lineal descent will again 
depend upon their husbands’ having obtained possession of their 
share; otherwise their position will be the same as him who is 
descended from a daughter; secondly, is the position of de- 
fendant in any way affected, if proved, to be the adopted son of 
Mohen Pandey, his maternal grandfather ? thirdly, is the office of 
prohit” amongst Hindoos, according to the Benares school (which 
governs the decisions of such cases in this district) heritable without 
the consent of jujmans ; and are its emoluments devisable amongst 
heirs, the same as other ancestral property? 

For a proper solution of these points a reference to the division- 
al pundit is necessary ; the bywusta filed with the record does not 
embrace the exact point at issue ; the question proposed was re- 
stricted to whether an adopted grandson could succeed to his grand- 
uncle’*^ property ; but the moonsiff states that the act of adoption by 
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Mohen Pandcy is not proved. The defendant^ however, rests his 
plea also upon being an heir to Musst. Ajnasee, which, he says, 
plaintiffs (in a petition dated 3rd April 1844,) admitted, as well as 
being the adopted son of Mohen Pandey ; and as plaintiffs dispute 
his right to inherit being a son’s daughter, that question should have 
been referred to the divisional pundit, furnishing copy of the family 
tree or record (which I observe is not disputed by either party.) 
The moonsiff may be correct in his own opinion as to the line of 
succession, though the right of widows to succeed to ancestral pro- 
perty left by a person dying without issue seems doubtful, he is at 
any rate required by the Regulations in disputed points on Hindoo 
law to be guided by the bywusta of the divisional pundit, and for 
the above reasons I consider this decision of the moonsiff imperfect, 
and I am again compelled to return this case for re-investigation. 
The sudder ameen and moonsiff of Chupra, if unable to effect an 
amicable adjustment between the parties, will, after calling for a 
“ bywusta” from the pundit of the Behar circle, with reference 
to tile length of time that this case has been pending before the 
courts, take it up at once, and dispose of it without further delay. 

Ordered, 

That this appeal be decreed with refund of stamp duty, and the 
case be sent back for re-trial. 


The 14Tn March 1851. 

No. 36 of 1849. 

Regular Appeal from a decision passed by Moulvee Mahomed Waheedood- 
deen, late Moonsiff of Chupra, dated 9th November 1849 . 

Isreepershad Opadea, (Plaintiff,) Appellant, 
versus 

Ameen Allee, (Defendant,) Respondent. 

Claim, for confirmation of right to possession of a plot of land 
12^ cubits by 5^, situated in Ruttonpoora, and reversal of an order 
by the criminal authorities upholding possession of defendant, dated 
10th January 1849. 

This suit was instituted on the 6th March 1849: it appears that 
the moonsiff went to the spot, and found that the land claimed by 
plaintiff appertained to the house and land purchased by Ameen 
Allee, (the defendant,) from Nukched, by a bill of sale dated 6th 
March 1829, and which was eventually confirmed by a decree of 
court, dated 21st March 1836. The plaintiff rests his proof upon the 
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evidence of six witnesses, adducing no documentary proof in sup- 
port of his claim, and the evidence referred to merely alludes to 
plaintiff having formerly placed his carts on the vacant spot with- 
out hindrance. This is insufficient. I see no reason to interfere 
with the moonsiff’’s decision rejecting plaintiff’s claim, plaintiff has 
failed to prove that he possesses any proprietary right in the land, 
indeed his brick dwelling-house (according to the maps filed) is 
situated on the opposite side of the road, and although plaintiff has 
a zenana” apartment on the same side of tlic road with defendant, 
still another house intervenes between that and the piece of land 
claimed, and which was purchased by defendant, and in which his 
brother Kheirat Hosein and Kifayut Allee now reside. I observe, how- 
ever, that the mooiisiff has ordered a fine of ten rupees to be levied from 
plaintiff for having brought forward a vexatious complaint, I remit 
this fine, seeing no sufficient grounds for believing that this suit was 
instituted from motives of enmity or other vexatious cause; I 
think there was a bona fide presumption of right entertained, and 
no wilful attempt to acquire possession of another man’s property. 

Ordered, 

That this appeal be dismissed, with costs, and the moonsiff’s 
decision be affirmed, and the fine imposed be remitted. 


The 24x11 March 1851. 

No. 5 of 1850. 

Regular Appeal from a decision passed by Mouluee Mahomed Waheed- 
ooddeen^ late Moonsiff of Chupra, dated 10//i December 1849. 

Degumberpershad, (Defendant,) Appellant, 
versus 

Janki, (Plaintiff,) Respondent. 

Claim, Company’s rupees 65-13 annas 3 pie, being the principal 
and interest, due on an account current, 

A previous claim was instituted under date 2nd March 1846 by 
Doorgbijai Sabo, the father of plaintiff, for Company’s rupees 
62-6-3, and nonsuited by a former moonsiff, (Asud Allee) on 
20th July following, for omitting an item of rupees 3-7 let off, 
and thereby, (as it was assumed,) reducing the claim to an amount 
less than rupees 64, by which 4 rupees stamp was saved. No 
appeal was preferred against this order. The present suit was 
re-instituted on the 26th February 1849, with an additional claim 
of rupees 1.5 borrowed after the former account had been closed, 
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upon which the claim was preferred, but before the first suit was 
instituted. 

The particulars of the amount claimed are as follows : 

Co.'' a Us. Co.\s Rs, 


Dr. 50 7 6 Principal, 

29 8 0 Interest, 

15 0 0 (Above referred,) 

94 15 6 


40 

0 

0 

Cr. 

54 

15 

6 


54 

15 

6 

Interest. 

109 

15 

0 


25 

0 

0 

Paid. 

19 

1 

9 

Interest. 

65 

13 

3 

Balance. 


Defendant admits having had money transaction with plaintiff’s 
father, but objects to two items in the account, viz., the additional 
loan of 15 rupees said to have been taken on his account by his 
brother Rngghonathpershad, and the credit of rupees 25, denying 
that the 15 rupees was ever borrowed, and if so, that it would have 
appeared in the former suit, and urging that rupees 50 was paid, 
viz. 25 rupees as exhibited in the plaintiff’s khatabuhee and 25 
rupees as per separate receipts. 

Plaintiff* avers that the 15 rupees was duly paid, and that the 
25 rupees was first taken on the 14th Assin 1244 Fusly Buddee, 
and duly entered in the book, and the second 25 rupees was bor- 
rowed on the 14th Assin 1244 Fusly Soodee, and for which a 
separate receipt was granted. 

The moonsiff has decreed in favor of plaintiff for the reduced 
sum of Company’s rupees 62-6-3 (deducting 3 rupees, 7 annas) 
admitted in the former case to have been left off, but recharged 
in the present suit, with interest as usual to date of liquidation. 


Judgment. 


The appeal is preferred on the above two points at issue, I have 
first to notice that the grounds of nonsuit in the first instance 
were insufficient : plaintiff was at liberty to forego a part of his 
claim to save law expenses, or for any other cause, and the penal- 
ty is, that he could not afterwards claim that which ho had relin- 
quished in his first suit, I observe that the item of 15 rupees is 
duly entered in plaintiff ’s account current as paid to the defendant 
through Ruggonath his brother, and the item could not have been 
entered in the former account as it was borrowed in Jy te, and the account 
closed in Bysak 1244 Fussily ; and there is no reason to doubt the 
correctness of the extract exhibited ; and as respects the disputed 
25 rupees, I concur with the moonsiff in believing that the receipt 
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and entry refer to the same item, and the insertion of Buddee in 
one and Soodee in the other was a clerical error, which is sought 
to be taken advantage of, and for this reason that the amount, the 
date, and month and year, the name of the payee (Benipershad) all 
correspond. For the above reasons, I am of opinion that the decree 
of the lower court should be confirmed. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
moonsiff be affirmed. 
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Present: F. SKIPWITH, Esq., Officiating Jcdge. 

The 4th March 1851. 

No. 38 of 1851. 

Appeal from the decision of Bahoo Ramtaruch Roi, Moonsiff of Lushker^ 
porcy dated ?>\st December 18 , 50 . 

Choramoonee Acliarj and Ruttunmonce Acharj, Appellants, 

versus 

Mujeed Oollah, Repondent. 

The appellants claimed rent for some land occupied by the respond- 
ent in the years 1254 and 1255, agreeably to a kubooleut executed 
by him to the respondent. 

The respondent admits that the land is in his possession, but 
pleads that he holds it in fee simple, and he denies that he has ever 
paid rent to the appellants or executed a kubooleut to them. 

The moonsiff decided the case on the 13th July 1850, but it 
was returned to him on the 2nd of September last to ascertain 
whether the respondent had paid rent for 1252 and 1253. This was 
done, and in his present decision, the moonsiff observes that there 
is no evidence of rent having been paid in those years, for that 
he cannot believe the evidence of Suleemoollah, Amjud and others, 
who say that in lieu of rent the respondent sold to the appellants 
a cow and calf, because, had this been so, the appellants would have 
mentioned the circumstance in his rejoinder when he mentioned 
the date of the kubooleut alluded to in his plaint. The kubooleut 
which is dated the 4th Jeyt 1252, he considers irrelevant to the 
present claims for rent for 1254-55, as that is for one year only. 
He, therefore, dismissed the suit. 

The appellant urges that the kubooleut is duly proved that the 
payment of rent for the years 1252 and 1253, is established by the 
evidence of Sumboonatli and Prankishen besides the witnesses 
mentioned above. That his right to the land and the occupation of 
it by the respondent are proved, and that Radachurn, Tarachund 
and Suleemoollah have proved his promise to pay rent for 1254 
and 1255. 


23 
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Judgment. 

Several witnesses have deposed to the execution of the kubooleut, 
but I place no credit upon their assertions, as tlie appellants omitted 
to mention the date of the kubooleut in his plaint, which he would 
have done had it then been in existence. It is, moreover, unim* 
portant as to the present claim, if true. It is executed for the 
year 1252, and tlie rent claimed is for 1254 and 1255. For the 
reasons stated by the inoonsiff, I discredit the evidence of Amjud 
and others as to the soiling the cow in lieu of rent, and the 
evidence of Sumboonath and IVankishen is insufficient. Prankishen 
says that about five, six, or seven years ago he knows that tho 
respondent borrowed money from Sumboonath and paid 3 rupees 
rent to the appellants ; but he cannot state tlie precise year, nor can 
he recollect how mucli money he took from Sumboonath, nor 
whether one or both of the appellants signed the receipt. Sumboo- 
nath states that in 1252 lie borrowed 7 rupees, 2 annas of him 
upon a written document, and paid 3 rupees of it to the appellants, 
but lie afterwards said that he stated he intended to pay. 

Radachurn and Taramonec say that on asking the respondent 
why he did not pay rent for 1254 and 1255, he admitted the justice 
of* the claim, and tliat he intended to pay, but they assign no reason 
afi given by liim for not paying on demand. I therefore dismiss 
tlie appeal, and confirm the mooiisift’s decision. 


The 7th March 1851. 

No. 39 of 1851. 

Appeal from the decision of Baboo Chumler Kishore Rop, Moo7isiff of 
Ihngajeeahy dated 2^th December 1H50. 

Masst Surree Dossee and Hoolasram Deb, Appellants, 

versus 

Prankishen, Respondent. 

The respondent sued for rupees 50-4-2, being the value of a 
bond with interest, executed by Musst Surree Dossee on her 
security Hoolasram, dated 18tb Bysack 1253. 

Musst Surree Dossee says that she is a servant of the respond- 
ent and has sued him for her w^ages ; that she signed a document 
relative to her service, but has never given the bond, the subject 
of the present suit. Hoolasram says he became security for the 
other appellant on her entering the respondent’s service, but 
denies all knowdedge of the bond. 

Idle moonsiff considered the execution of the bond and the 
payment of the money to Sursuttce on the security of Hoolasram 
proved, and further that the appellant Sursuttee is a servant in the 
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respondent’s house. The set of an account of wages he would not 
allow, as a separate action had been brought by Sursuttee for them, 
and which she had allowed to go by default. He therefore decreed 
the amount claimed. 

The appellants urge in appeal that Sursuttee sold herself as 
a slave to the respondent for rupees 35 ; but that she never execut- 
ed the bond filed by him. They further jdcad that the bond is 
not proved as the witnesses have contradicted themselves. 

The plea of slavery is repugnant to tlie plea of service and 
to the claim for wages urged by the appellant in the moonsiff’s 
court and is inadmissil)lc. The second pica is incorrect. I have 
carefully examined the depositions of the witnesses, and can find 
no discrepancies in tliein, and they are Ijoside borne out by the 
appellants’ witnesses, wlio say they know that Sursuttee is a servant 
in respondent’s house, and that they have lieard she borrowed 
some money from him. The writer of the bond cited by the 
appellant says he wrote the bond for rupees 35, but only saw 
rupees 24 paid; but in o])position to him, tlie witnesses to the bond 
say the full sum entered was given. The appeal, therefore, is 
dismissed, and the moonsitf’s decision confirmed. 

The Ttii Mauch 1851. 

No. 49 of 1851. 

Appeal from the decision of Baboo liergonree Bose^ Moonsiff of Rusool^ 
gunge^ dated 30/A December 18j0. 

Mahomed Zuckee, Appellant, 
versus 

Mahomed Kadccm and others. Respondents. 

The respondents sued for possession of 1 koolba, 9 hear, 6 jut, 
2 reg of land, with mesne profits. Tlie appellant filed an answer, 
but the moonsitf decided the suit under a deed of relinquislimeiit 
filed by the respondents’ vakeels. 

The respondents appealed, urging that they had never executed 
the vakalutnamah under which the deed of relinquishment was filed. 
On the 7tli of March 1850, the moonsitf’s decision was reversed, 
and the case was returned that he might enquire into the execution 
of the vakalutnamah. 

The respondents denied in toto the execution of the vakalut- 
namah, and the moonsiff‘ took evidence to its execution, and after 
hearing all the evidence brought forward by the parties, decided 
that the vakalutnamah was not satisfactorily proved to liave been 
executed by the respondents, and he, therefore, rejected the deed 
of relinquishment filed under it. 

From this decision the appeal is now presented and the appellant 
urges that it has been duly proved to have been executed by the 
respondents, and acknowledged to be their act and deed before the 
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cazee of Russoolgunge in the presence of certain witnesses ; but 
that tliese witnesses have not been examined. 

Judgment. 

On examination of the record shows this to be true, but that they 
were not examined was the fault of the appellant who was called upon 
by the moonsiff to prove the execution of the vakalutnamah, but 
he took no steps to procure their attendance. 

The vakalutnamah was tested by the cazee of Russoolgunge, in 
the presence of witnesses who deposed on oath that the signatures 
affixed to it were subscribed by the respondents ; but it does not 
appear that either of the five respondents was present. It is also 
insufficient for the pui’pose for which it is pretended to have been 
executed and under which the vakeels appointed by it acted. It 
gives them the power to file a deed of relinquishment on their be- 
half, but it does not expressly give them the pow’er of writing it, 
nor does it contain any instructions for them to write one. Their 
preparing one, therefore, under such a document, is illegal. The 
cazee, moreover, has no power to test a vakalutnamah at all, and 
the document therefore is useless. Under these circumstances 
I confirm the moonsifi’s decision, and dismiss the appeal. 


The 10th March 1851, 

No. 43 of 1851. 

Appeal from the decision of Baboo Hergouree GhosCy Moonsiff of Rus- 
soolgungCy dated 21th December 1850. 

Kureem Khan, Appellant, 

versus 

Mahomed Morad alias Morad Mundul and others, Respondents. 

The respondents sued to obtain possession of 3 koolba, 11 kear, 
5 jut of land, with mesne profits, under the following circumstances : 

He states that a rent-free tenure called Jumsheer, No. 51, was 
sold in execution of a decree of the court and was purchased by 
him, and that it consisted of 3 koolba, 1 1 kear, 5 jut of land ; but 
that the ameen deputed by the court only gave him possession of 

3 koolba, 2 kear, 2 jut, 2 reg ; that the land was afterwards re- 
sumed, and that the deputy collector made a settlement with him 
for 3 koolba, 7 kear, 1 jut; that he occupied this land, and also 

4 kear, 3 pao, 4 jut, for which no settlement was made, and that 
on the 1st By sack 1250, the appellant forcibly ousted him from the 
whole. 

The appellant denies that the lands claimed by the respondents 
ever formed part of the rent-free tenure purchased by him ; but 
that it is a part of tlieir talook Jumsbeert No. 164, which they hold 
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under a decree of the civil judge confirmed on appeal by the pr<^ 
vincial court of appeal ; that the name of the rent-free tenure is 
Shumsheer and not Jumsheer, and that respondents’ claim is divid- 
ed, because he has omitted in tlic end of his plaint to sue for 3 pows 
of the land asserted by him to have been taken from him. 

In his rejoinder the respondent admits that the name of the land 
is Shumsheer, and he pleads that the estate is recorded in the col- 
lector’s office as consisting of 3 koolba, 11 kear, 5 jut; but tliat 
agreeably to the mofussil papers it consists of 3 kool, 1 1 kear, 3 
pows, 5 jut, and that he has on that account mentioned botli state- 
ments in his plaint. 

The nioonsiff deputed an amcen to measure both the rent-free 
tenure and the talook, and, after a comparison of the boundaries of 
the land sued for witli the chittahs and the deed of settlement of 
the deputy collector, gave a decree for the respondent. 

The appellant urges tliat under his decree he is entitled to liold 
8 koolba, 5 kear of land, and that although it is proved that he 
holds possession of 7 koolba, 10 kear, 2 paos, 4 jut, 2 reg only, 
inclusive of the disputed land, yet the moonsiff has taken from 
him the land sued for. That the respondents have in their rejoin- 
der claimed 3 paos of land, more than is set forth in their plaint, 
and that the land taken is part of that held by liim under the 
judge’s decree. 

Judgment. 

It was unnecessary for the moonsiff to measure the appellant’s 
talook. The only points he had to decide were whether the land 
sued for formed part of the appellant’s decree or not, and if not, 
whether it was in the possession of the respondent, and was forcibly 
taken from him by the appellant. The appellant’s decree has not 
been filed, so that the boundaries of the land sued for have not been 
compared with the boundaries laid down in the decree. The ap- 
pellant petitioned for time to file the decree which was, he said, 
among the records in the judge’s office ; but the moonsiff did not 
listen to his prayer. The moonsiff has, moreover, omitted to record 
any distinct opinion as to the forcible dispossession of the respond- 
ent by the appellant, and the case therefore must be remanded for 
re-trial. The appellant’s plea that the respondent has by his re- 
joinder sued for more land than is mentioned in his plaint, must be 
overruled, because the full amount of the land claimed is entered 
in the plaint, and the discrepancy noticed by the appellant has been 
satisfactorily explained in the rejoinder, and it is the duty of the 
judge to decide the point. For the reason stated above I remand 
the case for re-trial. The appellant is entitled to receive back the 
value of his petition of appeal. 
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The JIth March 1851. 

No. 3 of 1850. 

Appeal from the decision of Moidvee Sadut Ally Khan Bahadoor^ Principal 
Sudder Aineen, dated 3l5t January 1850. 

Lall Beebec, Belaetee Beebee, and Hum Becbee, Appellants, 

versus 

Mofuzul Ilosscin, Respondent. 

The respondent brought an action against Morad Beg and the 
appellants, to recover from tliem the sum of rupees 4782-8-9-12, be- 
ing tlie princi[)al and interest of a sum advanced on account of a 
lease of lands, to ^vllich lease tlie appellants being co-sharers with 
Morad Betr subscribed their names and affixed their seals in token 
of their assent. 

The appellants denied that they had in any manner attested the 
lease, or received any benefit from it, and the principal sudder 
arnecn releasing them from the claim gave a decree against Morad 
Beg only, lie, however, declared the appellants liable for tlieir own 
costs of suit, amounting to rupees 261-1-7, as he considered some 
former suits brought by them against the respondent and Morad Bog 
to have been instigated by the latter for the purpose of harassing 
the respondents, and to amend tliis part of the decree the present ap- 
peal has been instituted. 

The appellants urge that in former suits relative to the lands in 
dispute tlicy have denied all knowledge of the lease the subject of 
the present action; that the respondent was aware of this fact, and 
lliat lie had, therefore, wTongfully made tliem parties to the suit. 

The respondent filed a reply, declaring tlie decrees alluded to, to 
have been collusively obtained, and he urges that appellants and 
Morad Beg are still living in one house, and that it is proved by the 
evidence of Ramkishen that Morad Beg is the sole proprietor of the 
estate. 

Judgment, 

There is jiio evidence to show that the appellants derived any be- 
nefit from the lease, or sufficient to prove that they attested it by 
their seals or signatures, nor is there reason for supposing that the 
former decrees were obtained collusively for the purpose of harass- 
ing the respondent. When Morad Beg, the son, husband and father 
of the appellants, claimed the whole estate, to part of which the ap- 
pellants w'ere entitled, it was absolutely necessary for the preserva- 
tion of their rights to sue him, and the fact of their living together, 
they being so nearly connected, cannot affect the case. The 
deposition of Ramkishen, who says Morad Beg is the sole proprietor, 
is no evidence of collusion, and is opposed to the decrees obtained 
by the appellants. Having been released by the principal sudder 
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ameen from the respoaident’s claim tliom; appellants are, agreeably to 
the practice of the courts, entitled to their costs, and I therefore 
amend the decree, and award costs, witli interest from the principal 
sudder arneen’s decree to tlie date of realization. 

The 12x11 March 1851. 

No. 2 of 1850. 

Ap'peal from the decision of Moulvee Nazzeer Oodecn^ Sudder Ameen, 
dated ' 17 th August 18.")0. 

Ilurree Churn Surinah and others, Ap[>ellants, 
versus 

Sookdebram Gliose, Respondent. 

The appellants sued to obtain possession of certain lands, from 
wliich they stated they had been forcibly dispossessed by the re- 
spondent in the month of Jyte 1246, under a decision of Jieoula- 
tion XV. of 1 824, to wliicli they were not a party. 

The respondent pleaded that the date of tlie appellant’s claim must 
be taken to be the 25th Chyte 1244, the date of their alleged pur- 
chase as they had never obtained possession, and that consequently 
the suit was inadmissible, the period of 12 years having elai>sed. 

The sudder ameen did not allow the appellants time to re[)ly ; but 
states, in his decision, that it is evident from the pleadings in a 
former case instituted by some of the a}>pellants for the recovery 
of the price paid by tlicmfor the land, as well as from suits insti- 
tuted by them for rent, that they have never had ])ossession of tlio 
lands, and he, therefore, dismissed their claim as the period of 
12 3"ears and one day has clasped since the date of sale to the date 
of the institution of the suit. 

The appellants urge that if they had been allowed to reply and 
to file their exhibits they could have proved their possession, and 
that the cause of action arose in Jyte 1 246, and that the suit has 
consequently been bro(]glit within tlie period of 12 years. 

The decision of tlic sudder ameen is clearly premature. He 
ought to have allowed the parties to have cornjdeted their plead- 
ings, and then have drawn up a proceeding agreeably to Section 10, 
Regulation XXVI. of 1814, and afterwards to have taken evidence 
to the point at issue and then decided it. This he has omitted to 
do, and I, therefore, remand the case. 

The appellants are entitled to the value of their stamp. 
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The 24th March 1851. 

No. 4G of 1851. 

Appeal from the decision of Moonshee Ramiaruck Roy^ Moonsiff of 

Lushkerpore^ dated Z\st December 185Q. 

Sheikh Daghoo and another, Appellants, 
versus 

Musst Kooheenee Dossee, Respondent. 

The respondent sued to set aside a fraudulent sale effected by 
the father of the appellants to them, with the view of preventing 
the sale of certain lands in execution of a decree. 

The appellants pleaded that their father had sold the land to 
them in lieu of a claim they had upon him an account of a marri- 
age settlement of their mother, as their possession of the land had 
been investigated summarily before the moonsift*, he called for the 
case and examining the exhibits filed therein, replaced the case in 
his office, and founded his decree upon them. 

This was irregular, and I cannot decide the appeal. I therefore 
return the case to the moonsiff, that he may allow the parties a 
reasonable time to take back their documents, and file them in this 
case, and at the expiration of the period that he give his decision 
de novo. The appellants arc entitled to the value of their stamp. 

The 25tu March 1851. 

No. 13 of 1849. 

Appeal from the decision of MouJvee Sadut Ally^ Principal Sudder AmeeUy 
dated \2th June 1849. 

Srimutee Sabitrali Dibea and otliers. Appellants, 
versus 

Doolal Chand and others. Respondents. 

The respondents plead tliat in mouza Goresunker there are two 
talooks, which were formerly the property of Gobindram, one 
No. 254, called Gobindram, with a jumma of rupees 3-9-12, the 
other No. 212, called Soondersingh Naharsingh, consisting of 
5 koolba, 5 kcars of land, with a jumma of 1 rupee ; hat their 
father Kungal Das purchased the first named talook by three sepa- 
rate deeds and obtained possession : and that the second talook was 
sold for arrears of revenue and purchased by Ramkanoo, who on 
taking possession of it ousted him out of 4 koolba, 4 k., 2 p., 5 j., 
within certain boundaries named by them in their plaint, apper- 
taining to their talook Gobindram, in the month of Phalgoon 1244 ; 
that their father died in 1248, leaving them his heirs, and they con- 
sequently bring this action to obtain possession of the abovemention- 
ed lands, together with mesne profit. 
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The appellant Sahitrah Dibea pleaded that her husband Brij~ 
kishore Soorwah, (who is deceased), never dispossessed the respond- 
ents of the lands claimed ; that he purchased talooks Soondersingh 
and Mahersingh, consisting of 1 1 k. 11 k. 2 p. 5 j., in mouza 
Goresunker, at a sale for arrears of revenue in the name of Ram- 
kanoo, and was put in possession of 8 k. 8 k. of it in the year 1245 ; 
that he contemplated bringing an action for the recovery of the 
remainder of the land but died, leaving her his heir; and that in 
1253 tlie respondents forcibly dispossessed her of the only lands her 
husband had obtained possession of ; that the respondents have not 
laid down the boundaries of the talook correctly, and have laid their 
claim for mesne profits at too high a rate. 

Kashenath (who has not appealed) stated that he bought the 
talooks Soondersingh and Maharsingh from Ramkanoo in the month 
of Srawun 1253, and obtained possession of a part of it. 

The principal sudder ameen, in his proceeding drawn up agree- 
ably to Section 10, Regulation XXVI. of 1814, declares the ])oint 
to be determined to be whether the land claimed belongs to talook 
Gobindram, No. 254, or to talook Soondersingh and Maharsingh, 
No. 212,” and on his final proceeding he observes that the boun- 
daries of the two talooks have never been distinctly laid down, but 
the two have been held jointly though the boundaries are traceable 
in certain mofussil documents named in his proceeding, and accord- 
ing to which he decides the land to appertain to talook Gobindram. 
lie, therefore, decreed possession of the lands claimed to the respond- 
ents agreeably to boundaries laid down in their plaint, and made 
Sabitrah Dibea and others answerable for mesne profits from the 
date of dispossession to the 5th of Srawun 1253, and Kaslieenatli 
from that date to the day on which they obtained possession of tlie 
lands. 

Musst. Sabitrah Dibea urges, in appeal, first, that the two 
talooks have never been separated, and that the principal sudder 
ameen has no power to divide them ; secondly, that though in cer- 
tain documents in the collector’s office the quantity of lands apper- 
taining to cither talook is specified, yet Gobindram was the owner 
of both and occupied them jointly, no legal separation having ever 
taken place ; that the respondents claim lands within certain boun- 
daries recorded in their deeds of sale ; but that these deeds are frau- 
dulent, and that the boundaries laid down in them do not agree with 
the boundaries specified in the dhole and other papers according to 
which the land has been awarded to them ; thirdly that they were 
in 1153 ousted by respondents from the lands they had been put in 
possession of, and that this fact has not been noticed by the principal 
sudder ameen ; fourthly that the lands are not proved to belong to 
talook Gobindram, and that the ameen deputed to measure the lands 
was bought over by the respondents, and yet the boundaries laid 
down by him do not agree with those of the plaint. 

24 
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'J'iie vakeels of the appellant were asked whether they mean to 
assert that the two talooks in dispute were held in joint occupation 
at the decennial settlement, and they reply yes, as far as regards mouza 
Goresunker, though they have discovered since their purchase that 
althougli Gobindram held them both jointly he has given in 
papers sliowing their lands to be separate, though they have never 
been legally divided. 

Judgment. 

The decision of the principal judder ameen does not divide the 
two estates as by the process of butwarra, but declares that accord- 
ing to certain documents there appear to be recognised boundaries 
between them ; and that by the evidence adduced the lands claimed 
are proved to have been held as part of Gobindram talook, and that 
they are included in the boundaries laid down in the deeds of sale. 
The authenticity of those deeds were not questioned by the appel- 
lant in the lower court, and the plea, therefore, of fraud cannot now 
be entertained. They must be considered to be legal. The plea 
that the respondent took forcible possession of the lands in 1253 
need not be enquired into, as the mesne profits accruing subsequent 
to that period have been decreed against Kashenatli wdio has not 
appealed. 

The only question therefore is, whether the lands decreed are in- 
cluded within the boundaries of the plaint and belong to talook 
Gobindram. On this point there can be no doubt but that the deci- 
sion of the principal sudder ameen is correct. The evidence of both 
parties proves the boundaries of the lands claimed to be correctly 
laid down in the plaint, and it is equally clear tliat they belong to 
the talook Gobindram, and are included in the boundaries of the 
deeds of sale. The documents mentioned by the principal sudder 
ameen establish this fact The boundaries laid down by the ameen 
exactly correspond with those of the plaint with one exception. The 
western boundary of field No. 2, is declared by him to be the road 
of Rajkister Dhur, wdiereas in the plaint it is stated to be talook 
Gobindram. Rajister Dliur succeeded Gobindram as the proprietor 
of the talook, and the road named evidently runs through the talook. 
I therefore confirm the decision of the principal sudder ameen, and 
dismiss the appeal, with costs. 
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The 26th March 1851. 

No. 52 of 1851. 

Appeal from the decisioji of Baboo Ramlaruck Ttoy^ Moomiff of Lushker- 
pore, dated 31*-^ December 1850. 

Oochubram Pal, Appellant, 

versus 

• 

Neeamut Nigavee, Musst. Phubee and others. Respondents. 

The appellant stated that on the 8th Kartick 1254 the respondents 
gave him a note of hand for rupees 14-14, on account of rent due 
to him for a house and lands occupied by them agreeably to their 
kubooleut in mouza Ruttenpore, in talook Mahomed Nazeer No. 1. 

The respondents pleaded that they live in mouza Tarapassah, and 
have never executed either the note of hand, or the kubooleut 
mentioned in the plaint. 

The moonsiflP*, in his decision, observes that though the witnesses 
swear to the note of hand their evidence is utterly unworthy of 
credence, for it is proved that the respondents live in separate houses 
and occupy difterent lands, and yet the amount alleged to be due 
from each is not specified in the note of hand; moreover, the kubooleut 
was given more than five months after the commencement of the year 
for which it is pretended to have been executed ; that there is a 
dispute between the owners of talook No. 1 and talook No. 1051, 
and finally it is proved that the respondents live in mouza Tara- 
passah and not in Ruttenpore. 

The appellant urges, first, that the respondents live in one baree, 
though they occupy distinct houses, and that they jointly cultivate 
the lands ; secondly, that they used to live in Ruttenpore, but have 
since gone to Tarapassah ; and thirdly, that the note of hand is 
duly proved. 

Judgment. 

For the reasons stated by the moonsiff I consider the evidence in 
support of the note of hand wholly insufficient, and the witnesses 
affect an ignorance of the circumstances under which the transaction 
took place which is very suspicious. The only witness examined 
on behalf of appellant to prove that the respondents live in Rutten- 
pore, distinctly asserts that they live in separate houses, and he 
states that mouza Ruttenpore is situated within mouza Tara- 
passah. I see no reason to interfere with the moonsiff’s decision, 
and accordingly dismiss the appeal. 
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The 26th March 1851. 

No. 53 of 1851. 

Appeal from Baboo Hergouree Bose^ Moonsiff of Russoolgiinge, dated 
22nd January 1851. 

Sheikh Kahil, Appellant, 
versus 

J ugermohun So^rmah, Respondent. 

This was an action brought by the respondent for rupees 30-5-1, 
being the value of a bond, dated the 17th Bysack 1253, with interest. 

The appellant pleaded insanity. As the bond was duly proved 
and the appellant was unable to prove his plea, the moonsift* decreed 
the case. 

The appellant now urges five objections : — 

1st. That the proceedings required by Section 10, Regulation 
XXVI. of 1814 was omitted. 

2ndly. That no local investigation was held by an amcen. 

3rdly. That no futwa was taken from the law officer in the case. 

4thly. That the respondent’s witnesses have contradicted them- 
selves. 

5thly. That it is proved he was on the date of the bond insane. 

Judgment. 

The first pica is unavailing, for although the case was instituted 
previous to the publication of Act XV. of 1850, the proceeding was 
held. The second and third are frivolous, for there is no reason 
why a local investigation should be held, or a futwa called for. 
The fourth is unavailing, for the witnesses do not difi'er upon any 
material point, and they all swear to the execution of the bond. The 
fifth plea is incorrect. There is no evidence whatever to show that 
the appellant was insane when the bond was written, for although 
he has produced several witnesses to this fact, they only say he was 
insane one month of Maugh, and recovered the following month of 
Maugh, but they do not state the year nor any act from which insanity 
may ue inferred. I therefore dismiss the appeal. 
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The 31st March 1851. 

No. 45 of 1851. 

Appeal from Baboo Ska rodaper shad Ghose, Moonsiff of Ajmereegtmget 
doted 28M December 18.00. 

llurmad Das and others. Appellants, 
versus 

Raincliurn Nag, Respondent. 

The respondent sues to recover rupees 28-7-2, being the amount 
of rent, with interest, due from the appellants for four 3 'ears, agree- 
ably to kubooleuts executed by them on the 16th Poos 1252. 

The appellants state tliat Rainj)aree had a decree against them 
which he sold to Sheebchurn in Ramchurn’s name, and that he 
apprcliended him in the month of Poos 1252, and while in duress 
took from him the kubooleuts, the ground of the present action, and 
also a bond tlie subject of appeal No. 47 ; but that they do not 
cultivate any land belonging to the respondent, and that they all 
swore not to complain against the other. 

The respondent replied that they brought Ramparee’s decree 
against the appellants who paid them the sum of rupees 22-10-2-D, 
and assigned to them land of the value of rupees 50, which, however, 
they retained in their own occupation, giving them kubooleuts for 
the same on the 16th Poos 1252, on which date they also gave them 
a bond for rupees 40, the balance of the decree. 

The moonsiif considered the execution of the kubooleuts to have 
been voluntarily made under the circumstances detailed by the 
respondent, and gave a decree for the amount claimed. 

The appellants urge that the moonsiff did not depute an amcen 
to liold a local investigation ; that the respondents swore on oath not 
to bring the present claim against them, and that, if Pran Thakoor, 
the writer of the bond and kubooleut, and one Oodenath had been 
examined, the result would have been different, and tliat the claims 
are absurd, as only 15 rupees remained due for the former decree. 

Judgment. 

I can see no reason whatever for holding a local investigation, 
so that the first plea of the appellant is unavailing. The second, 
though sworn to by the appellant’s witnesses is incredible, for they 
say Moolukchand alone was present, and yet the other defendants, 
his brothers, never sued to set aside the documents so taken. 
Pran Thakoor was not cited by the appellants at all, and though 
they filed some questions with the view of having Oodenath 
examined under a commission, he being resident in Benares, they 
took no steps for issuing it. They have filed no papers to show 
that 15 rupees only were due under the former decree, which 
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they would have clone had their plea been good. Under these 
circumstances I see no reason to interfere with the moonsiff’s 
decision, and accordingly confirm it, and dismiss the anneal. 


The SlsT March 1851. 

No. 47 of 1851. 

Appeal f rom the decision of Baboo Sharodapershad Ghose, Moonsiff of 
Ajmer eegvnyey dated 2Sth December 1850. 

Ilurmadas and others. Appellants, 
versus 

Ramchurn Nag and others. Respondents. 

The subject of the present action is the bond for rupees 40, exe- 
cuted on the 16th Poos 1252, under the circumstances detailed in tlie 
previous case. The grounds of defence and appeal are precisely 
similar and need not be repeated. I confirm the moonsift’s decision, 
and dismiss the appeal. 



ZILLAH TIRIIOOT, 


The Honorable ROBERT FORBES, Esq., Judge. 


The 6th March 1851. 

No. 14 of 1850. 

Regular Appeal from a decision of Moulvee Neamut Alee Khan Buhadoor^ 
first Principal Sudder Ameen, dated 2Gth June 1850 . 

Musst. Premun, wife of Rarn Loll, deceased, and three others, out of 
eight, (Defendants,) Appellants, 

versus 

Pearee Loll, (Plaintift',) Respondent. 

The plaintiff brought tliis action to recover the sum of Com- 
pany’s rupees 1451-2-6, and something more, being the principal 
and interest of collections alleged to have been appropriated in 
1251 and 1252 F. S. . . * . . 

The substance of his plaint is that in 1251 F. S., in partnership 
with Ram Loll, the husband of the defendant, Musst. Premun and 
Purbhoo Opudhya, the ancestor of three others of the defendants, 
he took a thika farm of mouza Sultanpore, &c., from Baboo 
Ramnarain Singh, the mokurercedar ; the three sharers having 
appointed the two defendants, Boonyad Singh and Maharleo Dutt, as 
putwarees, and two others of them Gowree Raee and Oodhee Race 
as gomashtas, all four of whom were empowered to pay whatever 
rents they collected into the coo tee of the two defendants. Ram Loll 
and Purbhoo Opudhya, who are mahajuns; that his (plaintiff’s) share 
of the collections was something more than rupees 1935-4-9, 
out of which his co-sharers had paid rupees 834-14-9 to the malik ; 
and on the latter demantling payment of the balance of the rent 
he (plaintiff*) paid him rupees 1426, from the beginning of 1251 
F. S. to the 19th Chyte 1252 F. S., for which he (plaintiff) has got 
the malik’s receipt and wasil-bakee. On his (plaintiff’s) demand- 
ing the accounts from the putwarees and gornashta, all the other 
amlah, with the exception of Boonyad Singh, in collusion with the 
other shareholders, withheld them, the result of which was a 
summary suit. Afterwards he (plaintiff*) had a wasilat, or 
comparison of collections made by means of the same Boonyad 
Singh and one Munhurun Loll, putwaree of other two shares, the 
result of which was that it turned out that altogether something 
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more tlian rupees 6408-5-6 had been collected between the periods 
above stated, deducting from which the amount of village expenses 
and the shares of his co-partners, his (plaintiff’s) sliare was ru- 
pees 1935-4-9, and a little more, the deduction from which of the 
above sum of rupees 834-14-9, paid to the malik, leave a balance 
due to him of something more than rupees 1100-6, for the recovery 
of which, with interest, this suit is instituted. 

The defendant. Ram Loll, and the three heirs of Purboo Opudhya, 
denying the justice of the plaintiff’s claim, plead that as the plaint 
docs not specify the amount collected in each year, nor give any 
detail of the description of village expenses, or how much was year- 
ly paid to the malik, and how much of plaintiff’s share each 
year remained due by them (defendants,) the suit is irregular 
and opposed to Section 3, Regulation IV. of 1793. The jumma 
khurch account of the amlali shows that from the 19thKartick 
1251 r. S. to 25th Chyte 1252 F. S., only a total of something 
more than rupees 5999-10-7 was collected, besides which they 
toQ\iihY dust giirdehyivom different parties mentioned in the jumina- 
khurch, something more than rupees 3172-11-3, making a grand 
total of rupees 9,172-5-1 1, out of which rupees 7819 were paid 
to the malik for rent, and rupees 1004-9-6 were expended in 
payment of salaries and miscellaneous matters, leaving something 
more than rupees 330-0-6, out of which the amlah paid to the 
plaintiff’ rupees 100-2 ; to the defendant Ram Loll rupees 89-12-9, 
ajid to the heirs of Purbhoo Opudhya rupees 140-1-9. Tho 
plaintiff’s suit is, tliereforo, unworthy of notice, and indeed he 
(plaintiff) has collected and appropriated a surplus for which they 
(defendants) were about to sue liim, when he got the start of them 
by bringing this action. Moreover, as the putwarees and gomasli- 
tas are the persons to speak to the actual amount collected, the 
plaintiff ought not to have made them defendants. 

The other four defendants answered in support of their co-defend- 
ants, and they prayed to be absolved from responsibility, urging 
that as tliey had paid the revenue into the cootee of the defendants, 
their being included in the suit is unjust. They also represent 
that tlie plaintiff on tho 3rd of Poos 1252 F. S., for himself and 
tlio other sliarers appointed Jugmohun Loll as mustowfee, and 
wrote them (defendants) a letter to make over charge of the papers, 
which they according!}^ did, and that in the summary suit they 
(defendants) filed the jiimina-khurch account. What then becomes 
of the plea of their (defendants’) not having made over charge 
of the papers? 

The principal sudder ameen decreed the suit against the sharers 
in the first instance, and secondly, against the amlah. He remark- 
ed tliat the plaintiff had given in a receipt wTitten by Purbhoo 
Opudhya and Ramloll in attestation of the jumma khurch, which 
the former liad filed, two witnesses having also deposed to the cor- 
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rectness of that account. Tlie juinma-khurcli filed by tlie two 
shareholding defendants was not to be relied on, because if it was 
really genuine, what necessity existed for lianilolPs summarily 
suing the putwaree and gomashta for the papers of 1251 F. S. ? 
It appeared from the jumma-klmrch account filed by the plaintiff, 
and an account made by the court, that in 1251 F. S. rupees 
530-13-3, principal, and rupees 174, interest, and in 1252 F. S., ru- 
pees 569-8-3, principal, and rupees 176-12-6, interest, or a total 
for the two years of rupees 1451-2-0, was due to the plaintiff 
by the defendants after deducting village expenses, the shares of 
the other partners, and the inalik’s rent Proof had not been afford- 
ed that the defendants had thcniselvos paid all the nialik’s rent. 
If it were really the case that they had done so, how was an entry 
found in Achumbit Mahtali’s books of rui)ees 749 paid in by tho 
plaintiff Pearee Lall ? if too the latter had not singly paid that 
money, the payment of it, as in the case of other entries, inserted 
as paid by Ilamlall, &c., would have been similarly inserted as 
paid by Pearce Lall, &c. The defendants have furnished no proof 
in the shape of acknovvlcdgment, to establish their alleged payment 
of rupees 100-2 to the plaintiff, and respecting the money alleged 
to have been taken by the amlah by dust gurdeh rupees 541 
are found entered as having been so taken from the plaintiff? IIow 
then can their story of having paid the plaintiff rupees 100-2 be 
believed ? 

The chief grounds of appeal from the above decision are that the 
plaintiff having sued as defendants the persons who signed tho 
jumma khurch account and who should have been witnesses, has 
rendered himself liable to be nonsuited, agreeably to tho precedent 
cited in the Agra Gazette oi the 27th October 1848, Ramloclmn 
Goh versus Gooroopershaud Goh, decided on the 11th of August of 
that year ; that the jumma-khurch account filed by the plaintiff does 
not bear the signature of their (appellants’) ancestors, and the wit- 
nesses are persons unconnected ; that the plaintiff has not given any 
proof of having himself paid any rent to the malik, and that their 
(appellants) jumma-khurcli proves the payment to the plaintiff' of 
the rupees 100-2, which is also proved by witnesses, and in the event 
of the principal sudder ameen disbelieving it, he ought to have caus- 
ed enquiry to be made by an ameen. 

Judgment. 

In this suit the proceeding according to Section 10, Regula- 
tion XXVI. of 1814, commencing with an abstract of the plaint and 
answer, ends by particularizing the proofs, which each party is 
required to produce, but determines no issue, or issues, arising 
between the parties. 

The principal sudder ameen too has recorded no ' reason for 
making the amlah as well as maliks responsible, the legal liability or 

25 
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othemise of the former being clearly a material issue for adjudica- 

*'°Reversing the decision of the principal sadder ameen, I remand 
the suit to liim for re-trial, and the customary order will issue for 
refunding the institution fee. 


The 10th March 1851. 

No. 15 of 1850. 

Regular Appeal from a decision of Moulvee Neamut Alice Khan 
Buhadoor, frsl Principal Sudder Ameen, dated 4th July 1850, 

Kliy Alec Singh and seven others, (Appellants,) Defendants, 

versus 

Musst. Bcebec Eradut and Musst, Beebee Azmut, (Plaiiitifis,) 
Respondents. 

Tnis action was brought by the plaintiffs to recover Company’s 
rupees 2114, 14 annas, 11 pie, 16 krants, principal and interest of 
collections in the 4 annas share of mouza Clink Bherkun, alias 
Sahee Khan Nowabadah, pergunnah Surresa, from 1241 to 1251 
F. S., alleged to have been appropriated by tlie defendants. 

The plaintiffs in tins case are 4 anna sharers, and the defendants 
6 anna sharers in the above mouza, and the suit dismissed by tlie 
principal sudder ameen on the 18th December 1845, having before 
been appealed was remanded for re-trial by the order of the 23rd 
May 1848, of the late additional judge, wlio considered the inves- 
tigation in the lower court insufficient and incomplete. In answer 
to the plaintiff’s claim of their (defendants’) having appropriated the 
collections, tlie latter pleaded in defence that they held the jiroperty 
in thika farm by virtue of two pottahs granted by tlie Mussts. 
(plaintiffs) to the single defendant, Khyalee Singh, and it was to 
the necessity of more particular enquiry than had been instituted 
in the court of first instance in regard to the validity or otherwise 
of these alleged leases ; that the order of the additional judge for 
remand and re-trial especially adverted. 

The particulars of the suit and the judgment recorded by the 
appellate court will be found at page 114 of the Zillah Decisions for 
May 1848. 

The fresh decision of the principal sudder ameen now ap- 
pealed against, was a decree in favor of the plaintiffs. He found 
that when the property was under settlement, the defendants 
petitioned, praying that as they held the 4 annas share in thika farm 
from the plaintiffs, the settlement might be made with them, and 
the plaintiffs having also petitioned, denying the lease the defend- 
ants’ prayer on their failure to produce the lease was rejected on 
the 26th May 1840 by the proceeding of the 30th, of which month 
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settlement vvas concluded with the plaintiffs on proof of their being 
in possession. The principal sudder amecn also observed that 
neither the first nor second pottah was attested by the cazee’s seal, 
nor are they registered, neither does it appear that Nutteh Khan, 
who signed the leases for the Mussts., had any written authority 
from them to do so, nor through wliom the defendants paid the 
peshgec to the plaintiffs who are purdah nusheens; that the 
evidence of the witness Alleemoollah (cited by the defendants) 
before the deputy collector and the testimony he (the witness,) gave 
ill the principal sudder ameen’s court, Avas contradictory, inasmuch 
as before the former authority he admitted, but before the latter he 
denied the lease to Khyalee Singh. The principal sudder amcen like- 
wise remarked that the plaintiffs having objected to the first pottah, 
the circumstance of the second being unattested by the cazee’s seal 
or registered, and there being no power of attorney from the Mussts. 
is certainly suspicious. 

The putwaree and gomashta and shareholders of the other 6 
annas attested the dhudha jummabundee filed by the ])laintiffs, 
two witnesses having deposed to the fact of Khyalee Singh having 
collected the rents in the 4 annas share, three other persons having 
also testified that after the suit had been filed, a compromise be- 
tween the parties regarding the appropriated collections was on the 
tapis. The principal sudder ameen also added his opinion in regard 
to tliree copies of papers filed by the defendants ; that as the pottahs 
themselves had not been proved nothing else could be of any use. 

The main grounds of appeal are that one shareholder could not 
possibly make over his share to another to collect the rents with- 
out some written authority, and that notwithstanding that in 1247 
and 1248 F. S., the mouza was under attachment, and the rents 
collected by Government, the plaintiffs have sued them (appellants) 
for those years ; that their (appellants’) pottah has been proved 
by witnesses in the court of first instance, and that it is clear from 
the additional judge’s decision that no one witness deposed being 
present when they (appellants) agreed to collect the rents, and that 
the pottah, which one of the sharers had, could not, owing to some 
dispute, be immediately produced. They further plead that Alleem- 
oollah who has since denied, and Pursmun Doss putwaree, on 
whose papers the plaintiff’s claim is based, both deposed before the 
settlement authorities to the effect of the property having been 
farmed to them (appellants). In regard too to two out of three copies 
of papers pronounced by the principal sudder ameen not to the 
purpose : one a moonsiff'’R fysaleh, and the other an answer in 
another suit, if the plaintiffs did not admit them, they would as- 
suredly, as they know of them, have rebutted them. The principal 
sudder ameen does not state by what Regulation then existing 
pottahs unattested by tlie cazee and unregistered were to be deem- 
ed invalid. Nutteh Khan was the husband of Beebee Azmut, 
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and by Iiiin many pottahs and other deeds have been executed on 
behalf of the Mussts., and it was he who signed for them in the 
hill of sale of the 6 annas share, and the jumniabundee papers filed 
by the plaintiffs have been fabricated. 

Judgment. 

The plea advanced by the appellants as defendants in the court 
of first instance in regard to their being lessees, Iiaving been fully 
and conclusively disproved by the ft’esh enquiry made by the 
])riricipal sudder ameen, their defence falls to the ground, and as 
the plaintilFs suit has been established, and nothing brought for- 
ward in appeal sufficient to imjmgn the correctness of the princii)al 
sudder aineen’s decision, I uphold the same, and dismiss tlie appeal, 
with costs. 


The 14th March 1851. 

No. 21 of 1850. 

Regular Appeal from a decision of Ephraim DaCosta, Esquire^ first 
Principal Sudder Ameea, dated 27th September 1830 . 

Deepchund Sahoo, (Plaintiff,) Appellant, 
versus 

Baboo Goordyal Singh and four others, (Defendants,) Respondents. 

Suit to recover Company’s rupees 3096, principal and interest 
of peshgee as per thika pottah, dated the 2iid Bhadoon 1245 F. S., 
on lease of mouza Bazeetpore Himmut and Bazeetpore Khas, 
pergunnah Balagutch. 

This and the three cases which follow, Nos. 22, 23 and 24 of 
1850, being appeals from decisions regarding the same cause of 
action and between the same parties are brought on for hearing 
together, one judgment governing all. 

The plaintiff in tliis case, a inahajun, sued the defendants as 
rnaliks of the above mouza to recover ari'ears of advance on a 
farming lease, t!ie defendants pleading that not only had the 
peshgee been paid, but that there was a surplus due to them for 
rent after crediting the peshgee, to recover which four of the 
respondents sued the plaintiff in the other three cases. 

Hie late first principal sudder ameen decreed the suit brought 
by the appellant as plaintiff, dismissing those preferred by his 
opponents, and on appeal preferred by the latter the cases were 
remanded as insufficiently investigated by this court’s order of the 
27th June 1849. The particulars of the suits and first judgment 
of this court will accordingly be found in full at pages 175, 176, 
177, 178 and 179, of the Zillah Decisions for that month and year. 
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The present first principal sadder ameen, after preparing what 
purports to be a juinma-wasil-bakee, showing a balance due to the 
inaliks (defendants) by the appellant as plaintiff of rupees 
793-15-14-3, dismissed the suit of the latter, decreeing those insti- 
tuted by tlie former to the extent of their claim being proved. 
The maliks not having appealed from that judgment, all the present 
appeals are preferred by the lessee, Deepchand Sahoo. 

The chief grounds of appeal are that the maliks having deputed 
a sezawul to collect the rents, he (the lessee) was dis])Ossessed, 
and that the order of the foujdary court in the Act IV. case, which 
gave liini possession was u})set by the sessions court, under which 
circumstances the principal sudder ameen conjecturally deciding 
tliat lie (appellant) was in possession up to the end of 1252 F. S., 
was not just, and regard is only had to the conditions of a lease 
when the inaliks or lessors have not ousted the lessees ; tliat he 
(appellant) had stated, in his plaint, that he was dispossessed from 
llysakh 1250 F. S., and accordingly payments of rent before tl:at 
time cannot prove his having been in possession subsequently ; that 
the sezawul and his mohurir were the malik’s servants, and if they 
did insert the words during the thika lease” in the receijits, it 
ought not to be regarded ; and that the handwriting of the signa- 
ture on the two receipts, disallowed by the principal sudder 
ameen, corres]jonds with that on those admitted by the defendants 
(respondents.) He further contends that owing to the defendants* 
kubooleut being on stampt paper of insufficient value, the summary 
suit was dismissed, and that the decision of their cases which were 
based on that document without regard to that circumstance was 
unjust. He also urges that though tlic principal sudder ameen did 
exclude from li is calculation the rent of 1246 F. S., because the 
summary suit instituted for its recovery was on account of the 
kubooleut being irregular, reversed by a civil suit, still he (appel- 
lant) is entitled to credit for whatever money be actually paid for 
that year ; but which has not been alloAved him, and it might at 
least have been credited for another year. 

Judgment. 

Agreeing in opinion with the principal sudder ameen that with 
reference to the conditions of the lease, the facts of the case, and 
the precedent cited by him in support of his judgment, the malik’s 
deputation of a sezawul w^as no dispossession of the farmer, I yet 
find so much that seems incorrect and incomplete in his investiga- 
tion of these suits as constrains me to send them back for the 
second time. 

Supposing the suit of neither party to be barred being heard by 
any legal obstacle, the point to be settled between the parties is 
nothing more than this, viz., how much the parties are proved to 
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the sjitisfaction of the court by documentary evidence, or the admis- 
sion of both ; but not tlio unsupported assertion of cither to have 
paid each other, and by which of them a balance, if any, remains 
due, and if so, how much ? 

In his proceeding in this suit under Section 10, Regulation 
XXVI. of 1814, of tlie 25th September 1850, the principal sudder 
amecn has tlius laid down one of the material issues of fact. 

How much has been received by the defendants from the plain- 
tiff, and by the deputation of a sezawul?” 

Firsts as regards the former, L e.^ payments to be credited irres- 
pectively of and before the sczawnl’s collections. It appears that of 
fifteen receipts filed by the appellant twelve were allowed as genuine 
by his op[)onents, and one more, or altogether thirteen admitted by 
tlie princi])al sudder aineen, Tiiese thirteen receipts cover the sum of 
rupees 4731-10-2, as shown by the principal sudder amcen’s deci- 
sion up to Chyte 1250, or before the deputation of the sezawul. 
Tlie plaintiff is, therefore, clearly entitled to credit for the whole of 
that sum without any reference to what the sezawul may have 
collected. 

Regarding, secondly, the amount collected by the sezawul, I find 
it to have been pleaded by the appellant as defendant in liis rejoin- 
der ill the case No. 22, in which Bhubootee Singh and Nuwaub 
Singh were plaintiffs, that the latter had understated the amount of 
the sezaw Ill’s collections. On this point then the admission of the 
plaintiffs, whose interest it was to understate the sum so collected, 
having been objected to by the defendant (appellant,) can be consi- 
dered no more tlian an exparte statement, and therefore not sufficient. 
To that part of his issue regarding the sezawul’s collections the 
principal sudder ameen should have added whether the amount 
stated by the plaintiffs, or as alleged by the defendants more than 
that amount, and if so, how" much?” and upon that issue he should 
luive required good proof of the amount bond fide collected by the 
sezawul whose papers (which the plaintiff's, in their plaint, stated to 
be forthcoming,) sliould have been filed and verified. In the par- 
ticular precedent quoted by the principal sudder amecn, the Sudder 
Court rejected the application preferred for the deputation of an 
ameen, to ascertain the exact amount of collections made by the 
sezawul, because " the evidence in proof of the sezawul’s accounts 
and the amount collected by him is clear.” Such, however, is not 
the case in this suit, because neither have the sezawul’s accounts 
been given in and attested, nor has proof been required in the lower 
court on that point, the admission of the party interested in under- 
stating the amount so collected being taken for granted, although 
objected to by their adversary. Indeed, the result, of the only 
enquiry into the sezawul’s collections, though made by an ameen 
on the application of the maliks only, and though insufficient and 
unsatisfactory in itself, because the ameen himself reports that the 
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maliks did not furnish him with the necessary jummabundoe and 
jumma-kliurcli papers, is nevertheless in favor of the plaintiff, be- 
cause it shews a total of rupees 3472 or rupees 1067, and something 
more than the sum credited to the plaintiff, for sezawuls collections 
in the account made by the principal sudder amoen. 

This latter account too, the necessity of which was the main 
cause of these suits being remanded, and on which the principal 
sudder ameen’s decision has been based, must be considered as 
otherwise incorrect, because in addition to its having been prepared 
without previous sufficient enquiry into the sezawurs collections, 
tlie principal sudder ameen, instead of crediting \he plaintiff with 
the sum total of the thirteen receipts admitted or proved, and adding 
to it the total of the sezawul’s collections and without referring to the 
])eriods, to which each relates being different, has altogether ex- 
cluded the receipts and the amount they cover from his calculation, 
and lias only given the plaintiff credit for the sum which the defend- 
ants admit having received, or something more than half the sum 
total of the receipts, added to what they also choose to say the 
sezawul collected, the principal sudder amcen’s reason for so doing 
being tliat the aggregate on those two accounts exceeds the total 
covered by the receipts. Now the principal sudder amcen’s deci- 
sion shows that the receipts extend only to Cliyte 12r>0 F. S., and 
the sezawul made no collections before the last four months of that 
year and during the years 1251 and 1252 F. S., the plaintiff’ is, 
therefore, clearly entitled to w^hatever may turn out on full enquiry 
to have been actually collected by the sezawul, over and above the 
amount covered by the receipts. A fresh account is, accordingly, 
indispensibly necessary. 

It is another ground of appeal that in the suits of the respondents 
(inaliks) for rent, and which the principal sudder ameen lias decreed 
in their favor the kubooleut, which is their ground of action lias 
never been filed, and thougli tlic appellant, as defendant, does not 
appear to have taken exception to that circumstanco, or pleaded 
that it w^as written on stampt paper of insufficient value in tlie 
court of first instance, wliich seeing he held a decree of court re- 
jecting it on the latter ground is unaccountable, it yet appears that 
the principal sudder ameen had before him (for he has referred to 
it in his account) the sudder ameen’s decision of the 1 5th July 
1840 (the date of the 18th September 1839 mentioned in the ac- 
count being that of the summary decision,) which reversed the 
summary award of the revenue authorities by reason of the ku- 
booleut being inadmissible as written on a stamp of inadequate va- 
lue, which decision not having been appealed or reversed, has 
become final. Moreover, allusion to the kubooleut being on paper of 
insufficient value, and to its having before been subject of investi- 
gation in a civil suit is found both in the plaint in No. 22 and in the 
answer of the defendants (the maliks) in this suit. It ought, there- 
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fore, to have been an issue raised in bar of tlie hearing of the suits 
whether with reference to a former suit or former decree regarding 
the same matter the suits for rent now under appeal w^ere admissible 
or not? As the case now stands the judgment of the principal 
sudder ameen giving the malik’s decrees for rent on one and the 
same kubooleut, is a virtual reversal of a final decision to a con- 
trary effect passed by a competent tribunal not before the principal 
sudder ameen in appeal, and an apparent infringement of Section 
16, Regulation III. of 1793. 

Reversing, therefore, his order in each of them, I remand all 
these four cases fb the principal sudder ameen to be re-tried with ad- 
vertence to the observations I have above recorded, and the usual 
order will issue for refunding tlie institution fee. 

The 14x11 March 1851. 

No. 22 of 1850. 

Regular Appeal from a decision of Ephraim BaCosfa, Esq.^ first 
Principal Sudder Ameen, dated 21th Septeinbcr 1850 . 

Deepchund Sahoo, (Defendant,) Appellant, 
versus 

Bhubootee Singh and another, (Plaintiffs,) Respondents. 

Suit to recover Company’s rupees 1397-2-3, and something 
more, principal and interest, on account of surplus rent of land of 
two sliares of mouza Bazeetpore Himmut and Bazeetpore Klias, 
pergunnah Balygutch, from 1246 to 1252 F. S. 

Judgment. 

For the reasons recorded in the preceding case, tlie decision 
which equally applies to this, the order of the lower court is revers- 
ed and the suit remanded for re-trial with tlie issue of the usual 
order for refunding the institution fee. 

The 14Tn March 1851. 

No. 23 of 1850. 

Regular Appeal from a decision of Ephraim BaCosta, Esq,, frst 
Principal Sudder Ameen, dated 21th September 18 . 50 . 

Deepchund Sahoo, (Defendant,) Appellant, 
versus 

Baboo Rarntuhul Singh, (Plaintiff,) Respondent. 

Suit to recover Company’s rupees 771-1 1, principal and interest, 
on account of surplus rent of land of one share of mouza Bazeet- 
pore Himmut and Bazeetpore Khas, pergunnah Balagiitch, from 
1246 to 1252 F. S. 
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Judgment. 

For the reasons recorded in the case No. 22, the decision in 
which equally applies to this, the order of the lower court is revers- 
ed, and the suit remanded for re-trial, wdth the issue of the usual 
order for refunding the institution fee. 


The Utii Mauch 1851.. 

No. 24 of 1850. 

Regular Appeal from a decision of Ephraim Do Costa, Esq., first Principal 
l<udder Ameen, dated "11th September 1850. 

Deepchund Sahoo, (Defendant,) Appellant, 
versus 

Ram Bhurrosa Singh, (Plaintiff,) Respondent. 

Suit to recover Company’s rupees 757-1-9, principal and inter- 
est, of rent of land of one share of niouza Bazeetpore Himinnt and 
Bazeetpore Khas, pergunnah Balagutch, from 1246 to 1252 F, S. 

Judgment. 

For the reasons recorded in the case No. 22, the decision in 
which equally applies to this, the order of the lower court is revers- 
ed, and the suit remanded for re-trial, with the issue of the usual 
order for refunding the institution fee. 


The 24Tn March 1851. 

No. 26 of 1850. 

Regular Appeal from a decision of Moulvee Itrut Hossein^ Sudder 
Ameen of Mosufferpore, dated \7th of July 1850. 

Juggoo Chobey and six others, (Defendants,) Appellants, 

versus 

Nursingnarain and thirty-seven others, (Plaintiffs,) Respondents. 

Suit to obtain possession and to be recorded in the collector’s 
books as proprietors of one half of mouza Beryah, pergunnah 
Bissareh, a lately settled estate by reversal of the order of the 
revenue commissioner, dated 20th November 1846. Action being 
laid at Company’s rupees 320-13, or three times the sudder jumma, 
and to recover Company’s rupees 198-15-9, on account of mesne 
profits from 1254 to the 12 annas kist of 1255 F. S., or total Com- 
pany’s rupees 519-12-9. 

The plaintiffs allege that the whole of mouza Beryah princi- 
pal with Paharpore and 20 beegahs of land, called Buscrowali 
dependencies, their (plaintiffs’) hereditary property, paid yearly 
revenue to Government of 61 rupees up to 1189 F. S. In 1190 

26 
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F. S., Abkur Allee Khan Amil, liaving got a " razeenaniah” from 
tlieir (plaintiffs^) ancestors gave the whole inouza in Sersliikun to 
lihairoo Dutt Chobey, the ancestor of the defendants ; but the 
Siiershikundar, by mutual agreement between them (plaintiffs) and 
himself to make an equal division, took for himself mouza Pahar- 
poi’e and the land of Buscrowah, causing malikanali land to be 
separately measured for them, (plaintiffs,) to whom he also gave a 
mokuriiree pottah of the remaining share, or the whole of inouza 
Beryah, on a yearly jumina of rupees 30-7-3, dated the 5th of 
Zilliijjeh 25th Juloos, or 1191 F. S., to their (plaintiffs’) ancestors, 
and they have accordingly all along been in possession. In 1244 
F. S., the mouza in question was resumed by Government under 
Regulations 11. of 1819 and III. of 1828, and the defendants represent- 
ing that they were in possession, petitioned that a settlement might 
be made with them. They (plaintiffs) objected, and eventually the 
settlement officer on the 30tli May 1839, settled the property joint- 
ly with both parties in equal shares, which was confirmed by the 
superintendent of khas mehals on the 31st January 1840; but 
ultimately agreeably to a letter from the revenue commissioner the 
settlement was ordered to be made separately, and they (plaintiffs) 
accordingly got a separate pottah for their malikanali khood- 
kasht land. The papers, liowever, having been submitted to 
the revenue commissioner for his confirmation, that authority 
reversed the settlement made with the plaintiffs, and, in his letter of 
the 20th November 1846, ordered that a settlement of the whole 
16 annas should be made with the lakhirajdars, they (plaintiffs) 
being referred to a regular suit, which order was upheld, on appeal, 
to the Sudder Board. 

The defendants answer that reckoning from the dates of the 
orders of the commissioner, Sudder Board and collector, the 
plaintiffs are beyond the legal time, and they plead that their ances- 
tors never gave the plaintiffs’ ancestors one span of ground mokur- 
reeree, and that the latter have, just as the other cultivators, been 
all along paying rent to their (defendants’) ancestors. By what 
Regulation too or precedent do the plaintiffs seek to reverse the 
orrler of the revenue commissioner? 

The sudder ameen, leaving the amount of mesne profits to be 
determined in execution, decreed in favor of the plaintiffs. He 
considered the proprietary right of the plaintiffs as maliks and 
mokurrurreedars of the property under litigation to be fully established 
by the pottah, dated the 5th of Zilhijjeh 25th Juloos, or 1191 F. S., 
given by the ancestors of the defendants to Bhairoo Dutt Chobey, 
the plaintiffs’ ancestor, and the settlement proceeding of the 23rd 
June 1841, and that, notwithstanding there being maliks and 
mokurrurreedars entitled to have settlement made with them, a set- 
tlement should have been made with the defendants as lakhirajdars. 
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was altogether inadmissible. The proceeding too of the khas 
melial defendant of the 21st January 1842, affords unquestionable 
proof of the right of the plaintiffs to have the settlement made with 
them. 

The grounds of appeal arc that had the alleged mokurrurree pottali 
been really executed, the original would have been authenticated 
by being filed in court, and that by Constructions No. 1371 the civil 
courts have no power to reverse settlements. 

Judgment. 

In tliis case five of the plaintiffs liaving died after the institution 
of the suit, heirship of all five was proved in the lower court, the heir 
of one being another of the plaintiffs, and of the four others different 
parties not before suing or sued. The appellants, nevertheless, in 
their petition of appeal, named three out of tlie five dead persons as 
among their respondents, and though they presented a petition, praying 
for time to amend their appeal, not only was that petition incorrect, 
inasmuch as it only sought to cure the defect in regard to three 
instead of five respondents, but being beyond the prescribed period 
of appeal, could not any how be admitted. 

Conformably, therefoi'e, to para. 2 of the Circular Order of the 
1st July 1842, and that of the 13th April 1847, this appeal must be, 
and is hereby, rejected, witli costs. 


The 31st March 1851, 

No. 32 of 1850. 

llegular Appeal from a decision of Moulvee Itrut Ilosseioy Sadder Ameen 
of Moz offer pore, dated \ ^lh of August IS.'iO. 

Musst. Deo Koonwur, (Defendant,) Appellant, 
versus 

Boonyad Singh and another, (Plaintiffs,) Respondents, 

This was a suit, which the plaintiffs instituted to recover from 
their opponents the sum of Company’s rupees 450-2-1, j^rincipal and 
interest of a loan, alleged to have been made by an ancestor of the 
plaintiffs, and the latter to the defendant and Musst. Bcchun 
Koonwur, on the 7th of Bhadoon 1246 F. S., (as per supplementary 
plaint,) on which date the two Mussts. executed the bond, which is 
the cause of action, promising repayment of the sum lent in the 
month of Maugh 1247 F. S., which promise, however, notwith- 
standing repeated importunities, they have failed to fulfil. 

The defendant, in answer, denied her receipt of the money or lier 
execution of the bond, and pleaded that the plaintiffs had not stated, 
in their plaint, the date of the bond, from which it appeared probable 
that the latter was not yet ready, and the plaintiffs having pleaded, 
in reply, that Musst. Anar Koonwur had signed the bond for the 
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defenclfmt, the latter rejoined that as she was at enmity with Musst. 
Anar Koonwur, as could be proved by proceedings of the foujdarry 
court, her (Musst Anar Koonwur’s) signing her name for her, could 
not be sufficient or available, and that as Musst Bechun Koonwur 
knew how to write Hindee, if the transaction was a bond jide one, the 
latter would doubtless have signed with her own hand, and that her 
(the defendant’s) signature is always written for her by one 
JIunooman Suhye, which is not tlie case in this bond. 

The decision of the sudder ameen was a decree in favor of the 
plaintiffs. He observed that though there did appear to be some 
dispute about property between the defendant and Musst. Anar 
Koonwur, yet that such disputes do occasionally exist and are after- 
wards settled, and that even people who can write do give others 
authority to sign for them, and that the evidence of the witnesses 
on the bond proves the loan to the defendant and Musst. Bechun 
Koonwur, (whose heir the defendant is,) and that Musst, Anar 
Koonwur did sign for them. 

The grounds of appeal are that the bond having neither been 
registered nor attested by the cazee, what assurance had the plain- 
tiffs in lending money, and that the evidence of the witnesses is 
contradictory, besides what has been pleaded regarding the alleged 
signing by Musst. Anar Koonwur. 

Judgment, 

The sudder ameen’s investigation of this case is insufficient and 
unsatisfactory, in addition to his proceeding under Section 10, 
Kegulation XXVI. of 1814, not rightly determining the issues. 

It is stated by one of the witnesses, named Lalljee Tewaree, that 
Musst Anar Koonwur signed the bond for Musst Bechun Koon- 
wur, because the latter could not write, whereas, it appears from 
copy of a mooktearnamah filed by the appellant, and to which the 
said Lalljee Tewaree was himself a witness, that such mooktear- 
namah had been signed by Musst Bechun Koonwur with her own 
hand. 

It, moreover, appears from documentary proof given in by the 
appellant, that both before and subsequent to the alleged date of this 
transaction the appellant, Musst Deo Koonwur and Musst Anar 
Koonwur had been at enmity and on bad terms. To neither of 
the above circumstances does the sudder ameen appear to have 
given due w^eiglit and consideration. 

Reversing, therefore, his decision, I remand the suit to the sud- 
der ameen for re-trial, and with the issue of the customary order 
for refunding the institution fee. 
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Present: W. St. QUINTIN, Esq., Additional Judge. 

The 3rd March 1851. 

No. 51 of 1849. 

Appeal against a decree passed by Kazee Mahomed A Hum, Moonsiff 
of Koylee^ on \bth January 1849. 

Rampcrsliaud Singli and Palwan Singh, brother and lieir of Chcy- 
kowrec Singh, deceased, (Plaintiffs,) Appellants, 
versus 

Musst. Rajbunsee Koer, wife, and Ram Rutton Rai, son of Mahir- 
bhan Rai, deceased, (Defendants,) Respondents. 

This suit was instituted on the 24th July 1848, to recover tlio 
sum of 145 rupees, 8 annas, 9 pie, being the amount, principal and 
interest, of an advance on a pottah, dated in 1245 Fusly. 

The plaint sets forth that Musst. Rajbunsee Koer (defendant,) 
during the minority of her son. Ram Rutton Rai (defendant,) leased 
and sub-leased in all 9 annas of mouza Syra to the plaintiffs, on a 
jummaof 165 rupees, receiving 75 rupees in advance ; that the pottah 
was dated 7tli Phalgoon 1245 F. S., and provided that the lease 
should run from that year to 1250 Fusly, and in the event of the 
advance not having been realized up to the end of 1250, the lease 
was to continue, and if the plaintiffs should be ousted for the subfann 
of 6 annas, they are to be indemnified from the estate ; that accord- 
ingly the plaintiffs held possession of the farm up to Bysack 
1248 F. S. ; that they were then ousted from their farm lease, and 
sublease ; that they forego their claim for damages, and sue only 
for the amount advanced by them. Ram Rutton Rai (defendant,) 
in reply, j)leads that the plaintiffs were in possession of this farm up 
to 1248 Fusly, and collected all the rents without making the 
stipulated ])ayinent to the lessors ; that the farmer was consequent- 
ly resumed, and that a large balance is duo to the defendant from 
the plaintiffs. 

Musst. Rajbunsee Koer does not appear in the suit. The 
moonsiff' dismisses the suit, as he considers it to be proved that 
the defendants have a claim against the plaintiff in excess of the 
amount now claimed by them. 

In appeal, the plaintiffs urge that they make out tlieir claim to 
a refund of the money advanced for this farm, more particularly as 
the farm was resumed, when a large amount of outstanding 
balances was due to tliem from the cultivators. 

The point to be decided in appeal is whether, or no, the claim of 
the defendant for rents can be admitted or not, as an offset to the 
advance made by the plaintiffs. 
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Judgment. 

The appellants fail to prove payment to the respondents of tlie 
stipulated rent during their occupancy of the farm, and their claim 
fur a refund of the advance whilst there exists a balance against 
them is inadmissible. I therefore confirm tliis decree, and dismiss 
the appeal, without issuing notice on the respondent. 


The Txn March 1851. 

No. 451 of 1847. 

Appeal against a decree passed by Moulvee Neawut Alii Khan, late 
Principal Sadder Arneen, on I5tk June 1847. 

Mussts. Maun Becbce, Nunnee Khanum, and after her Choonee 

Begum, Musst. Beebee Woozeeriin and Sheikh Wazooddeen 

Hossein, father and guardian of Sheikh Nujjeemooddeen Hossein, 

(Defendants,) Appellants, 

versus, 

Musst. Nunnee, (Plaintiff,) Respondent. 

This case is recorded at page 20 of Tirhoot Zillah Decisions 
for January 1850, and at page 361 of the Decisions of the Sudder 
Dewanny Adawlut for July 1850, when it was sent back for re- 
trial. 

This suit was instituted, on the 10th February 1846, to decide a 
right and confinn possession, and for a mutation of registry as 
proprietor of 4 annas, 11 g. 1 c. 2 k. 1 d. 6 r. 4 p. in moiiza 
Khuggoorali Boozroog Khoord alias Nowadah, and 4 annas, 2 pie, 
in mouza Khuggoorali alias Bussunt, and 3 annas 1 g. 1 c. 2 k. Id. 
6 r. 4 p. in Surae Alifgunge, and 4 annas 4 g. 1 c. 1 k. 1 d. 
10 r. in 2 beegahs of khiraj lands in Puttee Khadirahbad, and 
to recover the sum of 1250 rupees, 1 anna out of the sale proceeds 
of Rohillagunge, the estate of Meetoo Khan, a brother, deceased. 

Suit valued at rupees 1900-7-6. 

The plaint is that Meetoo Khan, own brother to the plaintiff, 
died without issue in 1238 Fusly, leaving as his heirs and co-inherit- 
ing equally his widow Maun I3eebee, the defendant, and his three 
sisters, the plaintiff and Musst. Soopun and Ismut; that Soopun and 
Ismut have died without issue, and the plaintiff is their heir; tlnit 
Maun Beebee has sold to the defendants severally the property above 
claimed as the whole of the property of her deceased husband, and 
thus disturbed the riglitful possession of the ^daintilf. 

The defendant, Sheikh Wazooddeen Hossein, objects that the suit 
is not cognizable, as it is instituted sixteen years subsequent to the 
death of Meetoo Khan; that Meetoo Khan, before his demise, trans- 
ferred this property under a deed of bye-rnokassa, dated 30th 
Rubbee Oos Sanee 1236 F. S., to his wife Maun Beebee ; that this 



ZILLAH TIRHOOT. 


97 


deed was legalized in the suit of Bidyanath Doss (plaintiff) versus 
Maun Beebee and others, by a decree of the additional judge on 
10th February 1842. Tlie special appeal against which was re- 
jected that Maun Beebee has sold to him a 1 anna share in each of 
the villages of Khuggoorah, that a decree for possession in this 1 
anna has been obtained from the sudder amcen on 23rd Decem- 
ber 1845. 

Musst. Maun Beebee, in reply, pleads the right to dispose of this 
property under tlie deed of bye-mokassa by which it was transfer- 
red to her by lior deceased husband, Meetoo Khan, in his lifetime ; 
that as Meetoo Khan, at liis death, left no property, the suit of the 
plaintiff as his lieir is not tenable. 

Musst. Woozeerun, defendant, in her reply, pleads, that she pur- 
chased with the estate of Hisghar Alii Khan from Maun Beebee. 

Musst. Nunnee Khannum, defendant, does not defend the suit. 

IMusst. Beebee Aleemah is a claimant by right of purchase from 
Musst. Nunnee Khannum who had purchased from Maun Beebee. 

Furzund Alii Khan is a claimant as holding a farming lease 
from Meetoo Khan. 

Maharajah Roodali Singh Bahadoor is a claimant as the pur- 
cliaser of the right and interest of the four heirs of Meetoo Khan 
in llohillahgunge, sold in satisfaction of a decree of court. 

Tlie principal sudder ameen passed a decree in favor of the plain- 
tiff, being of opinion that the deed of bye-mokassa is not valid, and 
that Maun Beebee has never had possession in the whole estate of 
Meetoo Khan; that a copy of a petition filed before the collector 
by Meetoo Khan before his death and subsequent to the date of 
this deed, shows that he himself was in possession subsequent to the 
alleged bye-mokassa ; that the occupancy of the plaintiff as the 
heir of Meetoo Khan, subsequent to his demise, is proved by the 
fysallah of the 10th May 1834, in the case of Bustee LalJ, plaintiff, 
versus the present plaintiff and others, and by the decree of court, 
dated 30th Novum W 1842, in the appeal case of Soonful Sahoo versus 
Naun Beebee and others; that the decree of the additional judge, dated 
‘ 10th February 1842, in the suit of Bidyanath Doss versus Maun 
Beebee and others, and the order of the Sudder rejecting a special ap- 
peal in that case filed by the defendant to prove the validity of this 
deed of bye-mokassa, is not evidence as it was subsequently filed 
by Maun Beebee in her special appeal in lier suit with Soonful 
Sahoo, and was rejected by the Sudder; that as the deed of bye- 
mokassa is dated more than 12 years ago, it cannot be promulgated, 
and the court has no authority to nullify the decisions filed by the 
plaintiffs. 

In appeal, the defendants urge that the lower court has no autho- 
rity to decree the validity, or otherwise of the deed of bye-mo- 
kassa, as the plaintiff does npt sue to try issue on that point ; 
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that the shares of the plaintiff’s sisters ought to have been included 
in the suit tliat Meetoo Khan died in the year 1238, aiid the suit 
is therefore barred by the statute of limitation ; that, if the court 
had any doubt as to the occupation of Maun Beebee, the appoint- 
ment of an ameen to make a local enquiry on the point was the 
course to have been pursued ; that as the lower court has recog- 
nized the purchase of Nujjeemooddeen Hossein, he ought to have 
been exempted from the costs of the suit. 

The respondents, in reply, again urge that the deed of bye- 
mokassa has been declared invalid on several occasions, and has 
been subsequently rejected in the special appeal case. 

The Sudder Court has determined the points to be decided in 
appeal by returning this case for a fresh decision on the merits of 
the claims generally. 

Judgment. 

The wording of the plaint in this case is obscure and indefinite ; 
it begins by asking for an investigation as to title, and for the 
confirmation of possession and mutation of registry as proprietors 
of certain estates inherited from Metoo Klian, the deceased brother 
of the respondent, and it ends by the respondent asking to be placed 
in her former position by declaring a deed of bye-mokassa invalid, 
in virtue of which Maun Beebee, the widow of Meetoo Khan, has 
alienated the estates irf question. Thus the respondent declares to 
be in possession and out of possession of the identical estates. 
I conclude that the respondent intends to sue to be recorded as 
proprietor of these estates by right of inheritance from Meetoo 
khan, who died as far back as 1238 Fusly. The first point, 
therefore, to be established, is her actual existent possession to the 
extent alleged, falling in this she loses her ground of action. Now 
to prove this all-important point the respondent has the evidence 
of eight witnesses, which is not of much avail, seeing that feuds 
have existed between, these litigants for years, and a fysallah dated 
10th May 1834, in the case of Bustee Lall versus the respondent 
and others, which only repQgnises the possession of the respondents 
in a share of the zerat lands of the two villages of Khuggoorah, 
and a decree, dated tho 5th February 1841, in the case of Soon- 
ful Sahoo versus Maun Beebee and others, which only proves 
that the respondent succeeded to the effects of her brother Meetoo 
Khan ; but does not in any way show that she inherited the shares 
she now claims to be recorded the proprietor of, and declares to 
be in Dossession of. I consider that the respondent fails to 
prove her ground of action, the genuineness of the deed of bye- 
mokassa cannot be considered, and I am further of opinion, that 
the lower court has adjudicated on the genuineness of the bye- 
mokassa decided a right of inheritance, and nullified several deeds 
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of sale on a suit for dakhil-kharij, and gone altogether beyond 
the record, in doing so, I therefore decree uiis appeal, and dismiss 
the suit, with all costs. 


The 7th March 1851. 

No. 649 of 1848. 

Appeal against a decree passed by Moulvee Mahomed Mohamid^ late 

aecond Principal Sadder Ameen of Tirhoof^ on 2Qth September 1848 . 

Joomuck Kharruck and others, (Defendants,) Appellants, 

versus 

Maharaj Coomar and Baboo Ramahput Singh, (Plaintiffs,) 
Respondents. 

This suit was instituted, on t!ie 15th June 1848, to recover the 
sum of rupees 1974, 4 annas, 6 pie, being the amount, principal and 
interest, of rent balances for a farm of mouza Arrareah Singram, 
accruing from 1254 F. S. up to the kist of Jyte 1255 Fusly. 

The plaint is that the defendants held this farm from the plain- 
tiffs, and are entitled to rents to the amount now claimed. 

The defendants, in reply, admit their lease-holding, and plead 
that in 1254 they were dispossessed of 251 beegahs, 7 biswas of 
land on the farm in a boundary dispute ; that the plaintiffs have 
a suit now pending for tlie crops and for possession in the lands, 
and that consequently they are entitled to a deduction of rent 
for the lands in question, and also for the sum of 125 rupees as 
zurpeshgee ; that the actual balance due is rupees 70, 12 annas, 
1 pie, 12 krants, which tliey are prepared to make good. 

The second principal sudder ameen passed a decree in favor 
of the plaintiffs, observing that the defendants are bound, by their 
farming agreement, to pay the full amount of rent agreed for, 
that if the defendants have been ousted from any of the lands on 
tlie farm they have their remedy against the party who has injured 
them, and that the advance must be settled for at the expiry of the 
lease. 

In appeal, the defendants urge that they are entitled to a remis- 
sion of rents, and that the second principal sudder ameen would 
not allow them to file proofs in support of their pleas. 

Notices w^ere issued on the respondents on the 27th January 
1851, and the appellants were called upon to file proof that the 
respondent had sued for mesne profits on the lands for which his 
farmer had been ousted. 

The respondent, in reply, observes that the defendants are bound, 
by their agreement, which contains no provision for any remission 
of rent in the event of the farmer being dispossessed of any of the 
lands of the farm. 


27 
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The appellants file copy of the plaint of the respondents in his 
suit for possession of these lands. The point to be decided in appeal 
is whether or no the appellants are entitled to a deduction of 
rents. 

Judgment. 

The respondent has not sued to recover mesne profits for him- 
self in the action for the lands now in dispute, and he has therefore 
a clear right to keep the appellants to the terms of their lease 
bond. 

The appellants must look for satisfaction from the party by 
wlioin tliey may have been injured. I therefore see no reason to 
disturb this decree, which is confirmed, with costs on the appellants. 


The /th March 1851. 

No. 510 of 1848. 

Appeal against a decree passed by Synd Mahomed Mohamid^ late 
second Principal Sudder Ameen of Tirhooty on 20th July 1848. 

Konyah Lall, (Plaintiff,) Appellant, 
versus 

Purmashree Dutt Misser, son of Sham Lall Misser, 1st party, 
Lala Munhurun Lall, 2nd party, and Jankee Ram Sahoo, heir 
of Ramdyal Shah, 3rd party, (Defendants,) Respondents. 

This suit was instituted on 27th September 1847, for posses- 
sion, mutation of names as proprietors, and mesne profits for a 
4 anna out of a 5 anna share in mouza Kantee, by setting aside 
a conditional sale under a deed, dated 24th Aughiin 1242 F. S., 
and paying up 640 rupees as the amount advanced. Suit valued 
at rupees 1107-7-3. 

The plaint is tliat Sham Lall Misser, the proprietor of 5 annas 
in Kantee, made a conditional sale of 4 annas to the defendants, 
Lala Munhurun Lall and Ramdyal Sliah, under the deed stated 
above, that it was agreed that possession should be restored to tho 
seller Sham Lall, if at tho end' of any year ho made good the 
money advanced, as well as any outstanding balances; that tho 
purchasers held pessession in this way, and their names were 
recorded in the settlement proceedings; that on the 16th May 
1842, the rights and interests of Sham Lall in Kantee were sold 
at auction in satisfaction of the decree of Chadee Lall, and were 
purchased by the plaintiff ; that the plaintiff sued for possession, 
and obtained a decree for 1 anna share, and was referred to the 
present action to obtain possession in the remaining 4 annas. 

The defendant, Jankee Ram, admits the conditional sale of 4 
annas to his father and Munhurun Lall, and pleads that prior 
to tho settlement the deed of agreement w'as returned; that the 
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4 annas was settled for with him and Muilhurun Lall ; that only 
1 anna was the property of Sham Lall at the time of sale ; that 
the plaintiff and Munhurun Lall are uncle and nephew, and 
this is a collusive suit to obtain possession of the whole of the 

5 annas. 

The other defendant does not defend the suit. 

The second principal sudder ameen dismisses the claim as he 
considers it to be proved that Sham Lall had only a 1 anna share 
in this estate at the time his rights and interests were sold in mouza 
Kantce. 

In appeal, the plaintiff urges that the sale of 4 annas by Sham 
Lall was only a conditional one, and tlierefore his right and interest 
was not extinct at tlie time he was sold up. Notice was served on 
the respondents on 31st December 1850. 

Jankee Ram, in his reply, supports the reasons given by the 
lower court for dismissing the suit. Purmashree Dutt Misser, 
the son and heir of Sham Lall, now comes forward and files the 
deed of agreement, which Jankee Ram alleges was returned to 
him, and now claims this 4 anna share. 

The point to be decided in appeal is, whether or no the rights 
and interests of Sham Lall in this 4 anna share was extinct at the 
time he was sued up in mouza Kantee. 

Judgment. 

The respondent, Jankee Ram, produces no proof to show that 
the conditional sale made by Sham Lall to his father, Ramdyal, 
ever became absolute : the settlement proceedings only prove who 
was in actual possession of this 4 annas of Kantee at the time the 
village was settled for. I therefore reverse this decree, and decree 
the appeal, with costs. 


The 7th March 1851. 

No. 509 of 1848. 

Appeal against a decree passed by the late 2nd Principal Sudder Ameen, 
Syud Mahomed Mohamid, on \dth July 1848 . 

Sheikh Khyrat Alii, (Defendant,) Appellant, in the suit of Mr. James 
Wilson, (Plaintiff,) Respondent, 
versus 

Sheikh Khyrat Alii and Sheikh Wazooddeen Hossein, Defendants. 

Tins suit was instituted, on the 4th September 1847, to recover 
the sum of 1 150 rupees, being the amount, principal and interest, ad- 
vanced for a farm under a deed dated 24th May 1846. 

The plaint is that the defendant, Sheikh Wazooddeen Hossein, 
having made a furzee purchase in the name of Khyrat Alii of cer- 
tain shares in several villages from Musst, Oolfut, leased them to 
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the plaintiff in the nam8 of Khyrat Alii, taking an advance of 1000 
rupees ; that as no possession in the farm lias been rendered, this 
action is brought to recover the sum advanced with interest Waz- 
ooddeen Hossein, defendant, in reply, pleads that he has no interest 
in this property, nor was he a party in leasing it to the plaintiff. 

Sheikh Khyrat Alii, defendant, admits the lease, and pleads that 
possession was rendered accordinglj’’. 

Sutram Doss claims this property by right of purchase from 
Musst Oolfut, and declares that he has leased it to Ubdooth Singh, 
who also petitions that the farm is in his occupation. 

The additional principal sudder ameen passes a decree in favor 
of the plaintiff, liolJing Sheik Khyrat Alii alone responsible to 
make good the advance as the lease is granted in his name, and 
there is no proof that the plaintiff* ever W'as in possession of the 
farm. 

Sheikh Khyrat Alii, in appeal, urges that the occupation of the 
plaintiff in the farm is proved. 

The point to be decided in appeal is the occupation or otherwise 
of the farmer Mr. J. Wilson. 

Judgment. 

If the respondent was put in possession of this farm in virtue of 
this lease, with what object has he brought this action? this is not 
accounted for. There is no proof of his occupancy, and, on tlie con- 
trary, there is the strongest presumptive evidence, especially from 
tlie petition of Sutram Doss, the third party in the suit, that no 
possession was or could have been rendered by the lessor to ap- 
pellant. I therefore n])hold this decree, and dismiss the appeal 
without issuing notice on the respondent. 


The 7th March 1851. 

No. 452 of 1847. 

Appeal against a decree passed hy Moulvee Neamut Alii Khan, late first 
Principal Sudder Ameen of Tirhoot, on \5th June 1847 . 

Musst. Nunnee Khanurn, (Plaintiff,) Appellant, 
versus 

Musst. Maun Beebee and Sheikh Reazut Alii, (Defendants,) and 
Musst. Nunnee, third party. Respondent. 

This suit is connected with the foregoing one. No. 451, and will 
be found detailed at page 24 of the Tirhoot Zillah Court Decisions 
for January 1850. 

In this case Maun Beebee in virtue of the deed of bye mokassa, 
sells a portion of the estate, contained in that deed to her mother. 
Musst. Nunnee Khanurn brings this action to legalize the purcliase, 
and Maun Beebee confesses judgment, whilst Musst. Nunnee and 
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other parties are objectors in the suit^ declaring that Maun Beebee 
has no pow^er to alienate property to the extent she has. The 
second principal sudder arneen having declared the bye-inokassa 
invalid in the former suit, decrees to the plaintiff in this suit such 
portion of the estate, inherited direct from Meetoo Khan, which 
was in possession of the vendor Maun Beebee at the time of tlie 
sale. 

The then additional judge, considering the bye-mokassa to be 
valid, amends the decree of the lower court and decrees the appeal. 

This case is also returned by the Sudder to be decided on its 
merits. 

Judgment. 

I have ruled in the former case that the genuineness of this deed 
of bye-mokassa could not be considered, and I am of the same 
opinion as regards this case ; before Maun Beebee can alienate pro- 
perty held by her in virtue of the deed of bye-mokassa, she must 
first establish the validity of that deed. This suit is evidently fictiti- 
ous and brought to establish the genuineness of the deed, and is 
irregular and cannot be sustained. I therefore reverse the decree 
of the lower court in this case, and dismiss the suit, with costs. 


The 7t\i March 1851. 

No. 650 of 1848. 

Appeal against a decree passed by Moulvee Mahomed Mohamidy late 
second Principal Sudder Arneen of Tirhooty on \bth September 1848 . 

Gooroopersliaud Muhtoo and others, (Defendants,) Appellants, 

versus 

Maharaj Coomar and Ruhmahpat Singh, (Plaintiffs,) Respondents. 

This suit was instituted, on 28th September 1847, to recover 
the sum of rupees 1916-13, being the amount, principal and inter- 
est, of rent balances due for a farm of the village of Nonore, accru- 
ing in 1254 F. S. 

This case is similar in all respects to the foregoing one No. 649. 

Judgment. 

For the reasons stated in case. No. 649, just disposed off, I con- 
firm this decree, and dismiss the appeal, with costs. 
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The 10th March 1851. 

No. 59 of 1849. 

Appeal against a decrees passed by Monivee Mahomed Mohamid Kharty 
late second Principal Sadder AmeeUy on \^th June 1849. 

Musst. Khudariin Chowdrine and two otliers, guardians of Ram 
Pershaud and Gobiiid Pershaud, minors, heirs of Munnoo Lall, 
the heir of Ram Jewun Lall, (Plaintiffs,) Appellants, 

versus 

Rye Nundkishore Singli, Musst. Chundhun Koer, his wife, and 
Bhyrow Dutt, Surbarakar, (Defendants,) Respondents. 

This suit was instituted, on 3rd January 1848, to recover the 
sum of rupees 3974 annas G pie 6, being the amount, principal 
and interest, due for a ticca peshgee under a deed, dated 23rd 
Cliyte 1242 F. S. 

The plaint sets forth that the defendants. Rye Nundkishore and 
his wife, accepted on advance of rupees 3600 from the plaintiff, 
Ram Jewun Lall’s ancestor, and leased to him for seven years their 
village of Moheeoodeenpore ; that the lease provided that the plain- 
tiffs should make good the Government revenue of rupees 104-4, 
and pay rupees 2 annually to the lessors, and that if at the expiry 
of the lease in 1248 Fusly the advance was not refunded, the lease 
should continue in force; that the plaintiff occupied the farm up to 
the end of 1254 Fusly, and were ousted in 1255 Fusly, without 
the defendants having first refunded the sum advanced to them. 

The defendant Musst. Chundhun Koer, in reply, denies the vali- 
dity of this deed, and pleads that her husband is deaf and dumb, 
and unable to manage his own affairs, and that during his lifetime 
she herself had no power to grant leases; that from 1242 Fusly her 
husband’s estates have been legally put under charge of a surbara- 
kar ; that prior to his appointment the mother and guardian of her 
husband had leased tliis village Khoosk, or without advance to 
Munoo Lall, the father of the plaintiff, from 1241 up to 1247 Fusly. 
A supplemental petition is admitted stating that this ticca peshgee 
deed was executed through the agency of one Sungut Lall, and 
making Bhyrow Dutt, the surbarakar a defendant, his reply is similar 
to that of Musst. Chundhun Koer. 

The second principal sudder ameen considers that as both sides 
admit that Rye Nundkishore is deaf and dumb, and his wife a 
purdah woman, and the plaintiff is not able to prove the authority 
of Sungut Lall to execute this deed on their behalf, the suit must 
be dismissed. In appeal, the plaintiffs urge that they were not able 
to produce the power of attorney to Sungut Lall, either in original 
or copy ; but that the evidence of their witnesses is sufficient to 
prove validity of the deed in question. 
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Notices were served on the respondents by the judge on the 8th 
January 1850, their replies are in support of the decree passed in 
their favor. 

The point to be decided in appeal is the validity or otherwise of 
this deed. 

Judgment. 

The appellants are not only not able to produce the copy nor 
original of the power of attorney by which Sungut Lall executed 
this alleged deed on the part of Rye Nundkishore and his wife; but 
they do not attempt to prove that ho was ever employed by these 
parties as their agent, nor do they support their case by proving 
that they paid in the Government revenue for this estate as stipu- 
lated for ill this alleged agreement. It is on record that at the time 
that this alleged deed was executed, a surbarakar had been appoint- 
ed to take charge of the estates of Rye Nundkishore. 

For these reasons I uphold this decree, and, as I consider this 
appeal to be groundless and vexatious, I fine the appellant one 
hundred rupees. 


The IOtii March 1851. 

Nos. 569 and 588 of 1848. 

Appeals against a decree passed by Moulvee Mahomed Mohumid Kkan^ 
late second Principal Sudder Ameen^ on \^th August 1848 . 

No. 569, Gopal Jha and fourteen others, second party, 
(Defendants,) Appellants, 

No. 588, Musst, Khairoolnissa Begum and others, first party, 
(Defendants,) Appellants, 

111 the suit of Alijeet Ojah and four others, (Plaintiffs,) 
Respondents, 
versus 

The Appellant, Khajeh Golam Moheeddoodeen Khan, Defendant. 

This action was brought, on the 1st September 1847, to decide 
a title and for possession and a mutation of registry for mouza 
Azeespore, a resumed and newly-settled estate, and to recover 
mesne profits, valued at rupees 1294 annas 14 pie 9. Suit valued 
at rupees 1576 annas 8 pie 9. 

The plaint Is that the defendant, Khajeh Golam Moheeddoodeen 
Khan, on his own behalf and as the agent of the defendants, Khair- 
oolnissa, his mother, and Golam Moostafa Khan, his brother, and 
his two sisters, Musst. Beebee and Hosheah Begum, sold this 
estate for rupees 1000 to the plaintiffs ; that the purchase money 
was paid and received, and a registered deed of sale, dated 12th 
March 1844 duly delivered; that the vendors, through their agent, 
presented a petition for dakhil-kharij, which was sent by the collec- 
tor of Tirhoot to the collector of Patna, to be attested by the 
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vendors’ person ; that the vendors are the minhaeedhars of the 
village ; that the second party of defendants who are the proprie- 
tors and whose malikanah rights have been recognized by the 
Sirkar, claimed a right of pre-emption ; that the vendors colluded 
with these claimants and would not make their appearance at 
Patna ; that consequently the plaintiffs were not able to procure a 
dakhil-kharij ; that on the 11th March 1845 on the strength of 
this deed of sale to the plaintiff, the claim for pre-emption was 
dismissed ; that by this dispute the plaintiffs are kept out of 
possession. 

Of the first party of defendants, Khajeli Moheedooddeen does not 
defend the suit. 

The mother, brother and two sisters plead that they were not 
parties to this sale, and that Moheedooddeen had ilh,-j)Ower to act for 
them ; that the brother and sisters were minors at*lie time of this 
alleged sale ; that they do not receive rents from the second party of 
defendant who occupy the whole estate. 

The second party to the defence pleads that this village was for- 
merly a rent-free holding, and was resumed, and the estate settled 
with the minliaeodars the first party of defendants ; that the second * 
party arc the proprietors and receive only malikanah ; that they pay * 
the rent of their zerat cultivation to the first party ; that their claim 
for pre-emption was dismissed in consequence of their not having 
been admitted to the settlement of the estate. 

The second principal sudder ameen considers that in the suit for 
pre-emption the vendors acknowledged the validity of this sale; that 
although the witnesses to the power of attorney authorizing Moheed- 
ooddeen to transact this sale arc not forthcoming, yet the evidence 
of the witnesses of the plaintifi* and the mohurir of the kazec’s office 
fully prove the validity of the mooktearnamah ; that from the per- 
sonal appearance of Golam Moostafa Khan, he is above 20 years of 
age and his sisters are admitted to be older than he is, therefore the 
objection as to their minority at the time the deed of sale was ex- 
ecuted is not tenable, and that as the second party of defendants 
declared that they paid rents to the first party, which is denied by 
the first party, both parties are equally responsible for mesne 
profits. A decree is, therefore, passed in favor of the plaintifts’ claim. 

The second party of defendants appeal on the plea that they 
ought not to be saddled with mesne profits as they are quasi cul- 
tivators in the estate, and that all they have done in the matter was 
to claim a right of pre-emption, and that it is proved on evidence 
that they paid rents to the first party. 

The first party of defendants urge, in appeal, that they Jiever 
admitted the validity of this sale in this suit for a right 
emption; that a supplement^ petition, confessing judgment inrifthat 
suit, was presented without their authority; that they protested 
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against it, and tliat no proper enquiry has been made in the lower 
court on the point. 

Notices were served on the respondents on the 21st January 1851, 
and, in their reply, they plead that this deed has been acknowledged 
to be valid by first party of appellants, and that both parties of ap- 
pellants are liable for mesne profits. 

The points to be decided in appeal are the validity, or otherwise, 
of this deed of sale, and, if valid, how far both parties of appellants 
are liable for mesne profits. 

Judgment. 

There is no sufficient proof that Balak Ram, attorney, liad any 
power in the suit for pre-emption to admit the validity of this sale, 
nor is there sufficient proof in the present suit that Khajeh Moheed- 
ooddeen Khan had power to execute the sale on behalf of his mother, 
brother and sisters. The respondent, therefore, fails to prove the two 
most important points towards establishing the validity of this al- 
leged deed of sale. I reverse this decree, and decree the appeal, with 
costs in both cases. 


The 11th March 1851. 

No. 60 of 1849. 

Appeal against a decree passed by Mouhee Mahomed Mohamid Khan, 
late 2nd Principal Sadder Ameen, on 2\st June 1849 . 

Mohunt Ramdyal Gheer, (Plaintiff,) Appellant, 
versus 

Goshie Uchumbit Gheer and Toolsee Rai, (Defendants,) 
Respondents. 

This suit w' as instituted on 14th February 1848, to recover pos- 
session by setting aside a deed of sale dated 5th Aghun 1255 Fiisly, 
for 100 beegahs of ininhaee sheeootur lands in mouza Keersee, 
and to recover mesne profits from the date of deed of sale up to 
Maugh 1255 Fusly. The whole suit valued at 1837 rupees, 8 annas. 

The plaint is, that the plaintiff is the mohunt of mutt of Delawah- 
poor and of its dependencies, mutt Kursun and mutt Kalakhoor ; 
that the defendant, Uchumbit Gheer, as resident moliunt in charge 
of mutt Kursun, sold these lands to the defendant Toolsee Rai^ 
without authority, and after he had entered into a written agreement 
not to do so without the consent of the plaintiff, his religious superior. 

The defendants, both seller and purchaser, in reply, plead that 
these lands are separate and distinct from the mutt, and were 
acquired by the ancestor of Uchumbit Gheer; that the ^plaintiff has 
no interest in the lands ; that the deed of agreement is an invention ; 
and that the lands in question have ^ways been in the occupation 
of Uchumbit Gheer and his ancestor Adhcer Gheer. 

28 
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The second principal suclder ameen observes that although the 
deed of agreement is proved by the witnesses, yet it is interpolated 
that the undisturbed possession of Uchumbit and his ancestor is 
fully proved ; that there appears no reason for this ikrarnamah ; that 
the ikrarnamah is signed for Uchumbit Gheer, and yet his mark 
on the deed has the appearance of having been made by a person 
able to write, and the claim was therefore dismissed. 

In appeal, the plaintiff urges that the validity of this deed of 
agreement is proved on evidence that the deed is not interpolated, 
and might have been tested by sending for the records of the 
register’s office ; that the evidence of his witness proves that the 
defendant Uchumbit Gheer is the dependent of the plaintiff. 

Notices w’erc served on the respondents by the judge on the 15tli 
April 1850. Toolsec Rai, the purchaser, alone responds in support 
of the decree. The point to be decided in appcid is whether or no 
Uchumbit Gheer had the power of executing this deed of sale. 

Judgment. 

I differ entirely with the lower court in the finding in this case, 
because the possession of Uchumbit Gheer and his ancestor is not 
denied, and the evidence to the validity of this deed of agreement 
by which Uchumbit Gheer covenants not to dispose of the property 
of the mutt is full and satisfactory. The deed in question has no 
appearance of interpolation, and as Uchumbit Gheer does not sign 
for himself in his vakulutnamah in this suit, it is quite clear that, if 
able to write, it is not his custom to sign for himself. The reason 
for this deed of agreement is apparent enough, as it was executed 
to bar proceeding wdiich has now taken place; that of a dependent 
mohunt alienating the property of his religious superior. The 
evidence of the appellant’s witnesses proves without a doubt, that 
Uchumbit Gheer w^as the curate of the appellant, and that these 
lands were an endowment to the mutt, facts which the witnesses 
of the respondents are not able to controvert. For these reasons 
I reverse this decree, and decree the appeal, with costs. 

The 13th March 1851. 

No. 64 of 1849. 

Appeal against a decree passed by Moulvee Neamut Ally Khan, late 
Principal Sudder Ameen, on 2Sth June I8-J9. 

Mohun Loll, (Defendant,) Appellant, in the suit of 
Durbarce Lall Sahoo and three others, (Plaintiffs,) Respondents, 

versus 

The Appellant and Musst. Mukhun Koer, widow of Gunush Lall and 
guardian of the minor daughter of Imrit Lall, deceased. Defendants. 

This suit was instituted on 20th January 1848, to set aside a 
deed of sale, dated 1 1th January 1843, and to reverse miscellaneous 
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orders passed in an execution of decree case, dated 16th February 
and 3d April 1847, and to sell at auction four puckah houses. Suit 
valued at rupees 4652. 

The plaint is, that the plaintiff obtained a decree on the 12th 
August 1845, against the defendant, Musst Mukhun Koer, and that 
these houses were sought to be sold in satisfaction, and were released 
for sale on the objection of tlie defendant Mohun Lall, who pleaded 
that they were his property in virtue of this deed of sale ; that the 
sale is collusive to hinder execution of the decree of the plaintiff, and 
this action is preferred under Construction No. 1301. Mohun Lall 
alone defends the suit, and pleads that the sale to him on the part 
of this lady was bond Jide, and the deed executed prior to the insti- 
tution of the suit of the plaintiff; that the valuation of the suit is 
opposed to Construction No. 1301. 

Tlie principal sudder ameen considers that the sale was collusive, 
and entered into to defraud the plaintiff', because the value of the 
property in question is 10,000 rupees, and only 1000 rupees is the 
price paid under the deed of sale, and the occupation of the vendor 
subsequent to the date of the deed is established on evidence, a 
decree is, therefore, passed in favor of the plaintiffs ; he is also of 
ophiion that the suit has been rightly valued, as it is according to 
tlie valuation fixed on the property in a former enquiry on the 
point. 

In appeal, the defendant urges his former pleas, and the respondent 
having been served out notice by the judge on the 8th January 
1850, does the same; tlie point to be decided in appeal is whether or 
no this deed of sale was executed with the object of injuring the 
respondent in the execution of his decree had against Musst. 
Mukhun Koer. 

Judgment. 

This deed of sale was legally executed, and registered prior to the 
institution of the suit of the respondents against Musst. Mukhun 
Koer. 

The respondents have no ground for charging these defendants 
with a fraud to injure them in a claim, which had no legal existence 
at the time this sale was made. I therefore reverse this decree, and 
decree the appeal, with costs. 
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The 14th Makch 1851. 

No. 4 of 1849. 

Jppeai against a decree passed by Moulvee Neamut Ally Khan, late 
Principal Sndder Ameen, on \ 4th December 1848. 

Mr. R. Tayler, (Plaintiff',) Appellant, 
versus 

Beechook Jl)a, Boodhuii Jha and Simboo Dutt Jha, (Defendants,) 

Respondents. 

A Petition presented to-day by Boodhun Jha, the son of Simboo 
Dutt Jha, deceased, praying that according to a summary decree of 
the Sudder, dated 24th March 1846, this appeal be dismissed. 

Judgment. 

This suit is instituted against Simboo Dutt Jha who dies, and 
his son, the petitioner Boodhun Jha, has been admitted, and recog- 
nized as his heir before the decree was passed. 

In appeal, the appellants have omitted the name of Boodhun Jha 
as co-respondent, and they have not cured tliis defect within the 
period of appeal. 1 therefore dismiss this appeal under the provi- 
sions of para. 2, Circular Order 1st July 1842, made applicable 
to the mofussil courts under Circular Order 13th April 1847. 

The 14th March 1849. 

Nos. 66 and 68 of 1849. 

Appeals against a decree passed by the late Principal Sudder Ameen, 
Moulvee Neamut Ally Khan, on 19lh July 1849. 

No. 66, — Gobiiid Sahi and three others, (Defendants,) Appellants, 
No. 68, — Sham Lall Miser and two otliers, (Defendants,) Appellants, 
in the suit of Sheikh Mowlah Buksh, (Plaintiff',) Respondent, 

versus 

"llie Appellants and sixteen others, Defendants. 

' This suit was instituted, on 31st May 1848, to recover the sum 
of 2531 rupees, 1 anna, 7 pie, being the amount of Government 
revenue paid in excess for tlie talooka Selainpore Doomariah, from 
1245 up to 1254 Fusly. 

The plaint sets forth that the plaintiflP, as co-sharer with the 
defendants in this talooka, has paid up to the amount now claimed 
in excess of his own revenue liabilities. The revenue for 8 annas, 
of MirchaGundah,8 annas of Khugpoorah and the whole of Bishen- 
pore Sooda, component villages of the talooka, and belonging to 
the defendants. 

Gobind Sahoy and three others, defendants, in reply, plead that 
the plaintiff' ought to have specified the extent of share, and balance 
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due from each defendant ; that their revenue liabilities amount to 
31 rupees, which they have paid continuously and in full. 

Bridjoo Lall defendant, in reply, pleads that he has paid his 
revenue, partly direct to Government and partly to the agent of the 
plaintiff. 

Konyah Lall and Ram Kissoon, defendants, plead that they have 
paid partly to the agent of the plaintiff and partly to the Govern- 
ment through the party who held a farm of a portion of their 
share. 

Herah Lall Misser defendant objects that his revenue has been 
paid by the party forming his share in the estate ; that the plaintiff 
ought to be nonsuited for not stating, in his plaint, the amount for 
which each share is liable. 

Sham Lall and two other defendants plead as above, and the 
other defendants do not defend the case. 

The principal sudder ameen decrees the whole claim collectively 
against the defendants, because it is proved that the plaintiff occupied 
in the estate to the extent stated by him, and that he has paid the 
amount of revenue now claimed by him in excess of his own 
liabilities, and that he has allowed for the revenue payments made 
by the defendants. 

In appeal, Gobind Pershad and others plead that they are only 
liable for 31 rupees yearly ; and it is on record that they liave paid 
up to this amount, and Sham Lall and his party appeal on the 
ground that the farmer who farmed their share of the estate has 
paid their revenue liabilities as he covenanted to do in his kubooleut 
filed in this suit. 

The point to be decided in appeal is whether a decree collective- 
ly against the defendants is right or wrong, that is, whether the 
lower court ought not to specify to what extent the appellants are 
individually liable. 

Judgment. 

The reasons given for this decree are unintelligible to me. 

The principal sudder ameen observes that this is an undivided 
estate, and the shares of the proprietors cannot be defined, and yet 
admits the definition of the share of the plaintiff, and passed a decree 
collectively against all the other sharers, because their vakeels 
allow that if two annas out of the revenue for this estate was in 
arrears the whole talooka would be liable to sale. I reverse this 
decree and direct a re-investigation, in order that the lower court 
may determine the exact amount for which each of these appellants 
is liable, and correct the obscurity which clouds the reasoning in 
which this decreetal order is based, and order a refund of stamp 
value. 
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The 14th March 1851. 

No. 65 of 1849. 

Appeal against a decree passed by Moulvee Neamut Ally Khany late 
Principal Sadder Ameeny on lOM July 1849. 

Domali Singh and Beik Dliaree Singh^ (Defendants,) Appellants, 

versus 

Bundhoo Singh, (Plaintiff,) Respondent. 

This suit was instituted on the 6th March 1848, to recover 
possession in 1 a. 1 p. li g. i c. out of 2 as. 13 g. 1 c. 
in mouza Kulianpore Bu^tee, by setting aside a deed of bye-meadec, 
dated 6th Bhadoon 1230 Fusly, and to recover mesne profits 
amounting, principal ami interest, to rupees 1300, 15 annas. Suit 
valued at rupees 1529, 15 annas, 6 pie. 

The plaint is that this share in Kulianpore Bustee was condi- 
tionally mortgaged by the plaintiff* and his brotlier Maheeput 
Singh to the defendant Doinah Singh, in satisfaction of 5100 ru- 
pees as his portion of pi incipal, plus nine years’ interest in ad- 
vance in a debt of 15,000 rupees, due from the plaintiff* to him 
and other parties ; that the defendants have jointly occupied tho 
estate since 1237 Fusly; that during their occupancy they have 
realized from the estate the amount now claimed in excess of the 
sum for which it was pledged to Uomah Singh ; that as the heirs of 
Maheeput Singh will not join in this action, the claim is for the half 
share of the plaintiff. 

The defendants, in re])ly, admit the mortgage, and plead that they 
liave not realized from the estate the interest on the sum for which 
it was mortgaged, and that the plaintiff ought to be nonsuited under 
Circular Order, 31st August 1832, for having preferred this suit 
independent of his co-claimants, the heirs of Maheeput Singh. 

The principal sudder ameen decrees tlie claim to the plaintiff, 
being of opinion that the suit of the plaintiff for liis share is consis- 
tent with the law, and that the juinmabundee in which the plaintiff 
values his claim for mesne profits, has been legalized by the court 
in the suit of Suddee Singh and otliers, and this proves the amount 
of income derived from the estate by the defendants from 1238 
up to 1253 Fusly, and the evidence of the witnesses proves the 
valuation of the plaintiff for the income of 1254 Fusly to be 
correct. 

In appeal, the defendants urge their former pleas. 

The point to be decided in appeal is whether or no the respond- 
ent makes good his claim. 

Judgment. 

In the suit of Suddee Singh and others versus the present appel- 
lants, the same pleas were urged as in the present instance. They 
were all rejected, and a final decree passed against the appellants. 
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There could not be a better basis than the one on which the 
lower court has passed this decree in favor of the respondents. I 
therefore uphold this decree, and dismiss the appeal, without issuing 
notice to the respondent. 


The ISth March 1851. 

No. 70 of 1849. 

Appeal against a decree passed by the late second Principal Siidder 
Ameen, Syud Mahomed Mohamid Khan^ on 2Ath July 1849. 

Baboo Ram Lall Chowdree, (Plaintiff,) Appellant, 
vei^sus 

Bhyrub Dutt Jha, first party, Bholanath alias Bidjnatli Jha, second 
party, and Kishneemun Jha, third party, (Defendants,) Re- 
spondents. 

This suit was instituted on 15th June 1848, for absolute posses- 
sion in two portions of mangoe topes, some useless trees and 
clumps of bamboos, appertaining to mouza Kuttownah, and to set 
aside a deed of sale, dated 9th Chyte 1251 Fusly, and an exparte 
decree had upon it, and passed by a moonsiflF on the lltli May 1848. 
Suit valued at 30 rupees, the amount of purchase money specified 
in a deed of sale, dated 25th Assin 1250 Fusly. 

The plaint is that the defendant Bholanath sold the property 
now claimed to the plaintiff under a deed of sale, dated 25th Assin 
1250; that possession was duly rendered; that it now appears 
that the defendant Bhyrub Dutt Jha, on the plea of his having 
I)urchased this property from Kishneemun Jha defendant, under a 
deed of sale 9th Chyte 1251 Fusly, has obtained an exparte decree 
for possession ; that Kishneemun Jha has no right to tlie property 
which belongs to Bliolanath, and was sold to the plaintiff*. 

Bhyrub Dutt defendant, 1st party, in reply, pleads that this suit 
is opposed to Clause 12, Regulation III. of 1793, inasmuch as it is 
an action to reverse a final decree ; that the valuations of the suit is 
irregular ; that the property now claimed belonged to Kishneemun 
Jha, and was sold to him ; that these trees were planted by Dhurum 
Dutt Jha who died without lineal descent after having adopted 
Kishneemun Jha. 

Bidjnath Jha defendant, 2nd party, confesses judgment. Kishnee- 
inun Jha defendant, 3rd party, in reply, denies the sale to Bhyrub 
Dutt, and pleads that the deed was forged, and an exparte decree 
obtained upon it against which an appeal is now pending ; that the 
trees belonged to Bidjnath Jha. 

The principal sudder ameen having upheld the moonsiffs decree 
in appeal dismisses this suit, observing that the deed of sale in favor 
of Bhyrub Dutt is registered, whereas the deed of sale to the 
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I plaintiff is not registered though proved by the evidence of the 
witnesses of the plaintiff ; that there is no proof sufficient to set 
aside the deed of sale to Bhyrub Dutt, which has been declared 
bond fide in the suit decided by the moonsiff ; that the ikbal dawa 
on the part of the defendant, Bidjnath, is of no use, as the property 
which he admits the sale of had been declared to be a valid sale 
to Bhyrub Dutt. 

In appeal, the plaintiff urges that Bholanath who sold to him 
and Kishneemun Jha who sold to Bhyrub Dutt are own brothers, 
and under a deed of division between them this property fell to the 
lot of Bholanath, who was therefore enabled to sell it. The fact of 
non-registering is not sufficient to vitiate the deed of sale ; the sale 
to Bhyrub Dutt was collusive, and according to the decree of the 
Sudder Dewanny, dated 7th September 1847, in the case of Gunesh 
Dutt versus Ramdyal Singh, the deed of sale and the decree had upon 
it ought to be set aside ; that the plaintiff is in possession of the pro- 
perty claimed. 

The point to be decided in appeal is whether of these two deeds 
of sale is valid. 

Judgment. 

I see no reason to disturb this decree, as I find no proof either 
positive or presumptive, to doubt the validity of the registered 
deed of sale executed between Bfhyrub Dutt and Kishneemun 
Jha. 

I therefore dismiss this appeal, and uphold the decree, without 
issuing notice on respondent. 


The 22nd March 1851. 

No. 52 of 1849. 

Appeal against a decree passed by Kazee Mahomed Allum, Moonsiff of 
Koelee, on \^th January 1849. 

Mukhun Singh Raut, (Defendant,) Appellant, in the suit of Mr. 
Baddeley, (Plaintiff,) Respondent, 
versus 

Appellant and NowTungee Rout, Defendants. 

This suit was instituted, on 29th July 1848, to recover the sum 
of 6 rupees, 14 annas, 6 pie, being the amount, principal and interest, 
of rent balances for 1 beegah, 17 biswas of cultivation in the village 
of Jullah Mohummudpore Ghazee, accruing from 1254 Fusly up 
to the 12 annas kist of 1255. 

The plaint is that this village was held under the Court of 
W ards, and leased to the factory of Poopree ; that the defendants 
cultivated on the farm, and are in default as above claimed. 
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In reply tlie defendants plead that Mukliun Singh is the cul- 
tivator, and tliat he has paid his rents according to a pottah granted 
to him by a former sub-tenant of the village, and that a balance 
or account is in his favor. 

The moonsiff exempts three annas as an illegal demand, and 
decrees the remainder of the claim against Mukhun Singh, as he 
considers that the evidence of the putwarry and the master, ryot 
and the other witnesses for the plaintiff, prove the balances against 
the defendant, who can produce no documentary evidence to prove 
payment. 

The defendant urges, in appeal, that his vakeel in the lower court 
did not call on him to furnish his receipts to prove payment. 

These receipts are not produced with the petition or moujibat ap- 
peal. The appellant was present in this court, and was called upon 
yesterday to furnish the receipts alluded to. To-day the appellant 
produces a receipt granted to Newajee Rout, which supplies no 
proof whatever that the balances now claimed have been satisfied. 
Tlie point to be decided in appeal, is the liability, or otherwise, of 
the appellant for these balances. 

Judgment. 

In the absence of any specific written agreement between par- 
ties in a suit of this nature, the evidence of the village autho- 
rities must of necessity rule the decision, and in this instance their 
evidence fully proves that tliese balances are due from the appel- 
lant, and the appellant has nothing to prove payment. I therefore 
uphold this decree, and dismiss the appeal, witliout issuing notice 
on the respondent. 


Tub 24th March 1851. 

No. 54 of 1849. 

Appeal against a decree passed by Kazee Mahomed Allum^ Moonsiff 
of KogleCy on I9th January 1849. 

Gopal Doss, (PlaintiflT,) Appellant, 
versus 

Pirthee Singh and twenty-seven others, first party, and Biigwant 
Doss and ten others, iteatuii, second party, (Defendants,) Re- 
spondents. 

This suit was instituted on the 9th August 1848, to recover the 
sura of rupees 140, 8 annas, 6 pie, being the amount, principal and 
interest, of revenue paid in for mouza Gunshampore, for the year 
1843. 

The plaint is that the plaintiff, the proprietor of a 3 pie share in 
this village, borrowed from Brijbookhun Lall the sum of 81 rupees 
to make good Government balances due from the 15 annas, 3 pie 

29 
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sliare of the defendants; that Brijbookhun obtained a decree 
against the plaintiff for the money lent, and the plaintiff' has paid 
rupees 130,5 annas, 7 pie, in satisfaction thereof ; that the plaintiff ’s 
share in this village, together with the share of Musst. Doolhun and 
others, making in all 2 annas, 19 gundahs, 2 krants, was held in 
farm by Bunseedhiir; that the revenue in this share was 63 rupees, 
2 annas, 7 pie, out of which Bunseedbur paid 57 rupees, 9 annas, 
and 5 rupees, 9 annas, 7 pie was due from the plaintiff'; that the 
suit is for the balance paid in excess of the liabilities of this 2 annas, 
19 gundahs, 2 krants share. 

Talawah Singh and two others, defendants, in reply, plead that 
their share was not in default; that they gave no authority to the 
plaintilF to borrow this money from Brijbookhun Lall, and tliat, as de- 
fendants in that action, they were exempted from liability. Gowrah 
Koer, and two others, iteatun defendants, in reply, plead, that they 
hold an 8 anna share in this estate, and the other 8 annas is the 
property of the plaintiff" and other defendants ; that their revenue 
liabilities have been duly paid. Pirthee Singh and twenty-one others 
reply that, as 5 annas, 3 cowrees share in this estate, they have 
paid up their revenue. 

The otlier defendants do not defend the suit. 

The moonsiff dismisses the suit, because he considers that the 
plaintiff has made a wrong statement as to the amount of balances 
due from this estate, the actual balance being 1 34 rupees, 7 ])io, 
and not 81 rupees; and that it is proved that the plaintiff’ held a 
lease of the 3 annas of Kashecnath during the year, when these 
balances occurred, and was, therefore, himself answerable for the 
amount of revenue paid in. 

In appeal, the plaintiff urges his former pleas, and adds that the 
share of Kasheenath was held by his widow, Musst. Boodhun Koer, 
one of the defendants iteatun, who pleads that her share of revenue 
lias been paid ; that he lias paid in 81 rupees in excess of his own 
revenue liabilities without reference to the amount of actual 
balances. 

The point to be decided in appeal is whether the reasons given 
by the moonsiff for dismissing this claim are sufficient. 

Judgment. 

The points to be decided on this case are, first, to what amount 
the appellant has paid in excess of his own revenue liabilities, and 
secondly, who are the parties responsible to make good the excess. 
The moonsiff is directed to retry the case on the points indicated 
above. The difference between the actual balances due from the 
estate, and the amount of revenue paid in by the appellant in excess 
of his own liabilities, has nothing to do with the case, nor can I find 
any thing to show that the appellant did occupy beyond the 
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amount of sliare stated in the plaint. I therefore consider the inves- 
tigation incomplete, reverse the decree, and direct a re-investigation 
of the case, and a refund of stamp value to the appellant. 


The *25Tii March 1851. 

No. 56 of 1849. 

Appeal against a deeree passed by Baboo Bishen Lall^ Moonsiff of 
Du/singh Seraiy on 20th Ju7ia ary 1849. 

Duttooree Mathoo, Soogali Mathoo and Surubjcet Mathoo, 
(Uefendants,) Appellants, 
versus 

Sheikli Abdool Bakee, (Plaintiff,) Respondent. 

Tins suit was instituted on the lOtli January 1848, to recover 
the sum of rupees 31, 9 annas, 3 pie, balance of rent for cultivation 
in mouza Baiidah, accruing from 1250 up to 1253 Fusly. 

The plaint is that the defendants cultivated in this village, of 
which tlie plaintiff is a 4i anna sharer, and are in balances on 
account of plaintiff’s share to the amount now claimed according to 
the village account. 

The defendants, in reply, plead that Duttooree Mathoo is tlie 
real cultivator, and that the other defendants, his two sons, have no 
interest ; that as the plaintiff* has co-sharers in his 4^ anna share, 
and they are not plaintiff's, the case ought to be nonsuited; that the 
rent has been paid in excess of liability. 

The moonsiff is of opinion that the allegation of the defendant, that 
the plaintiff' has co-partners in his share, is untrue ; for, had that been 
the case they would have appeared as objectors in the suit; that the 
arrears now claimed are proved on evidence ; that the defendants 
have failed to establish the validity of the receipts produced in proof 
of payment, claim is therefore decreed against the defendants. 

In appeal, the defendants urge their former pleas, and add that it 
was the delay of the court, which led to their witnesses not staying 
to have their depositions taken. 

A third party, Musst. Nussirun, now comes forward and de- 
clares to be co-sharer with the respondent. 

The point to be decided in appeal is the liability, or otherwise, of 
the defendants to make good the balances claimed from tliern by 
the respondent established. 

Judgment. 

The case appears to have had a full hearing, and the appellants 
have failed to support their defence, whereas the evidence on the 
part of the prosecution clearly establishes the claim of the respond- 
ent to be a just one. I therefore uphold this decree, and dismiss 
the appeal, without issuing notice to the respondent. 
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The 25th March 1851. 

No. 61 of 1849. 

Appeal against a decree passed by Moulvee Syud Muneerooddeen Ilossein, 
Moonsiff of Mowahy on 27th November 1848. 

Gonesh Dutt Jha, (Defendant,) Appellant, in the suit of Gosliein 
Ram Churn Barthee, (Plaintiff,) Respondent, 
versus 

Appellant Kalcekha Jha and Puryag Jha, Defendants. 

This suit was instituted on 27th July 1848, to recover rupees 
89-1 1-3, being the amount, principal and interest, of arrears of revenue 
for 14 bgs. 7 b. 13^ ds. of cultivation in mouza Gopalpore, 
chuck Jyee and chuck Ramdoss, accruing from 1253 up to 1255 
Fusly. 

Tlie plaint is that the plaintiff holds a 4 anna share of this 
estate in farm, and according to the village accounts the defendants, 
who cultivate in the farm, are defaulters to the amount claimed. 

Ttie defendant Gonesh Dutt alone replies that he is a proprietor in 
this estate ; that he cultivates only 9 bgs. 6 b. 9 d. ; that he is 
indebted only 20 rupees, 3 pie to the plaintiff, on account of this 
farm of the 4 annas share ; that this sum has been tendered to and 
refused by the plaintiff. 

The moonsiff considers that the amount claimed is fully proved 
against the defendants, and as in the former suit between these 
parties a final decree has been passed in favor of the plaintifl’ for 
the same rate and extent of cultivation, the present claim must, 
therefore, be decreed against the defendants. 

In appeal, the defendant Gonesh Dutt urges that the decree is passed 
on insufficient evidence, and against parties Avho have no interests 
at stake, and the amount decreed is in excess of the rates recorded 
in the Government rent roll. 

The point to be decided in appeal is whether the claim is proved, 
and, if so, is the decree good against the three defendants ? 

Judgment. 

The decree in the former suit between these parties is final, it 
establislies the present claim in all particulars, and must rule the 
decree in this suit. 

The other defendants did not defend the action in any way, and 
are not co-appellants. I therefore see no reason to disturb this 
decree, wdiich is upheld, and the appeal dismissed, without issuing 
notice on the respondent. 
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The 27th March 1851. 

No. 65 of 1849. 

Appeal against a decree passed by Pundit Datah Ram, Moonsiff' of 
Teiyrah, on 2{Sth January 1849. 

Chundun Rai, (Defendant,) Appellant, 
versus 

Rampersliaud Rai and Kashee Rai, (Plaintiffs,) Respondents. 

This suit was instituted, on the 24th November 1848, to recover 
17 rupees, 4 annas, IQJ- pie, being the amount, principal and 
interest, of balances due fur cultivation in Nepuriah Furreed unpore 
Modoo, accruing in 1254 and 1255 Fusly. 

Tlie plaint is that the plaintiffs held 14 annas, 3 pie of this 
estate in farm as the share of one Praim Rai from 1244 F. S., and 
the defendant cultivated on the farm, and is a defaulter according 
to the village account to the amount now claimed. 

The defendant, in reply, pleads that the plaintiff only farms 
14 annas, 1 pie of the estate ; that he is a proprietor and cultivator, 
and has paid 2 annas in excess of the rightful claim of the plaintiff*. 

Three parties petition in support of the statement of the plaintiffs 
as regards the extent of his farm, and claims interest in the 
estate, and a fourth party objects to the statement of the claim of 
one out of the three. 

The moonsiff* decrees 16 rupees, 11 annas, 5 pie, and 18 krants, 
to the plaintiff, which he considers to be the amount of the balances 
proved by the accounts and village authorities to be due to the 
plaintiffs as farmers of 14 annas, I pie of the estate. 

In appeal, the defendant pleads that the moonsiff has recognized 
his objection as to tlie extent of the plaintiff’s farm ; but lias not 
done so as* regards his objections to the extent of his cultivations 
and rates of rent. 

The point to be decided in appeal is simply whether these ba- 
lances are proved, or not, against the appellant. 

Judgment, 

There is no specific written agreement between these parties, the 
claim can therefore only be decided by the accounts and evi- 
dence of the village authorities, which, in my opinion, establish the 
claim of the respondents. I therefore uphold this decree, and 
dismiss the appeal without issuing notices on the respondents. 
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The 27tii March 1861. 

No. 68 of 1849. 

j4p[)eal against a decree passed by Pundit Datah Ita?n, Moonsiff ofTeiyriih^ 
dated \st February 1849 . 

Syud Bislianot Alii, (Plaintiff,) Appellant, 
versus 

Cliadee Rai and eiglit others, (Defendants,) Respondents. 

Tins suit was instituted on the 7th September 1848, for posses- 
sion in 100 clumps of bamboos in Mukhdoompore, and to recover 
64 rupees the value of bamboos cut in 1255 Fusly. Suit valued 
at 126 rupees. 

The plaint sets forth that the plaintiff purchased these bamboo 
clumps as the right and interest of Chadee Lall and three others 
(defendants,) sold in satisfaction of a decree had against them ; that 
no possession has been rendered, and these defendants, aided by the 
other defendants, cut and carried off bamboos, in wliich the plaintiff 
has a rightful claim for 1000, at the rate of six rupees per hundred. 

One of the defendants, who is a chowkeedar, and was placed in 
charge of the plaintiff s interest in these bamboos, confesses judgment. 

The defendants, Sheik Budeedoodeen and others plead, in 
reply, that they were no party to the cutting and carrying off the 
bamboos in question. 

The defendants Chadee Lall and the three others with him, plead 
that the land on which these bamboos grew belongs to them, and 
it was only their ryottee share in these bamboos, which were sold 
and purchased by the plaintiffs ; that subsequent to their being 
sold oft' they have not cut any bamboos. One of tlie defendants 
does not defend the suit 

A third party are claimants for the land on which these bamboos 
grow. 

The moonsiff decrees to the plaintiff possession in a ryottee 
right over these bamboo clumps, and 16 rupees as the value of the 
ryottee share in bamboos proved to have been cut and carried 
away by Chadee Lall .and his three partners, and exempts the other 
defendants from liability. 

In appeal, the plaintiff urges that his full claim for damages is 
made out of both by the evidence of his own witnesses, and the re- 
sult of the investigation of an amecn duly appointed by the inoon- 
siff to make a local enquiry. 

The point to be decided in appeal is simply how much the ap- 
pellant is entitled to an account of his share in the bamboos cut 
and carried away by the respondents. 

Judgment. 

The moonsiff has given no reason for rejecting the evidence of 
the witnesses for the prosecution, nor, after having admitted the 
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validity of tlie investigation of the aracen’s, as respects the fact of 
tlie respondents having cut and disposed of the bamboos for re- 
jecting the result of his enquiry as to the extent and value of the 
bamboos which tallies with the dJaim of the appellants. The moon- 
sift conjectures that 300 bamboos, at the rate of 5 rupees per 
hundred, is all that the a])pellant is entitled to. The moonsiff is, 
therefore, directed to review his judgment in the case as above 
indicated, and the decree is reversed, and a refund of stamp value 
to the appellant ordered. 


The 28th March 1851. 

Nos. 58, 59 and 60 of 1849. 

Appeals against a decree passed by Baboo Bishnn Loll, ^loonsiff of 
Dulsing Serai, on 22nd January 1819 . 

No. 58, — Mudkhur Loll and twenty-nine others, (Defendants,) 

Appellants, 

„ 59, — Runglall Singh, (Defendant,) Appellant, 

„ 60, — Sheodial Singh and three others, (PlaintiflTs,) Appellants, 
in the suit of Shoomrun Loll and fourteen others, 
(Plaintifis,) Respondents, 
versus 

The Defendants, Appellants, and Rambuksli Singh and six 
others, iteatun. Defendants. 

This suit was instituted on 13th April 1847, to decide a title 
and to obtain possession in 27 b. 17 b. 17 d. out of 35 b. 12 b. 
13 d. of land, the half of Dooab called Chour Rutnee, appertaining 
to the villages of Mudhunpore Kooer and Mohumudpore Bassoo, 
and to recover 19 rupees, 1 anna, 11 pie, mesne profits, and to 
set aside an agreement to arbitrate and a decision of arbitrators, and 
a proceeding in the survey department and a decision under 
Act IV., dated 26th May 1846. Suit valued at 298 rupees, 

10 pie. 

The plaint sets forth that the lands of Mudhunpore and 
Moliumudpore are adjacent but distinct ; that Mohumudpore 
is the joint property of all the plaintiffs; that 1 a. 10 g. 
1 c. 4J d. in Mudhunpore belongs to the defendants iteatun 
Rambuksli Singh and others, and 6 as. 18 g. d. is the ancestral 
property of Sheodial Singh and three others, plaintiffs, and 7 as. 

11 g. 2 c. d. is the property of the plaintiffs Shoomrun Lall and 
ten others; that the defendants Runglall Singh, Mudkhur Lall 
and two others, proprietors of mouza Bishenpore, have dispossessed 
the plaintiffs from the lands now claimed, on the plea that they have 
been ruled to belong to mouza Bishenpore by a decision of Rung- 
lall, who had been appointed arbitrator between Sheodial Singh 
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and three others of the plaintiffs, on the one side, and Mudkhur 
Lall and three others of the defendants on the other; that the 
other plaintiifs were no party to, nor cognizant of this arbitration 
by which 14 b. 14 b. 3 d. of land have been abstracted from 
Mudhunpore, and 20 b. 18 b. 10 d. from mouza Moliumudpore ; 
that after exempting 7 b. 14 b. 16 d. as the sliare of the defend- 
dants iteatun, and the plaintiffs who were parties to the arbitra- 
tion agreement, as proprietors in Mudhunpore, the claim is for 
6 b. 19 b. 7 d. on the part of Shoormun Lall and ten others, 
plaintiffs, as proprietors of Mudhunpore, and for 20 b. 18 b. 
10 d. on the part of all the plaintiffs as joint sharers in Moliumud- 
pore. 

The defendants Mudkhur Lall and nineteen others, in reply, plead 
that this land was ruled to their village of Bishenporc by the 
decision of an arbitrator lawfull}’’ agreed upon and appointed, and as 
no opposition was made to his decision within six months of its 
issue, it is barred now by Regulation XIII. of 1793 and Regula- 
tion VI. of 1813. More particularly too as the award has been 
confirmed and recognized both by the revenue and criminal 
authorities ; that as the villages of the plaintiffs are undivided, the 
suit should be for the whole Of these lands in dispute. 

The defendant Runglall, in his reply, pleads that he was duly 
appointed arbitrator, and decided the case to the best of his reason, 
and that several of tliose who appointed him are dead, and no 
objection was ever made in their lifetime. 

The four cautionary defendants, in their reply, support the state- 
ments of the plaintiffs. The remainder of the defendants do not 
defend the suit. 

The reasoning by the moonsiff in passing this decree is very 
obscure, but amounts to this — there was no occasion for the 
plaintiff* to sue for all the disputed lands, as it was only requisite 
for them to sue for the amount of land to which they considered 
themselves to be entitled; that the agreement to arbitrate is binding 
on the four plaintiffs, who were subscribing parties, and not on the 
others who did not do so ; and that although in the agreement to 
Arbitrate, and on the decision of the arbitrator, the lands of Mudhun- 
pore alone are specified, yet as Mudhunpore and Mohumudpore are 
involved, the interest of the plaintiff’ Sheodial Singh and the three 
others with him are forfeited in Mohumudpore, as well as in 
Mudhunpore, and a decree is passed in favor of Shoomrun Lall and 
ten plaintiffs for possession in 6 bs. 19 bis. 10 d., as belonging to 
Mohumudpore, in all 19 bs. 7 bis. 17 d., wdth 13 rupees, 15| annas as 
mesne profits, the claim for 8 bs. 10 bis., as belonging to Mohuinud- 
pore, is dismissed as the portion of Sheodial Singh and his party. 

'Fhree parties in the suit appeal against this decree. 

Sheodial Singh and three others, plaintiffs, urge, in appeal, that 
their claim in the lands of Mohumudpore ought to be decreed to 
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them as their agreement, to arbitrate was only for the lands apper- 
taining to Mudhunpore. 

The defendants Mudkhur Lall and his party, urge in appeal, in 
addition to their former pleas, that the villages of the plaintiffs are 
ijmallee, and that the decree passed cannot be executed ; that the 
moonsiff ought to have considered the arbitration to be binding for 
all the lands, or none at all. 

The defendant Runglall, in his appeal, urges her former pleas, 
and declares that the lands in dispute, which were submitted to his 
arbitration, were those of Mudkhurpore on the one side, and Bish- 
enpore cfH the other. 

The point to bo decided in appeal is whether the reasons given 
for this decree are sufficient or not. 

Judgment. 

The plaintiffs declare to be co-partners in the undivided villages 
of Mohumudpore and Mudhunpore, and to have been dispossessed 
of 35 bs. 12 bis. 13 ds. of lands of their two villages by the 
proprietors of Bishenpore, under an agreement to arbitrate sub- 
scribed by four out of twenty-one of the co-sharers, and they 
exempted from their claim a portion of the land as the share of those 
four. Thus the plaintiffs are asking for a decree which cannot be 
executed. 

The moonsiff has passed a decree exactly of this nature. The 
plaintiffs, in fact, are only one party, their interests is an undivided 
estate are in law one, and the same, the agreement to arbitrate 
must of necessity be binding on all, or none. Besides this I can 
find nothing on record to satisfy me; that the lands of Mohumud- 
pore were involved in the dispute with Bishenpore, arbitrated by 
Runglall. I reverse this decree, and direct a re-investigation of 
the case, as indicated above, and if the moonsiff should be of 
opinion that, if the plaint, as it now stands, is cognizable, he is direct- 
ed to quote law or precedent in support of his opinion — he will 
then consider whether in this joint undivided estate the agreement 
to arbitrate is binding on all the proprietors or not, and will state 
distinctly his reasons for separating their interest, should he still 
be of opinion that it is binding on the subscribing parties. The 
usual order is passed for a refund of stamps value to the several 
appellants. 
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The 31st Mabcu 1851. 

No. 72 of 1849. 

Appeal against a decree passed by Moulvee Syud Mmeerooddeen, Moonsiff 
of Mowahf on \7th February 1849. 

Bugwant Narain Singh, (Defendant,) Appellant, 
versus 

Sookh Lall Rai and Munbode Rai, (Plaintiffs,) Respondents. 

This suit was instituted on 21st June 1848, to recover the sum 
of rupees 15-11-6, being the amount principal with iMerest, of 
Government revenue paid in on account of mouza Nowalpore, 
Misrowleah, in A. D. 1841 and 1842. 

The plaint is that the plaintiff accepted an advance of rupees 16, 
and made a conditional mortgage of his one-half anna share in this 
estate to the defendants with the proviso that the defendants should 
make good the Government revenue on the share ; that the defen- 
dants have failed in their contract, and the plaintiff has been obliged 
to pay in Government revenue to the amount now claimed. 

The defendant, in reply, admits the contract and pleads that in 
consequence of a dispute of the plaintiffs with one Goneish Thakoor, 
he came to a verbal agreement that the plaintiffs should themselves 
pay in the Government revenue in the mortgaged share ; tliat he 
holds a four years’ wasil-bakee from the plaintiffs to show that he 
has satisfied the plaintiff for their payments of the Government 
revenue. 

The moonsiff decrees the claim to the plaintiff, as he considers 
tliat the defendant fails to prove payment to tliem of the Govern- 
ment revenue, which he had himself covenanted to make good ; that 
the wasil-bakee is only signed by one of the plaintiffs, and his 
signature in the document does not tally with the signature to his 
vakulutnamah filed in the suit; that an annual receipt is required to 
prove payment by the defendant ; that copy of the Government 
account current with the estate shows that the defendant paid in 
rupees 2, annas 12 of revenue in 1842 and 1843. 

.In appeal, the defendant urges his former pleas, and raises a new 
one by stating that the revenue paid in by him in 1842 and 1843^ 
was on his own separate account as a proprietor in the estate. 

The point to be decided in appeal is whether, or no, the appel- 
lant, instead of paying the Government revenue direct to the State, 
as he stipulated to do, did pay the amount to the respondents. 

Judgment. 

I agree with the moonsiff in opinion that the appellant entirely 
fails in proving payment to the respondents, and therefore upheld 
the decree, and dismiss the appeal, without notice to respondents. 
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The 31st March 1851. 

No. 42 of 1849- 

Appeal against a decree passed by Pundit Datah Raniy Moonsiff of 
Teigrahy on lOM January 1849. 

Uchumbit Chowdree and Durpee Chowdree, (Plaintifis,) 
Appellants, 

versus 

Dookah Chowdree, (Defendant,) Respondent. 

This suit was instituted on 21st November 1848, to recover the 
sum of rupees 1-6-9, being the amount, principal and interest, of 
rent balances on a cultivation of 2 bs. 18 cs., in chuck Tillar, for 
1256 Fusly. 

The plaint is that the defendant cultivates as stated above on a 
farm of 8 annas in this village, of which the plaintiff held a sub- 
lease, and has fallen into balances of rent to the amount claimed. 

The defendant admits the cultivation, and the balances, and 
pleads tliat as Runglall Chowdree claims these rents from him, he 
does not know which party to pay to and asks the court to direct 
him in the matter. 

Runglall Chowdree, as a third party, petitions that he holds a 
sub-lease of the whole of this village, and has a suit pending 
against the defendant for these rents, and prays tint the two cases 
may be heard and decided together. 

The moonsiff decides that as the sub-lease of the whole village 
to Runglall Singh is established, this suit is only preferred to set 
aside the farm to Runglall, and is collusive. It must be dismissed. 

The plaintiffs, in appeal, urge that the farmer, from whom Rung- 
lall alleges, to have derived this sub-lease, had relinquished the 
farm, and the farmer to whom the village was relet had sub-leased 
it to them. 

These appellants were third parties to the suit between Rung- 
lall and the defendant, and the decree in that suit is final. One of 
the appellants on the 3rd August 1849, filed a vakulutnainah, 
appointing a vakeel to put in a bazeenamah, which has not been 
done up to this date. 

The point to be decided in appeal is whether or no the appel- 
lants make out their claim. 


Judgment. 

This suit is evidently collusive, having for its object to oust 
Runglall Chowdree for a sub-lease of the whole village, the court 
has decided the sub-lease to the Chowdree to be a valid tenure in 
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another suit, in which the appellants were a third party, and might 
have appealed against the decree. The appellants do not even 
make Runglall, to whom these rents have been decreed, a respon- 
dent in the present case. I consider this appeal to be litigious and 
groundless, and tlierefore confirm the decree, and dismiss the appeal, 
without notice to respondents, and fine the appellants one hundred 
rupees for having instituted the appeal. 
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Pre*sent : H. T. RAIKES, Esq., Judge. 


The 3rd March 1851. 

Case No. 228 of 1850. 

Appeal from a decision of Mr, Wright^ Moonsiff of Sulkea, passed on the 

July 1850. 

Tliupsliya Ram Saha, (Plaintiff,) Appellant, 
versus 

Maclhub Cliunder Hore Barooye, (Defendant,) Respondent. 

Plaintiff sued for balance of an account due to him from 
defendant, amounting to 29-10-10, for purchases and loans. 

Defendant denied ever having any dealings with plaintiff, and 
asserted that the suit was instituted from malicious motives only. 

The moonsiff states that plaintiflF’s books were filed and sworn to 
by plaintiff himself, but are not sufficient to prove the claim, and 
that plaintiff’s witnesses did not satisfy him that they were speaking 
truth regarding their knowledge of this balance being due from 
defendant, as they 'were unable to state the nature and particulars 
of the dealings between plaintiff and defendant. Moreover, defend- 
ant satisfied the moonsiff that he was able to write his own name, 
and, therefore, the moonsiff deemed it most improbable that a 
balance of their accounts should be struck by plaintiff and defend- 
ant, and the latter not be called upon to attest it with his own signa- 
ture. 

The moonsiff therefore dismissed the suit. 

The plaintiff appeals against the decision, and urges the impossi- 
bility of his books being wrong, as all his daily transactions are 
entered therein, and the balance of each day duly struck, and that 
any additions must be observable. 

It appears that plaintiff has only two books as vouchers of the 
defendant’s dealings, and these he has sworn to as correct ; but it is 
impossible for the court to judge from them under what real or 
imaginary circumstances the entries therein may have been made. 
It seems most probable that defendant was able to write his own 
name, and most improbable that plaintiff, on striking a separate 
balance of bis account for his satisfaction and information, did not 
get his signature attached to it. Under such circumstances I do 



24 


ZILLAH TWENXr-FOUR PERGUNNAHS. 


not think it safe to trust alone to native evidence of the fact. I 
therefore cannot see any reasonable grounds for interfering with 
the moonsiff’s decision, and therefore dismiss this appeal. 


The 20th March 1851. 

No. 1 of 1847. 

Original Suit, 

The Revd. Joze Maria Brandao, Vicar and Administrator of the 
Church and Talook of Seebpore, Plaintiff, 

versus 

• 

The Most Revd. Dr. Patrick Joseph Carew, Archbisliop, Vicar 
Apostolic, the Revd. Tgnacius Xavier Mascarenhas, tlie Revd. 
Eusebius Varalle, inhabitants of Calcutta, Dr. Thomas Oliffe 
and the Revd. Augustus Goiran, of Seebpore, Defendants. 

For possession of the church, pastor’s residence and talook 
(with mesne profits) of Seebpore, zillah Backergunge. Value of suit 
laid at 23,588-15-11. 

This suit was originally instituted in the zillah court of Backer- 
gunge in 1846 A. D., and transferred for trial to this court by 
order of the Sudder. It was first brought to a hearing before my 
predecessor, and decided on the 9th of December 1847, particulars 
of which are fully recorded in the printed decisions of this zillah for 
that month. From the statement of the case there recorded, it 
appears that the church of Seebpore and the property pertaining to 
it had, up to a certain time, been in the possession of the Angus- 
tinian Portuguese clergy settled in India, whose superior in this 
country had from time to time appointed a member of that body as 
resident incumbent, by whom the priestly offices of the church were 
performed, and the management of the property superintended, by 
whom also the local expenses were defrayed, and the surplus collec- 
tions remitted to the prior of Bandel. That after the appointment 
of a vicar apostolic in India, that authority considering himself 
at liberty to deal with the church and property of Seebpore as 
property of the church of Rome, virtually displaced the member of 
the Portuguese clergy, then oflSciating at Seebpore, and under his own 
licence appointed one of the orthodox Roman Catholic priests in his 
room. This party having found means of securing possession of the 
church and talook, procured himself under color of the authority 
delegated to him by the vicar apostolic, to be recognised in a formal 
proceeding of the civil court as successor of the former incumbent 
and manager of the estate. An attempt was subsequently made by 
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the prior of Bandel, the Revd. Fre Simao de Con 9 eceao, to recover 
possession by instituting a regular suit to set aside the court’s 
proceedings in the above matter, praying that possession might be 
vested in himself ; but the suit was dismissed for default, and in 
1846 the present claim was instituted for possession of the church 
and landed property attached to it. The judge, who decided the suit 
in 1847, decreed in favor of plaintiff, on the ground that the Portu- 
guese clergy had acquired a title by long possession to the Scebpore 
church and property pertaining to it, and that without the consent 
of these Portuguese, who founded and acquired this property, the 
interference with tlieir patronage or with the property belonging to 
their church establishments by the vicar apostolic cannot be sanc- 
tioned by the civil courts of this country. Against this decision an ap- 
peal was preferred to the Sudder by the defendants, and on tlie 8th of 
May 1850 the case was remanded to this court, on the grounds that 
proper issues had not been fixed by the principal sudder ameen of 
Backergunge, who first entertained the suit. Neither had the judge 
of this zillali remedied that defect when the case came up to this 
court, but had passed his decision on issues not set forth in the 
proceeding recorded under Section 10, Regulation XXVI. of 1814, 
by the Backergunge authority. 

The orders of the Sudder are fully detailed in the printed decisions 
for May 1850, page 181. The Court have therein recorded at 
length the particular issues of fact arising on the pleadings on both 
sides ; but the first issue tried in this court at the present hearing 
arose out of a plea set forth by the defendants that the hearing of 
tliis suit is barred under Section 16, Regulation III. of 1793, the 
present cause having been already heard and determined by a civil 
court of competent jurisdiction. 

This plea has been all along urged by the defendants, but does 
not appear to have attracted attention in this court or in the court 
of appeal. The Sudder merely allude to it as one among other 
issues, which should be raised; but it was evidently not pressed, or 
not much relied upon by the pleaders before the appellate court. 
I have now gone into the question to the best of my ability, and 
come to the conclusion that the plea is essentially correct, and the 
objection good against the present plaint. 

The plea arises out of the decision given by the sudder ameen 
of Backergunge, in the regular suit instituted by the Revd. Fre 
Simao de Con 9 eceao in 1839, and is traversed by the plaintiff, w^ho 
avers that the cause of action in that suit is not the same as the 
present one, neither was any decision then given on its merits, the 
case having been dismissed for default. Plaintiff having neglected 
to file his replication. 

It was first necessary to consider what was really the nature of 
the decretal order in the case referred to, as if found to be merely 
to the effect stated by plaintiff* (a dismissal for default), the fact of 
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that claim being revived in the present action could be no bar to 
its re-institution. 

I find that the sudder ameen then recorded, in his final proceed- 
ing, that the defendant had disputed the competency of the civil 
courts of this country to take cognizance of the matter brought 
before him by plaintiff’s action ; but that in consequence of plaintiff 
having failed to file any replication during six weeks, he dismissed 
the suit for that default. An appeal was then preferred by the 
plaintiff to the zillah judge, who, in his judgment, alludes to the 
reason stated by the sudder ameen for dismissing the claim, and 
then proceeds to record his own decided opinion that no suit of the 
nature brought forward by the plaintiff could be determined by the 
courts of this country under any circumstances, and therefore con- 
firms the order, dismissing the case. 

It has been plausibly argued in this court, that tlie order of the 
sudder ameen has only reference to the simple matter of default as 
the ground of dismissal, and that the judge could not travel out of 
the record, and turn his confirmation of that order into a formal 
discussion and decision of a point never taken up by the lower court ; 
that consequently his declaration regarding the legal inadmissibility 
of plaintiff’s claim must be treated as a mere oiiter dictuniy^ having 
neither force nor authority in the present instance, and must not be 
allowed to act as any restriction on plaintift‘’s right to revive Ins suit. 

I confess it appears to me a very nice point as to the legal effect 
of such a dismissal of the plaint, and whether it must be supposed 
that the general tenor and purport of the first order has been 
merged in and altogether superseded by the later decision of the 
higher court ; yet after perusing the judge’s order I cannot blind 
myself to the fact that when he recorded that judgment he delibe- 
rately intended it to be understood that plaintiff’s claim, as arising 
out of ecclesiastical proceedings, was one which could not be enter- 
tained by the civil courts of this country, and that on that ground 
and on that belief, and not on account of the default, the judge con- 
firms the order of dismissal passed by the lower court. It must 
also be borne in mind that the judge’s decision 'was written before 
the enactment of Act XXIX. of 1841, and when by Section 10, 
Regulation IV. of 17 93, it was incumbent to state the reasons at large, 
either for dismissing the suit of a plaintiff^ or allowing him to pro- 
secute it after he had neglected to proceed in it for six weeks, and 
the judge may therefore have intended to dispose of a point which 
appeared on the face of the pleadings, and seemed to him to call for 
his interference to stop at once further litigation between the parties. 
Believing then that the judge of Backergunge deliberately passed 
that order in a case brought before him in regular appeal ; and, after 
consideration of the subject matter of the plaint, I do not think I am 
now at liberty to unravel the grounds or motives which led him to 
that determination, or that I can now question tlie legality of his 
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decision or examine its merits ; but if the trial of this suit proves it 
to be a revival of the former plaint its progress must be stopt, lest 
the object of the former judgment be defeated. 

In deciding the fact* it is only necessary to ascertain whether the 
cause of action is substantially the same, 

val oTthe OM of the second action may 

diTTor from tliat or the first. In this case 
it is admitted that the parties to the former art# present action re- 
present, repectively, precisely the same interests; it is therefore only 
necessary to regard the object had in view by the parties in insti- 
tuting the former and the present claim. 

The present action is clearly stated to be for possession of the 
church pastor’s residence and talook (with mesne profits) of 
Seebpore. 

The former claim was to set aside the succession of the then 
defendant to the priestly office of the Seebpore church, and to reco- 
ver possession of the same. 

As it has been all along contended that the management of the 
talook is vested in the party holding the priest’s office in the church, 
w’ho resided on the premises, and discharged all functions, both lay 
and ecclesiastical, entailed upon the position, the possession of 
the church necessarily involved the management and superinten- 
dence of the property, and it, therefore, follows that both the present 
and the former claims are essentially the same. The source from 
which the plaintiffs in the two actions derive their titles is the 
same, the act which dispossessed them of the property is one and 
the same, and the object contended for is equally the same, namely, 
the recovery of the church incumbency and the proprietary right 
to the property pertaining or annexed to the office. I can see no 
substantial difference by which the aim and object of one action 
can be distinguished from the purpose of the other, the same facts 
are detailed in their histories, the same evidence and arguments are 
put forth and* relied upon by either party, and precisely the same 
points are to he determined. The mere circumstances of a difference 
in valuation of the suits may be purely accidental, and cannot of 
itself outweigh the more essential matters of similitude adverted to. 

Having then come to the conclusion that the decision in the for- 
mer case, by not having been appealed from, finally disposed of the 
plaint then pending, and that the present action is in substance the 
same, I must dismiss the plaintiff’s claim as one the subject matter 
of which has already been adjudicated upon and conclusively 
decided. It is therefore ordered, that this suit be dismissed, and the 
costs of defendants be paid by the plaintiff, with interest accruing 
thereon from date of decision. 
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The 21st March 1851. 

No. 231 of 1850. 

Appeal from a decision of Nilmony Mitter, Moonsiff of Kuddu mg o tehee, 
passed on the Mth August 1850. 

Slieikh FuzuIlooJdeen, (Defendant,) Appellant, 
versus 

Hydayut Ally and others, (Plaintiffs,) Respondents, 

The plaintiffs in tliis case sued to recover possession of their 
father’s share of 2 beegahs of rent-free land, the possession of whicli 
they had been deprived of under the following circumstances. 

Their father, Mahomed Mokce, and his cousin, Mahomed Allee, 
purchased the land in question from the grand-inotlier and mother 
of appellant in 1223 B. S., in the name of Mahomed Alice’s wife, 
Nitukanessa ; that on the death of their father plaintiffs succeeded 
him ; but the appellant, who is the brother of Nitukanessa, in col- 
lusion with Mahomed Ameer, got up an Act IV. case against them, 
and the joint magistrate, considering Mahomed Allee to be the 
party in actual possession, dismissed appellant’s claim ; but under 
color of that suit plaintiffs were kept out of possession. Several 
parties were made defendants in this action ; but it is only necessary 
to advert to the adverse defences of appellant, and Mahomed Allee 
and his wife. 

Appellant averred that neither his grand-mother nor mother sold 
the land at all; that it is his ancestral land, and that he has 
succeeded to the property as the sole lieir of his father. 

Mahomed Allee and his wife allege the purchase of the property 
from appellant’s mother and grand-mother, and deny Mahomed 
Mokee’s share in the transaction. 

The moonsiff states, in his decision, that certain parties cited as 
witnesses by both sides deposed to the purchase of the property as 
alleged by the plaintiffs, and that their father during his life had 
possession, and that a brick dwelling was erected by him and Ma- 
homed Allee, in which they all lived ; that appellant had failed to 
prove his version of possession, and that Nitukanessa could not 
substantiate the fact of her purchase. The moonsiff, therefore, de- 
creed to plaintiffs possession of their father’s share being one 
beegah of the property. 

The only party who appeals against this decision is Fuzullud- 
deen, who pleads that his mother and grand-mother could not legal- 
ly dispose of the property during his lifetime, and therefore that 
the alleged sale was illegal ; that he, as the sole heir of his father, 
is entitled to it, and that plaintiffs could show no title. 

From a consideration of this case it appears to me very evident 
that appellant has never been in possession of this property at any 
time, and was only made a defendant in this suit, because he had 
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constituted himself claimant for possession in the Act IV. case under 
color of which plaintiffs had been dispossessed. As appellant has 
been out of possession so many years, and has never brought forward 
any claim in the civil courts, he cannot now be permitted to inter- 
fere with any rights plaintiffs are entitled to from the long posses- 
sion of their father. As it has been satisfactorily proved that tlie 
father of the plaintiffs purchased, and enjoyed possession of the 
property claimed jointly with Mahomed Alice tip to the time of his 
death, I concur with the moonsiff in considering plaintiffs fully en- 
titled to succeed to the sliare he held, and therefore confirm that 
decision, and dismiss this appeal. 


The 21st March 1851. 

No. 248 of 1850. 

Appeal from a decision of Beneenath Bose, Moonsif of ManicktuUah, 
passed on the 27 ih August 1850 . 

Thomas Shepherd, (Defendant,) Appellant, 
versus 

C. Fordyce, (Plaintiff,) Respondent. 

The plaintiff brought this action, to set aside an order of the 
foujdarry court passed under Act IV. of 1840, maintaining defen- 
dant ill the alleged possession of some land on which plaintiff was 
erecting a boundary wall. 

Plaintiff alleged that he purchased some garden and orchard 
ground, and a brick dwelling house standing thereon, from one 
Catherine Vergin, and after being placed in possession of the same 
he proceeded to knock down the old brick wall and godowns and 
offices on the southern side and removed the materials ; but that 
wlicn he commenced to rebuild the wall and a godown in the 
former foundations, the defendant Mr. Sliepherd brought him be- 
fore the foujdarry court and got an order to stop his carrying on 
the wall to the east of the godown. lie therefore brought this 
action to try the right to the site in question. 

The defendant states that the ground in dispute belongs to him, 
and that the old wall was built by his mother ; that it is not a con- 
tinuation of the wall of plaintiff’s godown, and would encroach on 
his property. 

The moonsiff’ gives, in his decision, an analysis of all the evidence 
taken, and states that he also proceeded to the spot and examined 
the premises ; that it w^as stated by the witnesses that formerly a 
boundary fence existed on the south side of the present disputed 
boundary; that the marks and traces of this fence are still visible; 
and that had the defendant really possessed land on the north of 
it, he would never have permitted this fence to exist; that, more- 
over, the land belonging to plaintiff’ and defendant was marked by 
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difference of elevation, the high land evidently pertaining to de- 
fendant’s premises, and the lower portion to plaintifTs. That the 
defendant had also permitted plaintiff to remove the old wall, and 
aj)propriate the materials, which he would have been unlikely to 
allow had they been his property. 

The moonsiff for these reasons considered the plaintiff justified 
in carrying on the wall in continuation of his godown wall, and 
therefore decreed tu him a right of possession accordingly. 

Shepherd has appealed against this, and after laying the same 
pleas as advanced in the court below, his vakeel wished to file a 
map of the premises in explanation of his client’s right to the land 
in dispute, but such map was not authenticated in any way, and 
could not be received or considered in evidence, and was not there- 
fore referred to. 

This court observes that the witnesses cited by each side speak 
for the party summoning them ; but I place every reliance on the 
local investigation conducted by the moonsift in person who must 
have liad the best means of ascertaining the necessary data for a 
safe decision, as the moonsiff describes himself as able to trace 
the marks of a former boundary fence, and that the wall erected 
by plaintiff’ is quite within its precincts, I consider this court can- 
not set up any opinion on better grounds, and I therefore see no 
reason to interfere with the judgment of the lower court, and con- 
firm the same. 


The 26rH March 1851. 

Case No. 170 of 1850. 

Appeal from a decision of Baneemadhuh Shotne, Moonsiff of Pattergotta^ 
passed on the \^th July 1860 . 

Hydurally Mullah and others, (Defendants,) Appellants, 

versus 

Bydonauth Turkolunkar Bhuttacharjee, (Plaintiff,) Respondent. 

Suit for damages, laid at 150 rupees. 

, The plaintiff stated tliat on the 26th of Falgoon 1255, on the day 
of the dolejattra festival, he went to the village of Kalleepore to see 
the festival at the house of one Rajeeblochun ; that many persons 
w'ere assembled there and the going men sprinkling each other with 
red powder; that the defendant Fiizlall came up with a cudgel 
and began beating the others on which plaintiff remonstrated with 
him, and defendant’s father and uncle and others then came up, 
interfered in the matter and used towards plaintiff abusive and in- 
sulting language, and even went so far as to take off their shoes and 
threaten to beat him. Being much terrified at their behaviour 
plaintiff ran off', and, considering himself degraded by their acts, he 
sues them for the indignities put upon him, and lays the damages 
at 150 rupees. 
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The defendants deny these statements, and attribute the action to 
the instigation of another party with whom they are at variance ; 
they also aver that plaintiff is a person of no consideration or posi- 
tion, and is not entitled on such a representation of himself to 
maintain an action of this nature. 

The moonsiff, in his decision, considers it proved that insult and 
indignity were offered to the plaintiff by the defendants, the mullahs, 
as averred by him ; and that he is entitled to some pecuniary com- 
pensation for the loss of respectability in proportion to the position 
and respectability previously enjoyed by him, and as the title of 
Turkolunkar had been conceded to him by his professional brethren 
the moonsiff assessed the damages at 50 rupees. 

Against this decision the defendants appealed, and though not 
pleaded by, then this court raised the issue in appeal as to whether 
this action being grounded solely on the plea of abusive language, 
could be maintained at all, oris barred by Section 18, Regulation III. 
of 1793. On this point the appeal w^as admitted, and came on for 
hearing this day. 

The respondent’s vakeel argued that his client having been abused 
by the defendants, and their shoes raised as if to strike or terrify 
him, such acts must necessarily have somewhat degraded him and 
lowered him in the estimation of his equals. I do not, however, find 
that the plaintiff’ has any where alleged this, or that he has indeed 
at all referred to after consequences as proofs of any iniiiry having 
accrued to him from the defendants’ acts. His story simply details 
the occurrence of a quarrel, and that abuse under the general term 
addressed to him, together with thrills of 

“ making him cat things forbidden by the shastres.” Such conduct on 
the part of the defendants was clearly cognizable by the criminal 
courts, under Section 8, Regulation IX. of 1793, which are therein 
directed to hear and determine complaints for petty offences, such 
as abusive language, &c. ; but the interference of the civil courts in 
such matters is prohibited by Section 18, Regulation III. of 1793, 
and can only be applied when redress is sought for some injury as a 
consequence resulting from or alleged to be the effect of the cri- 
minal acts imputed. In this case no such grounds of action are 
pleaded ; the injury averred lies in the offence itself, and the com- 
plaint should have been preferred to the court empowered to receive 
it. I therefore decree this appeal, %nd declare the plaintiff liable 
for the costs of this suit in both courts. 
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The 26th Makch 1851. 

No. 264 of 1850. 

Appeal from a decision of Neelmony Mitter, Moonsiff of KudurngotcheCy 
passed on the 2\th September 1850. 

Kootubuddee Mundul, (Defendant,) Appellant, 
versus 

Joynarain Kurmokar, (Plaintiff,; Respondent. 

The plaintiff relates that he holds a part of 26 becgahs of land in 
the village of Sonatikre, which Bissonauth Biswas attempted to 
annex to his lands of mouza Bellassec, and, failing in this, set up the 
defendant, Kootubuddee Mundul, as kiitkinadar, who, pretending 
that the defendants, Gocool Bissoo and Tee too, were ryots of the 
land and in arrears to him for the rent of 1254 B. S., attached the 
crops through the assistance of the police, and obliged plaintiff* to 
put ill security to procure their release. That only 8 of the 26 
beegahs were restored without damage and removal of the crops, 
and therefore he and the other holders (in separate actions) sued all 
the parties concerned for the value of the crops lost by Kootubud- 
dee’s illegal acts, as the case they had instituted before the collec- 
tor had been struck oft* without coming to any investigation. 

Kootubuddee admitted the attachment and distraint ; but averred 
that the parties from whom he claimed arrears were the ryots in 
possession to whom he had leased the land for the years 1253-54-55, 
and the attachment was therefore legal; that, however, he had only 
distrained and removed the crops from 12 beegahs of the lands 
referred to in these cases and had restored 14 beegahs untouche’d. 

The parties referred to as proprietors by the plaintiff and defend- 
ants in this case, filed replies favorable to the respective parties who 
hold under them. 

The moonsiff considered the evidence of the witnesses cited by 
defendant as contradictory of each other, and of the statement of 
1‘acts set forth by their pi’incipal. The kubooleut put forth by him 
purports to have been taken on the 4th Bysack 1252, a full year 
before the three years’ lease to the rj'^ots commenced, a circumstance 
very unlikely to be true, and quite opposed to the general practice 
in such cases. From the whoje nature of the case the moonsiff 
considered the plaintiff’s claim was a just one, and that Kootubuddee 
had in reality never had any right or possession of the lands in 
question, and had had recourse to the process of attaching the crops 
as a stratagem to obtain possession of the land. A decree was 
therefore given against him for the value of the crops claimed. 

Kootubuddee has appealed against this decree, first, urging that 
the plaintiff in this and four other suits against him had brought 
only one case under Regulation V. of 1812, in the revenue court; 
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that the moonsiff had entertained suspicion regarding the kubooleut, 
because it was dated one year before the commencement of the 
lease, which it was easy enough to see must have been some mis- 
take, and that the witnesses cited by him are wrongly stated to 
have given contradictory evidence, and lastly, that plaintiff had not 
proved how many beegahs of the crops had been damaged or to 
what extent. 

I consider none of these objections are really tenable. The 
plaintiff' in this and the other suits .alluded to, were acting against 
one and tlie same attachment, and preferred their complaint to the 
revenue authority on the same grounds, and tendered the security 
required by the law ; the case appears never to liavc proceeded fur- 
ther, and must have been one under Act X. of 1846. I do not con- 
sider the plea urged by appellant is any bar to their bringing a 
regular action separately to recover the value of their crops, and to 
l)rove his attaclimcnt to have been illegal. Regarding the infer- 
ence drawn by the moonsiff from the unusual dating of the kuboo- 
leut, I deem it under the circumstances a reasonable one, and appel- 
lant’s explanation as insufficient. There is no doubt also that his 
witnesses contradict each other, and do not support the defence set 
up by appellant in a satisfactory manner. As to the plaintiff having 
failed to prove the number of beegahs, which were really damaged 
by appellant’s acts, I am fully of opinion that appellant having 
attached the crops, and that act being shown to have been illegal, it 
was incumbent on appellant to show that he had restored to the 
plaintiff’s such portion of their property uninjured as he alleges him- 
self to have done ; in the absence of any such proof being tendered 
by appellant the lower court was justified in drawing the best con- 
clusions it could from the facts before it. This has been done 
apparently on the statements made before the revenue courts and 
the ameen, and I see no reason to interfere with any part of the 
lower court’s* decision. This appeal is dismissed. 


The 26th March 1861. 

No. 265 of 1850. 

Appeal from a decision of Neelmony MitteVy Moonsiff of Kudumgotchee^ 
passed on the 2Ath September 1850. 

Kootubuddee Mundul, (Defendant,) Appellant, 
versus 

Ramcoornar Ghose and others, (Plaintiffs,) Respondents. 

The circumstances of this case are precisely similar to those of 
No. 264, decided this day, and the same remarks and orders are 
applicable to it. 
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The 26tu March 1851, 

No. 266 of 1850. 

Appeal from a decision of Neelmony Mitter, Moonsiff of Kudumgotchee, 
passed on the 2Ath September 1850. 

Kootubuddee Mundul, (Defendant,) Appellant, 
versus 

Teeluck Mundul and others, (Plaintiffs,) Respondents. 

The circumstances of this case are precisely similar to those 
detailed in No. 264, decided this day, and the same remarks and 
orders are applicable to it. 

The 26tii March 1851. 

No. 267 of 1850. 

Appeal from a decision of Neelmony Mitter, Moonsif'^ of Kudumyotchee, 
passed on the 2Ath September 18.50. 

Kootubuddee Mundul, (Defendant,) Appellant, 
versus 

Prem Chand Ghose and others, (Plaintiffs,) Respondents. 

The circumstances of this case are precisely similar to those 
detailed in No. 264, decided this day, and the same remarks and 
orders are applicable to it. 

The 26th March 1851. 

No. 268 of 1850. 

Appeal from a decision of Neelmony Milter, Moonsiff of Kudumgotchee^ 
passed on the 2\th September 1850. 

Kootubuddee Mundul, (Defendant,) Appellant, 
versus 

Gobind Mundul and others, (Plaintiffs,) Respondents. 

The circumstances of this case are precisely the same as those 
detailed in No. 264, decided this day, and the same remarks and 
orders are therefore applicable to it. 

The 31 ST March 1851. 

No. 174 of 1850. 

Appeal from a decision of Beneenath Bose, Moonsiff of Maniclctullah, 
passed on the Mth May 1850. 

Byedunath Nye, (Plaintiff,) Appellant, 
versus 

Byddadhur Nye and others, (Defendants,) Respondents. 

The moonsiff states that this suit was instituted before the moon- 
siff of Potterghatta, but in consequence of plaintiff’s brother being 
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the barber of the moonsiff of that station, the moonsiff doubted the 
propriety of his trying the suit, and referred the matter to the then 
judge, who directed the case to be made over for trial to the nioon- 
siff of Manicktullah. 

The plaintiflF sues for possession of 2 beegahs, 5 cottahs of or- 
chard ground, which, he alleges, was sold to him by one Monohur 
Nye on the 15th of Srabun 1252 B. S., for the sum of 21 rupees, 
and a kubala to that effect executed in his favor ; that in the fol- 
lowing month the deed was duly registered, and a pottah also pro- 
cured by plaintiff from the zemindar and possession given him ; but 
in the month of Chyle, having gone to the orchard to gather coco- 
anuts, he was opposed by the defendants and dispossessed of the 
lands. 

Defendants, in reply to this statement, averred that lie and Lis 
relatives had taken a lease of the land from the zemindar many 
years ago, when Monohur Nye relinquished it from inability to pay 
up his arrears of rent, and that plaintiff could not purchase the 
ground, nor had he ever had possession of it. 

The moonsiff states that plaintiff’ failed altogether to establish 
proof of his own possession, or of Monohur Nye’s at the time of the 
alleged sale ; that his \\ itnesses evinced complete ignorance on these 
points, and had no knowledge of the lands in the neighbourhood ; 
that the defendant could not prove the fact of Monohur Nye’s relin- 
quishment ; but that his owm possession for some time and payment 
of rents were evident from the depositions of the witnesses and 
other circumstances corroborative of this point, and though the 
moonsiff* did not believe that Monohur had ever had any inter- 
ests, and therefore could not dispose of them to plaintiff, yet that im- 
pression was no prejudice to defendant’s possession as the alleged suc- 
cessor of Monohur, and he therefore dismissed the plaintiff’s claim. 

Plaintiff urges, in his appeal, that his witnesses fully established 
his claim and proved his dispossession, that the two beegahs were a 
distinct and separate portion of Monohur’s share, which he had sold 
to plaintiff, and from which the defendants had forcibly dispossess- 
ed him. That in a former suit instituted by him, during Monohur’s 
lifetime, Monohur had filed a reply supporting and admitting plain- 
tiff’s purchase of this ground, and detailing how he had received 
it as part of his share of the family property, and held it distinct 
from the joint lands ; that the moonsiff should have called upon 
defendant to prove the relinquishment of Monohur, and defendant’s 
acquisition of the property now in dispute, and not relied upon the 
receipts for rent put in by defendant who had procured them in 
some manner from the zemindar’s servants. • 

I have referred to the evidence of the witnesses and to all other 
matters pleaded by the appellant. His statement, at least as much 
of it as is supported by the depositions of the witnesses, is improba- 
ble and inconsistent, and I place no reliance on its truth. He avers 
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that lie purchased the ground from Monohur in Srabun 1252, and 
was dispossessed in Cliy te following. His witnesses say that he went 
in Chyte with several people accompanying him, and commenced 
gathering the cocoanuts and unripe mangoes, which the defen- 
dant opposed and prevented. This appears to have been the onlt/ 
act of ownership lie ever attempted to exercise, and that attempt 
was instantly and promptly resisted by the defendant. There is no 
evidence whatever to show that Monohur, plaintiff’s vendor, had been 
previously in possession or had any right to dispose of the ground ; 
until some proof of this was forthcoming, I am of opinion, proof of 
defendant’s possession at the time this dispute arose was all that 
could be demanded from defendant, and that plaintiff was first 
bound to show that his own title was without exception before ho 
could force defendant to produce one. I therefore see no reason to 
interfere with the moonsiff‘’s order, and dismiss this appeal. 

The 31st Maroii 1851. 

Case No. 182 of 1850. 

Apjical froui a decisKni of Ilurrish Chunder Mitter^ I\IoonsiJf of Luhshaw, 
passed on the 27 th May 1850. 

Akbur Carreeglinr, (Defendant,) Appellant, 
versus 

Molook Chand Daloll, (Plaintiff,) Respondent. 

Suit for the recovery of rupees 31-10, value of ornaments and 
a net. 

Plaintiff avers that having been sentenced to imprisonment on a 
criminal charge he entrusted to the defendant, who is his son-in- 
law, certain ornaments and a net, which, after undergoing his term 
of imprisonment, he demanded of the defendant ; but defendant, on 
pretence of having advanced to plaintiff 7 rupees, 8 annas, while in 
tlie Baraset jail, refused to surrender his property and unjustly 
detained it; that plaintiff never having desired defendant to 
advance this sum refused to pay it, and a dispute arose between 
them, which was subsequently referred to arbitration, when defend- 
ant consented to restore the property, but having failed to do so, 
plaintiff* had recourse to this action. 

Defendant denies these statements, and alleges that he advanced 
for plaintiff, in the foujdarry case alluded to, the sum of 20 rupees, 
which plaintiff* having failed to liquidate. Defendant was about to 
commence an action Against him, but at the earnest solicitation of 
plaintiff' tlien desisted and agreed to settle the matter amicably. 
That one day, in Kartick, plaintiff’s female relations induced defen- 
dant’s wife to come to their house, and there forcibly stripped her 
of all her ornaments ; that defendant complained to the zemindar 
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by whose direction the whole matter was referred to arbitrators, by 
wliose decision defendant was awarded the sum of 27 rupees as 
compensation for the ornaments. 

The moonsiff’ decreed to plaintiff the sum claimed, and defendant 
has appealed against that decision ; but as for the following reasons 
the moonsiff’s decision appears to me erroneous and incomplete, I 
must remand it to him for review of judgment. 

The moonslff begins by observing that both plaintiff and defen- 
dant are near connections, and that as plaintiff was imprisoned in 
tlie Cagdangah case, it is most probable he did, as stated by him, 
take shelter at first with his family in defendant’s house, and did 
also entrust to defendant the ornaments, &c,, claimed, who, when 
they were again demanded, in consequence of the disputes re- 
garding the subsequent remittances, did not restore them to plain- 
tiff; that, moreover, there is good reason to believe that either 7 
rupees, 8 annas, as stated by plaintiff*, or 20 rupees, as stated by 
defendant, had been advanced by him to assist plaintiff in his 
(lllficultics. liut such a matter the moonsiff observes is altogether 
besides the present case, and cannot be taken up by him as being 
foreign to tlie controversy pending before him. 

On this point I dissent from the moonsiff, as he considered that 
there were grounds for believing that the defendant had a set-off 
against the plaintiff’s claim ; it is quite according to the practice of 
our courts to take up and enquire into such matter, and I therefore 
remand this case that the moonsiff may do so. The moonsiff will 
draw up a proceeding under Section 10, Regulation XXVI. of 1814, 
with sj)ecial reference to the averments made by both parties on 
tills j^oint, and on any others which he deems necessary, and then 
decide the case. The stump fees to be returned to the appellant. 






7Allk BEIUR. 


Pkksem: IRANCIS IXTII, Esq., Additional Judge. 

The IfjT February 1851 . 

21 of 1849 . 

dppoal from a decision of M Ivee Sj/ed Mahomed Ibrahim Ali Kh0%. 
iSahadoor, late Prmdpal tSud< Amcea of Hehar^ dated '6^ th April 1849 * 

^ Mullick MaliomoJ v*' clock, (Defendant,) Appellant, 

\ 

V tsersm 

^ \ Mr. P. G, E. '1 ^lor, (PlaintiUj) Respondent, 

ru})ees instituted ti tlio lOtli November 1848, to recover 

The prrC^®> value of r tides of wearing apparel damaged, 
by the de\\'^'P**i sudder a een overruled all the objections raised 
conflicting a undant, and, o< sidcring the evidence of his witnesaosp 
of the plaintipnl otherwise iiiufficicnt, whilst the testimony of those 
the defendant f clearly pro 'id the damage to have been caused by- 
boat wherein tl^fcing him elf, conveyance and attendants, into the 
causing the samac plaintiff f proi^rty was embarked, and, thereby, 
full amount cla^vtc be u;jet into the river, gave a decree for tWi 
damaged property |ied in Ivor of tlie plaintiff', and directed the 
Against this deeV he gven up to the defendant 
monte advanced bcjpioni defendant Sppcals, repeating the argu- 
nesses fully snppoiworc tie lower court, and tu-ging that his wit- 
was not occasionedf cd hi' statement to the effect that the damage 
of the accident, wll hy hin, and that he was not present at the time 
was taken, also excff’jM; till owner of Urn cart, on which the property 
the damaged property tblP bim from all blame. The record shows 
corresponded with the been produced in court, and to have 

tions raised by the defe^scriptio” tbe plaint Tlio objec- 

being opened in his absJ'<i^«*> ®® box containing the property 
specified by the witno8^n®®> tlie value of each article not being 
of but little consideratp ^ tl'® plmntiff arc, in my opinion, desen ing 
of giving an opiiiioti ^ti* ThO evidence of the only witness capable 
iU’ticles ''to have beei.^“ f’be subject, distinctly proved the several 
*■ now at ' unused, with two exceptions, 

I 
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and having examined the prices afiix^to the various articles noted 
in the plaint, I consider the valus^ojCorrect. On the evidence or 
the appellant’s witnesses, no reliant h he placed, being, not only 
conflicting but, evidently tutorejlfroAe occasion, and, as the wit- 
nesses of the plaintiff fully i^stablisjfl the fact of the damage 
having been occasioned by the defeiant, I see no reason for dis- 
turbing the decision passed by the Ver court, which is hereb; 
affirmed, and the appeal dismissed, wi costs, without notice to the 
respondent ^ 

TiIK 19x 11 FKBliURY 18.')!. 

No. 23 of lit). 

A’p'peal from a fiecision of Sued Titfuzz^ If ossein Khan^ late Sudd.r 
Ameen of Behar^ dated Jnhj 1849. 

Meer Alleenioodeeii and Sheikh K'yroollali, ( Deiendants,) 
Appellants, 
versus 

Mussts. Luteefah and Ilyatun, (Maintilfs,) Respondents. 

1, Musst Hyatun, wife of Khyrat Ali Sian; 2, Syed Gobur ,, 
Syed Shah Ali, and Syed Ahmud Ilos?in ; 4, Musst badu ^oonissa, 
Objectors. , 

This suit was instituted on the 2Ut January 1848, to recover 
possession, by cancelling a lease of 5 jina.s, 4 danrs,ygx cowries 
portion of mouzas Moheeoodeenpoor-Gijinee and Gila^^^^g^ pergun- 
nah Havelee Behar, and to recover riipes 

interest of rents due on a farm lease cf the saine„ 1252 to 

Poos 1255 F. S. Suit valued at rupees! 838-8, bit^ g^tiscquenUy, 
by including rupees 2301-16 krants,the liuount a tliird 

share of the above previously omitted, imountei rupees 861-9, 
16 krants, also for the reversal of an orc^er pas;^,^ ]^y criminal 
authorities under Act IV. of 1840, dated &5th 1848. 

The plaintiffs state that the property ^^t'^Jrnally belonging' 
Syed Mahomed Bakhur alias Meer Goyanet ^^d leasecT to'^ the 
defendants, and Khyrat Ali Khan in 3 eq'ial sl^,^ 3 s^ according to a 
pottah, dated 18th Assin 1st 1249, up to 1257 I g., on an advance 
of Sicca rupees 200, and a bond claim for a ^niilar amount being 
deposited as security, was sold by Musst. Jtaiitoonissa, the daughter 
of the deceased proprietor, to the plain tiij for rupees 1601, on the 
8th September 1844, and their names duly egistered as proprietors ; 
that they frequently demanded the rents nt to no purpose ; that, 
after the death of her husband, Khyrat A. Khan, Musst. Hyatun 
resigned her third share of the farm, on the th Aughun 1255 F. S., 
but the defendants will not give possession, ^Qr pay their own share 
of rents ; that it was specially conditioned i the kubooleiit that, in 
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the event of balances of rent accruing, the proprietor might resume 
possession and cancel the lease : as the defendants, therefore, have 
allowed balances to accrue, and, to save the property, the plaintiffs 
have paid the Government revenue to 1255 F. S., they sue to 
recover possession and for the cancelment of the lease ; also to set 
aside the order of the criminal authorities under Act IV. of 1 840, by 
which possession of the third share of Musst. Ilyatun was confirmed 
to the defendants. 

The defendants admit the correctness of tlie point relative to the 
lease and advance of money; but plead that, exclusive of that sum, 
the daughter of the original proprietor borrowed from them a further 
loan of rupees 887-8, and executed an ikrarnainah in their favor, 
under date the 22nd Sawun 1251 F. S., conditioning that both loans 
should be repaid at the same time on the date of the expiration of 
the lease in 1257 F. S., otherwise, the farm should continue, and in 
the interim she would not dispose of the property ; tlierefore, until 
their claims were satisfied, she had no power to sell the estate, nor 
have the plaintiffs any right to resume possession or cancel the 
lease before the expiration of the term. They also declare Khyrat 
Ali Khan to have made over to them, by a deed of kutkceifah, dated 
1st Poos 1254 F. S., his third share in the farm, and, as they have 
regularly paid the Government revenuedemand of rupees 222-15-11^, 
as noted in the ikrarnamah, not a fraction of rent is due by them, 
hut, on the contrary, they have surplus to receive from the plaintiffs. 
They also urge that various claims having been preferred in ono 
suit the action should not be entertained, and that the suit was 
instituted on a stamp of inadequate value. 

The plaintiffs replied that both the ikrarnamah and kutkeenah deed 
were forgeries ; that at the time of the execution of the first, 
Musst. Sadutoonissa was in Gyah, and, therefore, could not have 
executed it in Patna, as pleaded by the defendants ; that the Go- 
vernment revenue was not fixed till the 28th Maugh 1253 F. S., 
and, therefore, could not have been known in 1251. 

Musst. Hyatun supported the plaintiffs relative to her having re- 
signed her husband’s share in the farm. Syed Gobur Ali repre- 
sented himself to have a share in the farm, and that the plaintiffs 
had, at the instigation of their husbands, Meer Oomed Ali and 
Musafir Ali, who were brothers of his father, omitted all mention 
of his rights to the prejudice of his interests. 

Syed Shah Ali and Syed Ahmud Hossein declared themselves 
entitled to the property, on the grounds that, at the time of their 
claiming the estate by right of pre-emption, and for which they 
brought an action against Musst. Sadutoonissa, the original sale of 
the property to her was declared invalid. 

Musst. Sadutoonissa supported the plaintiffs, in respect to the sale, 
but urged that the purcliase money had not been paid in full. 
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The snclder aniecn observes that tlic parties liacl been recom- 
mended to come to an amicablesettleinentofthcirdifterences, to which 
the plaintiffs agreed, but defendants objected for various frivolous 
reasons ; that, on consideration of all the circumstances of the case, be 
was of opinion that the deed of kutkeenah filed by the defendants was 
a fabrication; that, as the jumma of the estate was not fixed till 
1253 F. S., its insertion in the ikrarn amah, dated in 1251 F. S., was 
fraudulent, and, therefore, rejected both documents ; that as the 
resignation of the third share in the farm had been proved by wit- 
nesses and acknowledged by Musst. Hyatun herself, the plaintiffs 
were entitled to recover ])ossession of that sliarc of the property, 
and to receive rupees 191-7-5, being balance of rent due from the 
farmers of tlie other two shares ; a decree to tlie above elfect was, 
accordingly, passed, and the plaintiffs declared entitled to recover 
rents annually from the farmers till the expiration of their leases, 
and, then, on payment of two-thirds of the sum advanced and noted 
in the bond pledged as security, to recover possession of the remain- 
ing two shares of the estate. 

In appeal, the arguments noted in the defendants’ reply are re- 
peated, a\id, further, that the original deed of sale, dated 1st April 
1844, by Mahomed Bakhur, having been declared invalid by the 
sudder ameen in his decision of the 27th September 1847, and that 
order confirmed in appeal by the additional judge of Bchar, under 
date the 15th Jul}’’ 1848, the deed of sale by Musst. Sadutoonissa 
to the plaintifts cannot be considered of any value. Moreover, 
that the original document purporting to be Musst. Hyatun’s resig- 
nation of her tliird share in the farm, was not produced in the lower 
court, and that the accounts, relating to that share produced by the 
plaintiffs, had been pre])ared for the occasion. The appellants also 
object to their being saddled with all costs of the suit 

The plea urged by the defendants, relative to the inadequacy of 
the stamps on which the suit was instituted, is decidedly incorrect, 
and advanced without any sufficient reason, and I, therefore, reject it 
With respect to the two documents, the deed of kutkeenah and 
ikrarnamah, cited by the appellants as sufficing to establish their 
claim and disprove that of the plaintiffs, I quite agree in the opi- 
nion expressed by the sudder ameen. The first of these documents 
bears evident marks of fabrication, the month of Sawun 1st having 
clearly been altered to make it agree with that of the ikrarnamah. 
The writer of the contents deposes to his not being previously ac- 
quainted with the defendants in whose favor the deed was executed ; 
that the witnesses thereto were all ignorant and illiterate people, 
and their signatures affixed by some other unknown party ; whilst 
the )vitnesses themselves acknowledged that Khyrat Ali Khan did 
not sign the paper himself, though able to write. The ikrarnamah is 
alsq a fabrication ; the subscribing witnesses have given very 
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(‘oiiflicting and iinsat'sfkctoiy evidence as to its execution, and arc, 
therefore, unwortJiy of credit ; but, exclusive of this, it appears from 
the testimony of witnesses, tliat Musst. Sadutoonissa was in Gyah 
on the date of the alleged transaction, and, therefore, could not have 
executed such a deed, and as the juinnni of the estate was not fixed 
till 1253 F. S., it is very clear the information on that point embo- 
died in the deed could not liavo been known in 1251 F. S., and, 
therefore, tliat the document is spurious, and must have been ante- 
dated to meet contingencies. The furtlier ])lea advanced relative to 
the invalidity of the plaintiff’s deed of sale, I consider, in all respects, 
incorrect and opposed to fact, and as the resignation of her share in 
the farm was acknowledged by Musst. Ilyatun, and duly testified 
to by witnesses, 1 consider the order passed by the lower court 
just and proper, and, therefore, uphold it, and dismiss the appeal, 
with costs, without notice to the respondents. 


The 19th February 1851. 

No. 24 of 1849. 

Appeal from a (Jeeision of Sped Tufuzzool Jlossein Khan, late Sudder 
Ameenof Behar, dated l^thJidy 1849 . 

Meer Alleeinoodeen and Sheikh Khyroola, (Plaintiffs,) 
Appellants, 


Musst. Hyatun, Luteefix, and IMecr Wahid Ali, (Defendants,) 
Respondents. 

This suit was instituted on the 29th January 1848, for the 
reversal of an illegal attachment of property valued at rupees 
23, annas 15, principal and expenses 2-6-3. 

The facts of this suit are intimately connected with those of the 
preceding, No. 23, the property attached being the produce of the 
lands of the third share resigned by Mussff Ilyatun, as fully detail- 
ed therein. The defendants, Hyatun and Luteefa, represented 
themselves to be in possession, and, therefore, attached the property 
for balance of rents. 

The sudder ameen reversed the attachment considering it illegal, 
as the parties, being out of possession, could not adopt such measures 
to realize their rents. He, further, referred to his decision in the 
preceding case wherein all particulars of the claim were detailed. 

The appellants now appeal to have that decree amended, by con- 
firmation of their deed of kutkeenah. 

Having in my decision, in No. 23, given my reasons in full rela- 
tive to this deed, I need only refer to my judgment passed in that 
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suit this clay^ and dt'dare tlie appeal dismissed ior the reasons 
therein set fortli. I, therefore, uphold the order of the lower court, 
and reject the appeal, with costs, without notice to the respondents. 


The 19tii February 1851. 

No. 25 of 1849. 

Appeal from a decision of Sped Tufiiszool Hossein Khan^ late Sudder 
Ameen of Behar, dated \^th July 1849. 

Fugmohun Singh, (Appellant,) Defendant, in the suit of Jeolol 
Singh and Surwun Singh, (Respondents,) Plaintiffs, 
versus 

Appellant, and Chukowree Sahoo, Kashee Sahoo, Phekoo Singh, and 
Dyal Singh, (Defendants.) 

This suit was instituted on the 2nd February 1847, to have a 
farm lease of certain lands in mouzas Burkhu and Kitee Seroh, 
pergunnah Goh, granted on an advance of rupees 701, confirmed, 
and to be maintained in possession by right of purchase, also to set 
aside two acquittances (farkhuttees) alleged to have been given on 
payment of the said advance, and to recover the sum of rupees 52, 
the amount of profits from the farm. Suit valued at Company’s 
rupees 799-11-8-16. 

The plaintiffs claimed to hold the farm in question by right of 
purchase, on a deed of sale executed in their favor, on the 12th 
Bhadoon 1253 F. S. by Chukowree Sahoo, son of the original 
lessee, Khem Chund Sahoo, to whom the lease had been granted on 
an advance of Sicca rupees 701, under date 26tli Bhadoon 1238 
F. S., and declared the farkhuttees, dated 6th Bhadoon 1 253, and 6tli 
July 1843, or 1250 F. S., alleged to have been given by Chukow- 
ree and Kashee Sahoos, in favor of Phekoo Singh and Dyal Singh, 
to be gross forgeries prepared for the sole purpose of injuring their 
rights. 

Phekoo Singh and Dyal Singh replied that the plaintiffs’ deed of 
sale was an invalid document, having been executed by Chukowree 
Sahoo alone, whereas, if the sale was a bond fide transaction, the 
defendant Kashee Sahoo should have also signed the deed, 
he having inherited his father, Jetoo Sahoo’s, half share in the farm, 
and, further, that they had repaid the amount advanced as shown by 
the acquittances cited, and received a deed of sale from the pro- 
prietor, Jugmohun Singh, under date 5th Chyte 1253 F. S. Jug- 
mohun Singh supported the above statement. 

Kashee Sahoo did the same, and declared the claim against him 
to be altogether wrong. Chukowree Sahoo denied having given 



any acquittance to the first named defendants^ and supported the 
plaintiffs’ claim. 

The sudder ameen considered the partnership of Kashee Sahoo, 
in the farm lease, unsupported by sufficient proof, and the farkliuttees 
to be fabrications, and, as the deed of sale in favor of the plaintiffs 
had been fully proved by the evidence of witnesses to be a correct 
document, the plaintiffs were entitled to retain possession of the 
farm till the amount advanced be liquidated by the proprietor and 
alleged purchasers, and, therefore, gave a decree to that effect 
against Jugmohun Singh, Piiekoo Singh, and Dyal Singh, exempting 
the two Sahoos from all responsibility. Against this decision, Jug- 
mohun Singli appeals, urging that the suit was undervalued, 
and, therefore, according to Construction No. 702, the plaintiffs should 
have been nonsuited ; and,further, that, on a correct valuation of the 
suit, the sudder ameen could not take cognizance of the claim; that the 
partnership of Kashee Sahoo with Chiikowrce Sahoo, and granting 
of the acquittances by both j)arties were fully proved ; and, there- 
fore, their exemption from responsibility was incorrect; that the 
sudder ameen, when moonsiff of Jehanabad, had declared the docu- 
ments now produced in support of the claim, and which had been 
filed in a case relative to this same lease, invalid, and, therefore, his 
decision, grounded on the validity of Ihe same deeds now, was 
unjust ; and, generally, that due consideration had not been given to 
the matter ; the surplus of profits from the farm, after payment of 
interest, not having been credited in liquidation of the principal of 
the sum advanced. 

In the court of first instance, the appellant raised no objections as 
to the valuation of the suit, which, under the Construction cited by 
him, he was bound to do ; as it was optional for the plaintiffs to lay 
their suit at any ainomit they considered sufficient to cover their 
interests and the appellant did not dispute the point. It ivas not 
necessary fc)r the lower court to make any summary inquiry on the 
subject. His present objection to the valuation is, therefore, worthless. 
On perusal of tlie decision passed by the sudder ameen, when moon- 
siff’ of Jehanabad, I do not find that the appellant’s assertion, relative 
to the rejection of the plaintiffs’ deeds as invalid, is borne out, and, 
therefore, this plea is unworthy of consideration. With respect to 
the proof adduced in support of the partnersliip of the Sahoos, and 
the granting of the farkliuttees, I quite agree in the opinion expressed 
by the sudder ameen, and, after full consideration of the circum- 
stances of the case, have no hesitation in confirming that officer’s 
order. The appeal is therefore dismissed, with costs, without notice to 
the respondents. 
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The 19tu Feuruakv 1851. 

No: 26 of 1849. 

Appeal from a decision of Sped Tufuzzool Hossain Khaiiy late Sadder 
Ameen of Behar^ dated 13//i July 1849. 

Dyal Singh and Pliekoo Singh, (Plaintiffs,) Appellants, 
versus 

Jugmohun Singh, Jcolol Singh, Sheolol, and Telukdliarry Singh, 
(Defendants,) Respondents. 

This suit was instituted on the 29th May 1848, in the moonsifl’s 
court of Jehanabad, but was removed to that of the sudder ameen, 
under an order dated 28th June 1848, in consequence of the pre- 
ceding suit No. 25, being pending between the same parties ; claim 
being for possession of cei tain lands in mouza Burkha, pergunnah 
Goh, by right of purchase, on a deed of sale, dated 5th Chyte 

1253 F. S., and registration as proprietors: also to recover ru- 
pees 10-15-6, profits appropriated during the Bhudae harvest of 

1254 F. S. Suit valued at rupees 44-15-18-6. 

The plaintiffs state that they purchased the property for ru- 
pees 901, from Jugmohun Singh and obtained possession ; but, on the 
crops being gathered and their deputing agents to receive their 
share as proprietors, the defendants interposed and forcibly remov- 
ed the grain ; they then petitioned the criminal authorities, but 
were referred to tlie civil court. Their suit having been dismissed for 
default, they renew it. 

Jeolol Singh replies to the same effect as noted in his plaint in 
the preceding suit No. 25, and pleads that, until the plaintifl^s 
have discharged the sum advanced, their claim is incorrect. 

Telukdharry Singh and Sheolol support the above statement and 
urge that, as all the collections of rents are made by Jeolol Singh, 
the claim against them is unjust. The sudder ameen remarks that 
as Jeolol Singh and the other defendants have offered no objections 
to the claim, save on the grounds of non-payment of the sura 
advanced, and Jugmohun Singh in the preceding suit No. 25, ad- 
mitted the correctness of the sale of the property, respecting 
which all particulars had been fully detailed in the decree passed in 
that suit, he considered the plaintiffs entitled to receive the rents 
of the lands from Jcolol Singh, until such time they should repay 
the sum advanced, and, then, to recover possession of the property. 

Against this decision, the plaintiffs appeal, stating that, as the 
sudder ameen grounds his judgment on the reasons recorded in 
liis decree in suit No. 25, the pleas advanced by Jugmohun Singh, 
appellant in that suit, suffice also in the present case. 

Having this day recorded my opinion of the validity of the claim 
of Jeolol Singh to the farm lease of the property noted in suit 
No. 25, of which the lands claimed in this case form a part, I con- 
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sider the order passed by the lower court, rejectinir the claim for 
possession of tlie property, until the slim advanced be liquidated, 
just and proper, and, therefore, upliold it, and dismiss the apj)eal, 
with costs, without notice to the respondents. 


The 22nd February 1851. 

No. 146 of 1849. 

Appeal from a decision of Sped Mahomed AH Ashruf \ Moonsiff of Behar^ 
dated 20th June 1849. 

Jhuggur Sahoo, (Defendant,) Appellant, 
versus 

Sujayet Ali, (Plaintiff,) Respondent. 

This suit was instituted on tlie 9th June 1848, to recover rupees 
113-10-9, price of grain. 

I'lic j)laintirt represented that, having occasion for some ready- 
money, he sent to tlie defendant, who was bis thcekadar or farmer, 
and offered to sell liiin grain to the value of 100 rupees, to 'which 
the defendant agreed; that the grain was accordingly weighed out 
on tlie 21st Gbyte 12r>o F. S., and delivered, being in quantity 372 
niaunds and 18 seers of jiaddy; that defendant re-sold the same, 
and offered to pay the ])laintiff 35 rupees, which was refused; 
but, up to date, has neglected to meet the demand, though fre- 
quently required to do so, and, in order to evade payment, 
brought an action against the plaintiff for forcibly taking away 
some documents. The case, however, was dismissed, on the 18th 
May 1848. 

The defendant admitted that he was farmer of one of the 
villages, of which the grain in question wms said to be a portion, 
but denied the purchase, urging that the plaintiff' did not cultivate 
land capable of yielding so much grain as represented; that it 
was customary to employ the 'weighmen of the villages to weigh 
out grain, but which had not been done, nor any mention made 
by the jilaintiff of the regularly appointed parties being so engag- 
ed on the occasion in question, and that the plaintiff could pro- 
duce no documentary proof of his liaving received the grain. 
The facts were that defendant had some accounts to settle with 
the plaintiff', and, on his going to arrange matters, several docu- 
ments, which he took with him, were forcibly taken possession 
of by the plaintiff, for which he complained in the foujdaree court. 
The case, however, was dismissed, and he was referred to the civil 
court. 

J4ie moonsiff considered the claim established by the evidence of 
witnesses ; that those of the defendants merely testified to the non- 
receipt of the grain, but mentioned nothing about the forcible 
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taking of documents ; and, as the defendant’s claim on that point 
had been dismissed in another suit, (No. 147) a decree was passed 
in favor of the plaintiff. 

The defendant urges, in appeal, the arguments already noted 
in his answer, and that his witnesses fully established the non- 
receipt of the grain. 

The evidence of witnesses alone in such a case, I do not consider 
sufficient to prove the claim. It is customary, in such transactions, to 
employ the regularly appointed village weighmen, which does not 
appear to have been done on this occasion, and to have some written 
memoranda made, but this also appears to have been altogether omit- 
ted. Notwithstanding the issue of the usual notice, the respondent has 
also failed to file any answer. I therefore decree the appeal, and 
reverse the order of the lower court, with costs chargeable to the 
respondent. 


The 22nd Febkuary 1851. 

No. 147 of 1849. 

Appeal from a decision of Syed Mahomed All Aslirvffy Moonsijf of 
Behar^ dated 2()t/t June 1849. 

Jhuggur Sahoo, (Plaintiff,) Aj)pcllant, 
versus 

Sheikh Wahid Ali and Shujayct Ali, (Uefendants,) Kespondents. 

This suit was instituted on the 14th December 1848, to reco- 
ver rupees 94-14-10-4, principal and interest of a bond, dated 
16th Kartick 1250 F. S., executed by Slicik Wahid Ali for 51 Sicca 
rupees, or to cause the return of the said deed, together with other 
documents forcibly taken from the plaintiff by Sheikh Shujayet Ali. 
Suit valued at rupees 159-11-6. 

The plaintiff states tliat he has an interest in a farm held by his 
nepliew, Mehur Chund Sahoo and Sheikh Torab Ali, from Sheikli 
Mahomed Hosein and others, sons of Wahid Ali, and, on being re- 
quested by Shujayet Ali to go to his house for the purpose of 
* settling accounts, he repaired thither, on the 26th Chyte 1255 F. 
S., taking with him the bond in question, certain receipts for rent 
amounting to rupees 39-13-6, a maufeenamah for rupees 25, dated 
11th Bysakh 1254, and four dakhillas granted by the revenue 
authorities ; that a dispute arose between the parties wlien Shujayet 
Ali took away all the documents ; that he complained in the fouj- 
daree court, but was referred to the civil court. 

The defendants deny the claim, and urge that by omitting to sue 
for the recovery of the revenue office dakhilla, the value of which 
he represented in the foujdaree court to be rupees 155-2-5, and in 
this suit has refrained from mentioning, the plaintiff should be 
nonsuited ; that he complained against several other parties in the 
criminal court besides the defendants, and, therefore, is liable to the 
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same penalty; that, until he sues all sliareliolJers in the estate, tlie 
validity of the maufeeiiamah, or the fact of its execution, cannot be 
proved ; that the suit comprising two distinct claims is irregular, 
and having described the bond as dated 1255 F. S., and maufeena- 
mail of 1247 F. S., in the foujdaree court, the dates now specified 
sliow those documents to be incorrect. 

Tlie moonsiff gave full credence to all the pleas raised by the 
defendants, and, considering the evidence of the witnesses insuffici- 
ent to prove the execution of the bond, or the fact of its having 
been forcibly taken from the plaintiff, dismissed the claim. 

In appeal, it is urged that as the name of Shujayet Ali alone was 
recorded in the magistrate’s proceeding, it was unnecessary for him 
to sue others; that the dates of the deeds cited in his plaint corres- 
ponded with those mentioned in his petition to tlie criminal court, 
and must have been altered to suit the defendant’s jiurposes ; that 
the moonsitf should have required the oiiginal record before dismiss- 
ing his claim, which was fully proved by witnesses. 

Notwithstanding the issue of the usual notice, the respondents 
have not appeared to defend the suit. 1 do not considci* the claim 
barred for the reasons pleaded by the defendants, and, therefore, 
reject them. The execution of the bond, is, in my opinion, clearly 
established both by the evidence of the witnesses examined before 
the criminal court and the moonsiff’, and, therefore, no just grounds 
for its rejection by the lower court existed. The moonsiff, moreover, 
before deciding the suit, should have called for the original record, 
when he would have clearly observed that the date of the bond had 
been altered in the foujdaree petition from 1250 to 1255 F. S., and 
the year 1247 of the rnaufeenamah to have been subsequently in- 
serted. Tiic plaintiff’s witnesses also clearly establish the fact of 
Sheikh Shujayet Ali having taken the deeds from the plaintiff’ by 
force. I, therefore, decree the appeal, and reverse the order of the 
lower court, with all costs chargeable to tlie respondents. 


The 25tii February 1851. 

No. 144 of 1849. 

Appeal from a decision of Moulvee Mahomed Furreedooddeen, Moonsiff oj 
Jehanahad, dated 23rd June 1849. 

Nemnarain Singh and Madho Singh, Appellants, (Defendants,) in 
the suit of Thakoor Singh, Kespondeiit, (Plaintiff,) 
versus 

Appellants, and Kurrun Singh, Defendant. 

This suit was instituted on the 5th January 1849, to recover 
rupees 28, i>rice of 7 raangoc trees. 
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Tile plaintifF states that, at an auction sale, held on tlie 23rd 
January 1837, in execution of a decree of one Musst. Doolaree, 
he purchased a garden containing 32 mangoe trees, belonging to 
Kookur Singh and Goonjur Singh, for 10 rupees, and obtained pos- 
session ; that as his residence is distant from the property about two 
miles, he could not daily visit the spot, and, during his absence, the 
defendants, who are shareholders of the village Aukoonee, pergun- 
nah Ichha, cut down and carried away the 7 trees in question, on 
the 28th Aughun 1256 F. 8. 

Nemnarain Singh and Madho Singh deny the title of the plaintiff', 
and declare the property to have been purchased by their relative 
Jeolol Singh (benamee) in the name of plaintiff, who executed a deed 
relinquishing all title to the same, under date 21st Aughun 1245 
F. S. ; that Jeolol Singh died in 1251 F. S., and defendants are in 
possession of the property; that, up to 1255, they cut down 20 trees 
as they required them, and also removed 8 more in 1256, leaving 4 
still standing in the garden : they, further, urged that the plaintiff 
never having had possession, his claim is now barred by the limi- 
tation laws reckoning from the date of sale ; at the same time, how- 
ever, they offered to give up possession and pay for the trees if the 
plaintiff* would swear to the truth of his claim, and that the pur- 
chase was made by him and for himself 

Kurrun Singh represents his having no concern with or interest 
in the property, which belongs to the plaintiff*, who allowed him to 
cut and remove two trees for his own use. 

The plaintiff denied having executed any such deed as pleaded 
by the defendants, and challenged them to produce it, and agreed to 
abide by their oath on the point. The moonsiff' decreed the case in 
favor of the plaintiff*, on the grounds that the two first named defend- 
ants admitted having cut and removed the trees ; that the pur- 
chase of tlie garden was proved to have been made by the plaintiff* 
and for himself only, and Kurrun Singh had acknowledged the 
plaintiff’s riglits ; therefore, the pleas raised relative to the execution 
of the deed cited by the defendants were worthless, and as they had 
agreed to abide by che plaintilf’s oath as to the correctness of his 
claim, their objections were undeserving of consideration. Kurrun 
Singh was exempted from liability. 

Ill appeal, it is urged that the plaintiff having omitted to include 
in his claim the value of all the trees in the garden, by which the 
suit was undervalued, should have been nonsuited ; that the plain- 
tiff* produced no deed to establish the fact of his purchase of the 
property ; that the valuation of the trees in question was excessive ; 
that the plaintiff preferred no claim to the garden at the time of 
settlement of the village ; that having once declined to make a state- 
ment on oath as to the truth of his claim, his doing so under the 
circumstances noticed in the record was insufficient, and that the 
appellants’ rights were fully supported by the deed of 21st Aughun 
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1245, and the evidence of the subscribing witnesses thereto: 
tliey also objected to the exemption of Kurrun Singh, from lia- 
bility. The respondent replies that the action was laid according 
to the value of the trees cut, and, therefore, the suit was not under- 
valued ; that the purchase w^as not benamee ; that his claim is 
proved by the evidence of his witnesses, the answer of Kurrun 
Singh, and the admission of the appellants themselves relative to 
his being tlie actual purchaser, and their felling the trees ; that the 
deed cited was a fabrication, and, as appellants had agreed to abide 
by his statement on oatli, their objections are undeserving of con- 
sideration. 

Idiough the plaintiff omitted to produce the original bill of sale, 
tlie fact of his having been the actual purchaser at the time is 
sufficiently proved botli by the admissions of the defendants and 
the evidence of witnesses. It only remains to bo seen whether the 
deed cited by the appellants is a correct document or not: its 
execution by the plaintiff is distinctly sw^orn to by tlie subscribing 
witnesses, but on their testimony 1 place but little reliance. The 
paper bears date 21st Aughun 1245 F. S., whilst the signature 
attached to it is that ot Thakoor Singh. Had this deed been 
actually executed as pleaded, it is most improbable that the appel- 
lants w^ould have allow^ed so long a period as eleven years and 
more to elapse without demanding the fulfilment of the principal 
condition contained in it, namely, the delivery of the original bill 
of sale. Moreover, the signature affixed to this paper, and that given 
on the plalntifl’’s deposition before the moonsitf, will bear no com- 
parison, and, as none of the witnesses are residents of the plaintifFs 
village, I do not credit their version of the transaction ; and Kurrun 
Singh, a shareholder in the appellants’ village, fully supports the 
plaintiff’s claim. I have no hesitation in pronouncing this deed inva- 
lid and useless. The appellants have produced no proof to establish 
the point of the garden being settled with them, or of the plaintiff ’s 
having preferred no claim at the time of the settlement ; their pleas 
relative to the undervaluation of the suit, and excessive valuation of 
the trees in question, are altogether incorrect ; as it was unneces- 
sary for the plaintiff* to sue for more than the value of the damage 
done, and he w^as at liberty to fix whatever price he thought the 
trees worth according to age, growth and produce ; and I see 
no reason to question the correctness of his valuation of 4 
rupees per tree. I therefoi'e reject theii: objections. Further, as the 
claim was for damage done, and the appellants have failed to prove 
the plaintiff’s dispossession for upwards of twelve years, their plea of 
the claim being barred by the limitation law^s, is absurd ; and as they 
aoreed to abide by the plaintiff’s statement on oath, which has been 
duly recorded, I consider the order of the moonsiff correct and pro- 
per, and therefore uphold it, and dismiss the appeal, with costs. 
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TiiK 'iiVrii Fkiiruary 1851. 

No. 149 of* 1849. 

A]>pral from a drcialon of Sheikh Kasim AU, former additional 
Moonsiff of Gyah^ dated 21th June 1849. 

Jungce Singh, Appellant, (Uefendant,) in the suit of Gopal Singli 
and Rainsuhai Singh, Uespondents, (Plaintiffs,) 
versus 

Appellant, and his sonRamjewun Singh, (Defendants.) 

Ujaib Singh, Objector. 

This suit was instituted on the 9th September 1848, for posses- 
sion of 1 anna, 3 dams, and a little more, portion of mouza Dehoree, 
uslee mi dakhilee, pergunnah Kabur, and registration of jdaintilfs as 
proprietors ; also to set aside an order of the deputy collector, dated 
January 11, 1845, and to recover rupees 4-8, being rents appro- 
priated from 1253 to 1255. Value of suit rupees 63-2. 

The plaint is that the lands in question, being the property of 
Bivjoo Singh, were jdedged as security for the fulfilment of an 
abkaree farm agreement, entered into by the defendant Jaugee 
Singh ; that on balances accruing, the property was sold and bought 
by Gopal Singh, who again resold half to the other plaintiff' on the 
28th Assar 1st 1243 F- S. ; that the village was afterwards sold for 
arrears of revenue and purchased by Government ; and, on plain- 
tiff’s applying for the settlement, their prayer was rejected, and no 
notice taken of their deeds of sale ; that, having purchased the 
rights and interests of the former proprietor, they are entitled to the 
settlement, and, being referred to the civil court to CvStablish their 
claims, they now sue for the reversal of the deputy collector’s order 
above noted, by which the settlement was concluded with Jaugee 
Singh on the sole grounds of occupancy prior to their purchase. 

Jaugee Singh replied that calculating from the 10th June 1836, 
the date of the first sale to Gopal Singh, and 28th Assar 1st 1243 
F. S., that of the second sale to the other plaintiff', the claim was bar- 
red by the limitation laws ; that, if the plaintiffs had possession 
prior to the date of purchase by the Government, they should be 
able to produce dakhillas ; the facts are that the plaintiff ’s never 
had possession ; that, through fear of his creditors, defendant had 
the property purchased in Gopal Singh’s name, and, on its being sold 
for arrears of revenue, appejiled. Had the plaintiff ’s liad any title, 
they would have petitioned on the subject ; they, however, refrained 
from doing so, and as the estate was held under attachment for 
some years on account of demands against defendant, of which 
Gopal Singh has omitted to make any mention, the deed of sale cited 
by the second plaintiff is invalid, and the claim altogether incorrect. 

The other defendant filed no answer. 
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The plaintiffs replied that the 12 years must be reckoned from 
the date of the settlement proceeding, and, therefore, their claim is 
not barred that, if the purchase had been made as pleaded by the 
defendant, he would have the original bill of sale, but such was not 
the case. 

Ujaib Singh states that the settlement having been concluded 
with other shareholders besides the defendant, the plaintiff* should 
have sued all parties, not having done so, his plaint is defective, 
lie further supports the defendant’s statement. 

The moonsitt* decreed the case in favor of the plaintiffs, on the 
grounds that the record showed Gopal Singh to have been the real 
I)urchaser of the property, and to have received the deed of sale 
drawn up in his own name from the revenue authorities ; and, as 
no proof of the purchase being fictitious had been adduced, the 
plaintiffs’ title to the property must he upheld ; that the deputy 
collector’s proceeding merely stated the lands to have been in 
the occupancy of the defendant ; but, as such occupancy alone 
conveyed no right or title to settlement, the proceeding quoted 
must be reversed. 

In appeal, it is urged that the plaintiff's’ claim is defective, inas- 
much, as the defendant’s name is registered with those of several 
other shareholders of the land in question, and as he has only a 
share of 4 dams and 2^ cowries, about, the claim against him 
alone was untenable. Moreover, that the Government should have 
been made a party to the suit. 

The respondents reply, repeating the arguments advanced in their 
pleadings before the lower court. 

On perusal of the proceeding held by the deputy collector, relative 
to the settlement of this property, it appears that tlie defendant’s 
claim, grounded on the fictitious purchase pleaded, was rejected, 
and that the settlement was concluded with him solely on the 
grounds of his having been occupant of the lands prior to the sale 
for Government revenue held on the 18th November 1837. I agree 
with the moonsiff* that the defendant has failed to prove his purchase 
of the property, and as the sale appears from perusal of a proceeding 
filed by tlie respondents, held by the su})erintendent of settlements 
dated 12th September 1844, to have been reversed and annulled, 
the plaintiff* Gopal Singh, who clearly purchased the estate in the 
first instance, under date 10th June 1836, has every right to be re- 
stored to the position ho occupied prior to the second sale and attach- 
ment of the lands. The pleas advanced, relative to the defect of 
]^arties to the suit, and the claim being barred by the limitation laws, 
I consider incorrect. By the bill of sale filed by Gopal Singh, it is 
clear that ho had possession prior to the sale of 18th November 
1837, and, therefore, the prescribed term must be calculated from 
that date. The suit was, therefore, instituted within the term allowed 
by law, and as the plaintiffs sued to set aside an order which clearly 
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showed the defendant Jangee Singh to be the only party concerned 
in the settlement, it was unnecessary for them to sue either the 
Government or otlier shareholders in the estate. I, therefore, dismiss 
the appeal, with costs, and confirm the order of tlie lower court. 

The 26th February 1851. 

No. 150 of 1849. 

Appeal from a decision of Sheikh Kasim AH, former additional Moonsiff 
of Gy ah, dated 27th June\^A9. 

Jungee Singh, Appellant, (Defendant,) in the suit of Gopal Singh 
and Ramsuhai Singh, Respondents, (Plaintiffs,) 

versus 

Appellant, and his son Ramjewun Singh, (Defendants.) 

This suit was instituted on the 9th September 1848 for posses- 
sion of 1 anna, 3 dams, and a little more, portion of a 3 annas and 
10 dams share of mouza Biirhaus, known by the name of Kurrab, 
pergunnah Kabur, and registration of plaintiffs as proprietors ; 
also to set aside an order of the deputy collector, dated 11th Janu- 
ary 1845, and to recover rupees 12, being rents appropriated from 
1253 to 1255 F. S. Suit valued at rupees 61-8. 

As all the pleadings and decision in the suit are similar to those 
noticed in the preceding case No. 149 of 1849, between the same 
parties, it is needless to repeat them ; and as the reasons recorded in 
my decision of that suit this day passed, apply equal to this case, it 
is suflScient to declare this appeal also dismissed on the same 
grounds. I therefore confirm the order of the low^er court, and 
dismiss the appeal, with costs. 


The 27th February 1851. 

No. 17 of 1849. 

Appeal from a decision of Moxdvee Syed Mahomed Ibrahim AH Khan Ba- 
hadoor, late Principal Sudder Ameen of Behar, dated2\st April 1849. 

Joorawur Singh and Musst. Ramkullee, Appellants, (Defendants,) in 
the suit of Musst. Jeetnoo, wife of Jeetoo Loll, deceased, and 
Musst. Buldeh, wife of Hurkoonath, son of the said deceased, as 
maliks, and Kherodhur Gerai, purchaser of a two annas share of 
mouza Gobindpore, Blaintiffs, (Respondents,) 

versus 

Appellants and Hurreedoss, (Defendants.) 

This suit was instituted on the 1st February 1848, for possession 
of a four annas portion of mouza Gobindpore, aslee mi dakhilee, 
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pergunnah Okhurree, by cancelmeiit of an izaranamah, dated 24th 
Rubbee-ool-sanee 1258 Hijree; also for the reversal of an order 
passed by the criminal authorities under Act IV. of 1840, dated 4th 
September 1847, and annulment of a deed of sale and pottah 
alleged to have been executed by Musst. Ramkullee in favor of 
Joorawun Singh, under date 5th Chyte 1254 F. S., and to recover 
rupees 134-8, principal and interest of revenue from 1251 to the 
Poos kist 1255 F. S., and cause llie registration of the plaintiffs as 
proprietors. Suit valued altogether at rupees 2182-8. 

TJie plaint sets forth that, of the village in question, the ancestor 
ofJeetooLoll originally possessed a share somewhat exceeding 1 
anna and 6 dams, to which on the demise of Soondur Loll a further 
share of 13 dams and over was added, thus making a total of 2 
annas; that Soondur Loll conveyed to Jetoo Loll himself by deed 
of liiba-bil-ewaz, dated 25th December 1814, a further 2 annas 
portion of his property ; so tliat at the time of their father’s decease, 
Jeetoo Loll and his brother, Boniadee Loll, possessed 4 annas of the 
village ; this they gave in farm to Hurreedoss for five years from 
1250 to 1254 F. S., according to the izaranamah of 1258 Hijree, 
above cited, on an advance of rupees 1600; but as he has not paid 
a fraction of the rents from 12^ to 1254, the present action is 
brought for their recovery, and the cancelment of that deed. On 
the 23rd January 1846, Jeetoo Loll having succeeded to the share 
of his brother, who died in Bhadoon 1252 F. S., sold 2 annas to 
Kherodhur Gerai for rupees 2500, and let the remaining 2 annas in 
farm to Tegchund Gerai on an advance of rupees 300 at an annual 
rental exclusive of the Government revenue of Sicca rupees 56, 
and offered to repay Hurreedoss the amount advanced by him. The 
offer, however, was refused, and Jeetoo Loll then petitioned the court 
on the subject on the 1st July 1847, and proceeded to attach the pro- 
perty under Construction No. 1333, and put the purchaser and farmer 
in possession. -In consequence, however, of Hurreedoss and Joorawun 
Singh offering opposition, he was compelled to bring the matter to 
the notice of the magistrate. As the possession of Joorawun Singh 
was confirmed by the criminal court under Act IV. of 1840, he now 
sues for the reversal of that order, on the grounds that the lease of 
Hurreedoss having expired, neither he nor Joorawun Singh had any 
right to retain possession, their only claim being for the repayment 
of the sum advanced; that Boniadee Loll having died without 
male heirs, besides himself, the property became his by right of in- 
heritance, and therefore Musst. Ramkullee, the deceased’s daughter, 
had no power to dispose of any portion of her father’s estate, either 
by sale or farm to Joorawun Singh, and that the magistrate had 
no authority to try the question pleaded by the defendants in 
his court, as to whether the plaintiff was or was not the adopted son 
of Soondur Loll. Joorawun Singh replied that Jeetoo Loll and Boni- 
adee Loll were sons of Bechoo Loll, and that the former, having been 

3 
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adopted by Soondur Loll, was excluded from inheriting any portion 
of his father’s estate ; and represented the facts to be as follows : that 
both Bechoo and Soondur had a 2 annas share in the village in ques- 
tion, which the former on his own part, and the plaintiff' on the part 
of the latter, farmed to Musst. Wuheedun by one deed from 1384 
to 1244 F. S. ; but before the lease had expired, they, on the 21st 
Sawun 1839 F. S., gave the property in farm to defendant on an 
advance of rupees 500; all demands of the former lessee being 
discharged, the original deed returned, and the term of lease fixed 
from 1240 to 1246 F. S. ; that, on Bechoo Loll’s demise, Boniadee Loll 
inherited his property, and, on accounts being adjusted, a balance 
of rupees 1600 (exclusive of the above advance) on account of rents 
and bond was shown to be due by the plaintiff and Boniadee Loll 
jointly, and, considering this debt as an advance, they gave a fresh 
lease to the defendant up to 1254 F. S., the pottah being drawn up 
in the name of Hurreedoss who, however, had no interest in the 
matter, the defendant retaining possession till Bhadoon 1254. In 
Bhadoon 1252, however, Boniadee died, owing him rupees 1500, and 
his daughter, Ramkullee, being unable to pay the amount, sold him 
1^ as of her father’s 2 annas in lieu of the debt, a deed of sale being 
duly executed, under date 5th Chyte 1254, according to which he 
is in possession, and, therefore, that plaintiff has no claim against the 
said share ; that the fact of plaintiff being the adopted son of Soondur 
Loll, is duly set forth in the izaranamah; and, ashy the Hindoo law, 
in the event of no male heirs existing, the property of the father 
descends to the daughter, Ramkullee’s right to inherit is clear, and, 
as she sold the property to liquidate her father’s debts and other 
expenses, the sale of the property by her is valid. 

Musst. Ramkullee supported the above statement. 

Hurreedoss filed no answer. 

The principal sudder ameen considered the proof adduced in 
support of the statement of the plaintiff’s being the adopted son of 
Soondur Loll, insufficient; that the deeds had been altered, and, there- 
fore, could not be credited; that as Boniadee Loll had no son, and 
•it was not proved that the plaintiff lived separate from his brother, 
he was, therefore, entitled to succeed to the property ; that as he 
inherited the 2 annas share of Soondur Loll as hibah-bil-ewuzdar, 
as shown by documents filed, he was not thereby debarred from 
succeeding to ancestral property, and, therefore, a decree was passed 
in his favor. 

In appeal, it is urged that the principal sudder ameen should have 
referred to the registry office records, to ascertain if the deeds had 
been altered or not, before deciding the case ; that, in executing the 
documents, it was natural for the plaintiff to style and describe 
himself as the son of Bechoo, and adopted son of Soondur Loll, and 
as the deeds and witnesses clearly establish the adoption, the deci- 
sion was wrong and opposed to the Hindoo law. 
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In the original deed of 21st Sawun 1239 F. S., the word adopted 
has evidently been written over some other erased words, and 
which appear to have rated with the term share, 4-^, traces of it 
being still perceptible. It is urged that, as the writing in the registry 
books is correct and bears no marks of erasure, the original deed 
must have been in its present state when registered on the 15th 
August 1832, and, as Jeetoo Loll himself attended on that occasion, 
no exception should now be taken to it. The writing in the registry 
books is certainly correct enough, but I do not see that that fact alone 
can make a deed in a mutilated state, valid. In the original deed by 
Soondur Loll, bequeathing the 2 annas, the plaintiff* is described as 
the son of Bechoo Loll and hibah-bil-ewuzdar hissa Soondur Loll, 
and the same terms are used in the deed leasing the shares of both 
Bechoo and the plaintiff* to Wuheedun from 1234 to 1244 F. S., 
without the slightest mention being made of his having succeeded 
to the property, as the adopted son of the giver. It is therefore im- 
possible to suppose the plaintiff* would have executed a deed in 1239, 
and knowingly submitted to the insertion of such a term as adopted, 
so opposed to the whole tenor of the deed, by virtue of which he ac- 
quired the property, and which would deprive him of his rights to 
inherit other family property ; that the document was registered 
there is no doubt, but I question if the erasure and alteration now 
so perceptible were then extant. The copy of the deed filed for re- 
cord, is clear and legible, and without alterations, and, as it is, must 
be concluded that, it the erasure existed at the time of registry, some 
notice would have been taken of the matter. I am decidedly of opi- 
nion, that a gross fraud was practised at the time of registry ; the 
contents of the copy of the deed being transcribed in the book, with- 
out due comparison with the original ; at any rate, the deed has been 
altered without the knowledge of the plaintiff’, the principal party 
concerned, and, therefore, I can place no faith in it. Jeetoo Loll is said 
to have been present at the time of the registry, but this is doubt- 
ful. If so, the alteration was not made before registry, or he would 
have discovered it. If not, it was no difficult matter to get some 
one to personate him, and thus enable the opposite party to attain 
their object. I, therefore, altogether reject the plea raised as to the 
validity of this document in proof of the plaintiffs being the adopted 
son of Soondur Loll. In the body of the deed of 1249 F. S., no men- 
tion whatever is made of his being so adopted ; yet at the foot of the 
document is appended a detail of the property farmed, of which 2 
annas are declared to belong to the plaintiff so described. I fully 
agree with the principal sudder ameen in considering this a subse- 
quent addition, and, therefore, reject it as insufficient to establish the 
fact of adoption ; and as all the deeds cited by the defendants, ap- 
pellants, prove the lands to have been leased by the plaintiff in con- 
junction with his father and brother subsequently, and, therefore, 
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that the family was undivided, and the Hindoo Jaw declares the 
daughter entitled to inherit her paternal property, only in the event 
of division or discussion of the family. It is clear the plaintiff was 
entitled to succeed to his deceased brother’s share, and, therefore, that 
Ramkullee had no power to dispose of any portion of her father’s 
estate, even for the purposes pleaded, of which no proof has been 
adduced of a satisfactory nature. I, therefore, concur in the opinion 
expressed by the principal sudder ameen, and confirm his order, and 
dismiss the appeal, with costs, without notice to the respondent. 


The 27th February 1851. 

No. 25 OF 1849. 

Appeal from a decision of Moulvee Sped Mahomed Ihrakim AH Khan 
Bahadooi\ former Principal Sudder Ameen of Behar^ dated ^th 
May, 1819. 

Baboo Juddoo Singh, and Musst. Surnode Koowur, wife of Himut 
Singh, deceased, (Defendants,) Appellants, 
t^ersiis 

Musst. Beehun, Afzoolnissa, «and Altaf Hossein, Musst. Wuleeoo- 
nissa, Amutoolsohra, heirs of Nawab Wnjid Ali Khan, deceased, 
and Abdool Hussein Khan, Zynoolaboodeen, Akbul Hossein Khan, 
sons, and Musst. Hyatoon, wife, heirs of Ziikhee Hossein Khan, 
deceased, brother of Musst. Fatima, and Abdool Hossein, before 
mentioned, guardian of Abid Hossein, minor, adopted son of Musst. 
Fatima, aforesaid, and Musst. Fuzzeelutoonissa, wife of Mehndoe 
Plossein Khan, and Mussts. Bukshee, Asloo,and Imarnee, daugliters 
of Musst. Ushrutoonissa, (Plaintiffs,) Kespondents. 

This suit was instituted on the 7th April 184 7, to recover rupees 
2120-10-1 1, principal and interest on account of rents due on a per- 
petual lease of mouzas Tajpoor, Mnjjowa, Inayct Chlik, Khyrab, 
Himutpoor, and Khubbra, pergunnah Muhere, from 1251 to 1253 

F. S. 

■ The appellants having this day appeared, the former in person, 
and the latter by mookhtear, and filed a kistbundee for the due 
discharge of the respondent’s claim, minus interest and costs of suit, 
and the respondents having agreed to the arrangement, the order 
of the lower court is, therefore, upheld, and the appeal dismissed, with 
costs. 
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The 27th February 1851. 

No. 193 OF 1849. 

Appeal from a decision of Moulvee Sped Ilumeedooddeen Ahmudy Moonsiff 
of Aurungahady dated lOM November 1849. 

Baboos Hurnath Singh, Telukdarree Singh, Saheb Singli, and 
Ajoodhea Singh, (Plaintiffs,) Appellants, 
versus 

Chooneeram Nonear, (Defendant,) Respondent. 

This suit was instituted on the 10th August 1848, to recover 
rupees 258-5-9, principal and interest of a bond, dated 1 1th Aughun 
1253 F. S., which, it is alleged, the defendant promised to redeem in 
Chyte 1254, but has failed to do. 

The defendant denied the debt and bond, and pleaded that on the 
date of its alleged execution, he was in the Hooghly district carry- 
ing on his trade of cloth-seller, and that the plaintiffs, having a spite 
against him, have fabricated the deed. 

The moonsiff considering the evidence adduced to establish the 
transaction insufficient, and that, on the date of the bond, the defend- 
ant was clearly proved to have been from home as pleaded, dis- 
missed the case. 

In appeal, it is urged that the Subscribing witnesses of the bond 
fully establish the claim, and that the evidence o# the defendant’s 
witnesses, as to his absence from home, is not worthy of credit, consi- 
dering that a period of three years had elapsed between the date of 
the bond and that on which they gave their depositions. 

The appellants in questioning the correctness of tlie testimony of 
the defendant’s witnesses, appear to have overlooked the fact that 
the same argument applies to the evidence of tlicir witnesses, which 
is decidedly unsatisfactory, and of a contradictory nature, and, there- 
fore, insufficient to establish the claim ; and, as 1 fully concur in the 
opinion expressed by the moonsiff as to the defendant’s absence 
from home, I confirm his order, and dismiss the appeal, with costs, 
without notice to the respondent. 

The 28th February 1851. 

No. 131 of 1848. 

Review of Judgment passed by Mr. Charles Steer y late Officiating Addi- 
tional Judge of Behar, in the suit of 

Chotoo Jossee, Appellant, (Defendant,) in the case of Kumlaput 
Tewarree, (Plaintiff,) Respondent, 
versus 

Appellant, and Gunga Gobind, (Defen lants.) 

Ok the 31st January 1850, the appellant’s claim to exemption 
from costs was recognized by the presiding judge, and an order 
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g issed for their being made chargeable to Gunga Gobind defendant. 

ermission having been granted by the Sudder Court for a review 
of this judgment on the petition of Gunga Gobind, in which he 
pleads his not having been made a respondent, or called upon to 
show cause in the appeal in question, and, therefore, could not be 
charged with his co-defendant’s costs, which should be borne by 
the plaintiff, in consequence of the appellant’s exemption from liabi- 
lity for the claim in the original action, I have this day taken up 
the case. As Gunga Gobind, in his answer before the lower court, 
acknowledged Chotoo Jossee, to be his servant, and was declared 
liable for the amount claimed, and, consequently, for the acts of his 
servant, and the plaintiff could not do otherwise than sue both 
parties, I consider the order passed by Mr. Steer, in this matter, 
declaring the petitioner liable for the costs of his co-defendant, 
correct and proper, and, therefore, see no reason for interfering with 
it. The appeal is, therefore, dismissed, and the petitioner charged with 
costs of Chotoo Jossee in the former appeal, as well as the atten- 
dant costs of the present one. 

The 28th Februaky 1851. 

No. 132 of 1848. 

Review of Judgment passed h\j Mr, Charles Steer, late Officiating Addi- 
tional Judge of Behar, in the suit of 

Chotoo Jossee, Appellant, (Defendant,) in the case of Kumlaput 
Tewarree, (Plaintiff,) Respondent, 
versus 

Appellant, and Gunga Gobind, (Defendant.) 

The particulars of this matter are precisely similar to those 
noticed in the preceding No. 131, and, therefore, need not be 
repeated. The appeal of the petitioner Gunga Gobind is, therefore, 
for the reasons recorded in that judgment, dismissed, and the costs 
of Chotoo Jossee in the former appeal, as well as those attendant 
on the present one, charged to him. 

The 28th February 1851. 

No. 186 of 1849. 

Appeal from a decision of Moulvee Sped Mahomed AH Ashruff, Moonsiff 
of Behar, dated \2th September 1849. 

Mirza Tegh Ali, Mirza Golam Mehdee, Mirza Hatini Ali, and 
Musst. Nusseerun Khanum, (Plaintiffs,) Appellants, 

versus 

Nirput Singh and Kherun Singh, sons and heirs of Pokhraj 
Singh, deceased, (Defendants,) Respondents. 

This suit was instituted on the 23rd January 1849, to recover 
rupees 161-12-9-5, principal of profits on a 2 annas, 13 dams, 
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6 cowrees, and a little over, share of a third share of the village 
Burrawah, pergunnah Sumoy, for 1249 and 1250 F. S., and 
rupees 122-3 annas, interest, total rupees 283-15-9-5, according to 
accounts signed by agents of both parties. 

The plaintiffs state that they borrowed 498 rupees from the 
father of the defendants, and gave a bond for the amount bearing 
interest at 1 per cent, per mensem, on the 13th Aughun 1246 F. S., 
at the same time giving him a bhurnamah or assignment of the 
above portion village, the profits on which, after payment of the Go- 
vernment revenue and other necessary expenses, it was agreed, should 
be credited in liquidation of the principal and interest of the loan, and 
an account rendered annually ; that they subsequently borrowed a 
further sum of rupees 50, and gave another bond dated 1st Jyte 
1246 F. S., on the same conditions, that the defendant’s father, 
accordingly, took possession of the property in 1246, and appropri- 
ated all the profits till 1250, but never rendered an account, and on 
their importuning him on the subject, relinquished possession in the 
month of Chyte. As defendants are his heirs and by accounts are 
indebted to the above extent, the suit is brought for the recovery of 
the amount noted. 

The defendants plead that the plaintiffs should be nonsuited for 
undervaluation of the suit ; that the deed of assignment referred 
only to the first bond ; that their claims on the plaintiffs had not 
been discharged, and they had filed a separate suit against them for 
the recovery of the amount of the second bond. 

The moonsilf considered the accounts produced by the plaintiffs, 
incorrect and opposed to the plaint, and, therefore, fabricated, and 
dismissed the suit. 

In appeal, it is urged that the plaintiff’s accounts were correct ; 
that as it was clearly proved by the evidence of the putwarree of 
the village in a case under Act IV. of 1840 ; that the papers of the 
defendants had been lost, those now produced by them had been 
prepared for the occasion, but no notice was taken of the subject by 
the lower court : various other frivolous objections are taken as to 
the number of dakhillas, and the amount specified therein, and which, 
it is pleaded, the moonsiff has recorded erroneously in his decision. 

On a careful consideration of all the accounts filed in the suit^ 
I see no reason for interfering with the decision passed by the lowei^ 
court. These accounts are certainly incorrect in many particulars, 
which the plaintiff’s vakeel is unable to explain, and differ material- 
ly from those filed by the defendants, which I see no grounds to 
question. The dakhillas alone suffice to establish this point, the 
amount of Government revenue being most incorrectly stated in 
the plaintiff ’s papers, and, therefore, I have no doubt of the cor- 
rectness of the order of the lower court as to their rejection. The 
appeal is, accordingly, dismissed, and the moonsiff ’s order confirmed, 
without notice to the respondents. All costs are chargeable to the 
appellants. 
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The 28th February J851. 

No. 187 of 1849. 

Appeal from a decision ofMoulvee Syed Mahomed AH Ashruffy 
Moonsiff of BehaVy dated Vlth September 1849 . 

Mirza Tegh Ali and Mirza Golammehaclee, (Defendants,) 
Appellants, 
versus 

Nirput Singh and Kherun Singh, (Plaintiffs,) Respondents. 

This suit was institued on the 23rd September 1848, to re- 
cover Company’s rupees 106-10-8, being the principal and interest of 
a bond, dated 1st Jyte 1246 F. S. 

Tlie plaintiffs state that defendants borrowed from tlieir father, 
Pokraj Singh, the sum of Sicca rupees 50, and executed the bond 
in question, interest at 1 per cent, per mensem, and re-payinent of 
the loan in Bysakh 1247 being stipulated. As their father died in 
1254 F. S., and they have succeeded to his estate, and defendants 
refuse to pay the debt, the suit is brought to enforce the same. 

The defendants reply to the same effect as noted in their plaint 
in the foregoing case No. 186 of 1849. 

The moonsiff decided that, as the defendants admitted the bond, 
and it was also proved by evidence of witnesses, and the terms of 
the deed were opposed to the assertions of the defendants, relative 
to certain property being assigned for its liquidation, the plaintiffs 
were entitled to recover the amount, and, therefore, gave a decree 
in their favor for the full claim. 

In appeal, the arguments advanced in that of the preceding case 
are repeated. 

Having in my decision of this day passed in the preceding suit, 
Nol 186, dismissed the defendants’ appeal on the grounds of the 
ingorrectness of tlieir accounts, referring to this bond debt also, 
and as they admit the bond, I dismiss this appeal also, with costs, 
and confirm the order of the lower court, without notice to the 
respondents. 
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The IOth February 1851. 

Case No. 133 of 1850. 

Appeal from a decision of Mr. J. S, Bell, Sudder Moonstff of East 
Burdwan, dated \%th February 1850 . 

Jibunkishen Dhur, (Plaintiff,) Appellant, 
versus 

Golukchunder Kund, (Defendant,) Respondent. 

Balance of account. Action laid at rupees 145-12. 

The plaintiff sues for the balance of an account adjusted before 
witnesses and ratified by the promise of settlement by the defend- 
ant, the litigant parties being engaged in trade, under a form of 
co-partnership, at the time of the alleged transaction. 

The defendant denies the claim and the alleged adjust- 
ment of accounts and promise of payment of the balance struck. 
He admits the co-partnership on certain conditions, and its duration 
until 1251, when he says it was dissolved by mutual consent, each 
executing in favor of the other a deed of release of all demands on 
the joint account. He further avers that the terms of the disso- 
lution were that the plaintiff* should take over the stock in hand 
and satisfy ail claims against the concern, and that he, himself, 
should be exempt alike from profit and loss in the winding up. 
He adds that each was debited and credited in the ledger in his 
own name for articles appropriated and sold, and stood towards the 
other in the relation of co-sharer with equal rights and responsi- 
bilities, and contends that he cannot be sued as a shop customer. 
He challenges the production of the books of the firm by the 
plaintiff, and offers proof in support of the release executed by 
him. 

The plaintiff, in his rejoinder, expresses his readiness to sue for a 
general adjustment of the accounts of the concern as soon as the 
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defendant sliall have explained the questionable entries in the ledger 
and other books, and maintains that the present claim is not on 
account of joint speculation, but private trade on the basis of a 
separate and distinct account, kept in the defendant’s handwriting. 

The moonsiff rules that the proofs adduced by the plaintiff: do 
not establish the issue he pleads. For instance, the three witnesses 
cited by him, in support of the claim, being on a private account, do 
not maintain the fact, and there is no direct evidence of the appro- 
priation of the monies by the defendant, on sale of the articles enu- 
merated in the memorandum filed. The testimony, moreover, of 
these witnesses is discordant and disentitled, consequently, to belief. 
The moonsiff* also argues that if there had been any balance due 
by the defendant to the plaintiff* on the dissolution of co-partner- 
ship, the latter would infallibly have taken from the former a 
written engagement exhibiting the amount and admitting his liabi- 
lity for the same. He, moreover, contends that the claim is inadmis- 
sible ; because the plaintiff makes it as based on a private account 
during co-partnership, which, he admits, ceased in 1251 , while the 
memorandum off’ered in support of plea shows the entries to extend 
as far as Jyte 1252 , long subsequent to the dissolution. Under 
the foregoing circumstances, the moonsiff' decrees against the plain- 
tiff, but, in doing so, abstains from recording any decision regarding 
the release filed by the defendant and proved by his witnesses, lest 
it might prejudice the action, contemplated by the plaintiff, for 
adjustment of the general accounts of the joint stock concern. 

The plaintiff takes exception generally to the views adopted by 
the moonsiff in his judgment, and conceives himself wronged by his 
omitting to dispose of the release alleged to have been executed by 
him, which he maintains is a forgery, and would have been thus 
proved had an inquiry been made into its authenticity. 

The appellant’s claim rests on an alleged adjustment of a private 
account kept during co-partnership, but distinct from the receipts and 
disbursements of the common concern. lie has failed to prove his 
plea because the Evidence adduced in support of it, both oral and 
documentary, do not warrant the assumption ; so far from it, its ten- 
dency is hostile and in favor of a diametrically opposite state of 
things. I think the moonsiff’s judgment sound in the disposal of 
the claim, and considerate in withholding the expression of opinion 
in regard to the validity or otherwise of the release, a document 
so important to the action anticipated by the appellant. I affirm 
his award. 
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The 11th February 185I. 

Case No. 135 of 1850. 

Appeal from a decision of Cazi Saseerooddeen. Moonsiff of Indos. dated 

4th March 1850. 

Ramuni Dasi, (Defendant,) Appellant, 
versus 

Sreemunt Sirkar and others, (Plaintiffs,) Respondents. 

Annulment of summary award, under Regulation V. of 1812. 
Action laid at rupees 26-14-3. 

It is quite unnecessary to detail the particulars of this case, as it 
must be remanded for re-investigation for gross and palpable infor- 
malities in the decision. Tlie original action was brought on the 
4th of October 1847, it was sti uck otl on default, on the 1 1th of 
August 1848, and re-instituted de novo^ on the 15th of May 1849. 
These proceedings involve a range of time exceeding one year and 
seven months. Now the provisions of Regulation VIII. of 1831 
require that all actions to set aside a suininary judgment under 
Regulation V. of 1812, must be instituted within twelve months 
after issue of final orders. The record shows that the sale of the 
property attached under the summary process, took place on the 9th 
of February 1847, so that the plaintiffs (respondents) allowed sqveri 
months and twenty-two days of the entire period of limitation to 
expire before bringing action. Their suit was defaulted ten months 
and seven days subsequently to institution, and refiled nine months 
and four days after default, so that, even allowing them the benefit 
of the period during which the action was depending in tlie court, 
to wliich they are not entitled, they have incurred the lapse of time 
prescribed under the law of limitations, and forfeited their privilege 
to be heard, their laches having extended over a period of 16 
months and ^9 days. The moonsiff’, notwithstanding, entertains their 
suit, malgre the remonstrance of the defendant, (appellant) and 
decrees in their favor ; and it is to set aside a judgment so mani- 
festly contrary to law and precedent, that the present appeal is 
preferred. I perfectly coincide in tlie appellant's view in consider- 
ing the decision at variance with the form and spirit of the enact- 
ments made with reference to the subject matter of which it treats, 
and in virtue of the terms of Circular Order No. 33, dated 13th 
September 1843, and remand the case for re-trial witliout any regard 
to the merits. Tim moonsiff will consider the foregoing remarks as 
made with reference to tlie bar of the suit and record a fresh judg- 
ment. He will also explain why he disregarded the technical 
objection raised by the defendant in the original suit towards its 
progress. 
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The 13th February 1851. 

Cake No. 61 of 1850. 

Appeal from a decision of Sreekaunt Singh, Moomiff of Samunty, dated 
ath January 1850 . 

Biresiir Rai, (Appellant,) Plaintiff, 
verms 

Hiramuni Dasi and others, (Respondents,) Defendants. 

Reversal of summary award, under Act V. of 1840. Action 
laid at rupees 31. 

The substance of the plaint is as follows : 

The plaintifl‘holds some lakhiraj land, and a garden, in the village 
of Bazidpore, consisting of 16 beegahs, to the east of which there is a 
tank called Muhashai. From this tank, the garden, which is partly 
cultivated with vegetables of sorts, and partly planted with mangoe 
trees, is irrigated. The garden was originally let in farm, but brought 
under khas or [)roper management in 1250, under the superintendence 
of one Bubram Mangi. In 1 254, the first dispute regarding the right of 
irrigation took place, when recourse was had to the provisions of 
Act IV. of 1840, to recover the privilege from which the plaintiff 
had been forcibly ousted by the ail verse party, but the suit was 
thrown out owing to some informality in the plaint, which named 
the tank Munsa instead of Muhashai. On the fiiilure of these pro- 
ceedings the dispossession was confirmed, and the consequent des- 
tructitm of the (Tops ensued, causing a loss of 31 rupees, to recover 
wliich and the right of irrigation by cancelment of summary ver- 
dict obtained by the defendants, the present action was brought. 

The defendant, Hiramuni Dasi, denies the plaintiff’s right to irri- 
gation from the tank in question, which she claims as the purchased 
property of her late husband whose heir she is. She .adds that the 
tank was excavated by the plaintiff ’s ancestor, and could never have 
been' used for irrigation purposes either by him orliis successors, 
Buch act being deemed little better than desecration by orthodox 
Hindoos, and, after detailing the ineffectual attempt clandestinely 
made by the plaintiff through the agency of his gomashta or agent, 
during the night, to construct an aqueduct, which issued in his dis- 
comfiture in the suit brought under Act IV., concludes by contend- 
ing that, had the right claimed by the plaintiff existed, it would have 
found place among the conditions set forth in the deed of sale on 
the transfer of the property. 

The defendant, Ramkomar Mujiia, the late pr^rietor of the tank, 
maintains that during his possession the plaintiff’s garden was irri- 
gated from it, and favors the views advanced in claim. 

Sunkuri Debia and others, prefer a proprietary claim to a two*- 
third share in the lank. 
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The moonsiff decrees for the defendant, and rules that the right 
of irrigation is not established. He discredits the testimony of 13 
persons examined on behalf of the plaint, 4 by himself and 9 by the 
ameen, because they affirm that the plaintiff held and exercised, 
exclusively, the right of irrigation, which state of things, he con- 
tends, is altogether opposed to the habits and customs of the 
people. Another reason he gives for rejecting the plaintiff’s plea 
is that, had such exclusive privilege been enjoyed by him, it would 
have been stated among the conditions of sale when the property 
passed from his hands during the time of his ancestor. The moon- 
siff also rejects the ameen’s views, as set forth in his report of 
inquiry, regarding the existence of faint traces of an aqueduct 
leading from the tank as for irrigation purposes, and considers the 
marks ascribable to the clandestine attempt ineffectually made by 
the plaintiff’s party, on the occasion detailed in the defendant 
Hiratnuni Dasi’s answer. He sees no necessity to enter into the 
proprietary claim set up by Sunkuri Debia in a suit of the present 
nature, and dismisses the same. 

The plaintiff conceives himself aggrieved by the award, and 
appeals against it, on the ground that the moonsiff has taken a 
partial view of the case and decreed for the adverse party, notwith- 
standing the proofs adduced by him in support of plea. I am dis- 
satisfied with this decision, because it does not definitively deter- 
mine an issue of fact maintained on the one side and denied on the 
other. The appellants affirm that they possess a vegetable garden 
requiring irrigation, contiguous to a tank, which has for a succession 
of years supplied the water for the purpose. The adverse party 
contend that the gai’den in question is a mere mangoe plantation 
which does not need watering, and has never been irrigated from 
the tank in dispute. It cannot be a difficult matter to determine 
which of these two conflicting statements is the true one, although 
on the adjustment of the point hinges the entire gist of the suit The 
moonsiff’s judgment is as remote from setting it as if it had never 
been made. I remand the case, therefore, for fresh inquiry and 
decision, directing the moonsiff to ascertain, by an investigation 
conducted in person, whether the garden is as highly cultivated as 
the appellant declares, how long it has been in that state of cultiva- 
tion, and from what source irrigated for the last twenty-four years, 
that .period having elapsed since the contested tank was alienated by 
sale from the appellant’s family, or whether it is a mere mangoe 
orchard neither requiring nor obtaining the process of watering. 
Tho result of these issues will at once determine which of the two 
ought to be maintained. 
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The 13th February 1851. 

Case No. 136 of 1850. 

Appeal from a decision of Nubinkishen Paulit, Moonsiff of Cutwa^ dated 

\bth March 1850 . 

Manik Mundul and others, (Defendants,) Appellants, 
tiersns 

Kashinath Shuhai, (Plaintiffs,) Respondent. 

Bond debt. Action laid at rupees 128-2-5. 

The plaintiff sues the defendants for a debt on bond, executed in 
Phalgoon 1250. 

The defendants deny both debt and bond, Manik Mundul affirm- 
ing that he always signs his name in the Nagri character, and 
Gungahuri maintaining that had he borrowed the money and signed 
the bond, he would also have engrossed the deed as he is able to 
write. 

The moonsiff decrees for the plaintiff on the evidence of two 
witnesses who prove the debt and execution of bond, and the 
similarity between the alleged signatures on the instrument, and the 
actual signatures on the retainers and other papers filed in the re- 
cord by the adverse party. 

The defendants appeal against the decision, and ascribe action to 
enmity. Manik affirms that his name is Manik Chund, and that 
such is always his signs manual when he has occasion to execute 
deeds and documents of importance, and such is not tlie signature 
on the bond, and Gungahuri contends that there is no similarity 
whatever between his signatures, real and alleged, compared by 
the moonsiff 

On a review of the record, I find that the alleged debt has re- 
mained in abeyance for six years without demand pf payment, 
although the terms on which it was contracted provided for its ad- 
justment within a much shorter period, about 1 year and 10 months. 
It is also evident that the appellant Manik Mundul’s signature on 
the bond is written Manik while that on all the other papers filed 
by him is Manik Chund. I see, moreover, that of the five witnesses 
subscribing the bond, only two have been examined, and they are 
quite illiterate, unable to read or write, and that the engrosser of 
the deed has not been called to bear testimony to it. Under these 
circumstances, I consider the judgment incomplete, and, reversing 
it, remand the case for a fresh decision after the examination of the 
remaining witnesses to the bond and the person who engrossed it, 
and an inquiry from any source within reach of the usual mode 
of self designation employed by the appellant Manik Mudul in 
executing deeds and signing records of moment. Although the appel- 
lant did not specifically urge the latter plea in the original proceed- 
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ings, yet I deem it of sufficient importance towards the equitable 
adjudication of the suit, that it should form matter for the amended 
inquiry now ordered. 


The Hth February 1851. 

Case No. 116 of 1850. 

Appeal from a decision of Tufuszul Rukman, Moonsif of Ousgaon^ 
dated 2‘6rd February 18 . 10 . 

Sushtiram Sonaputi and Nilochul Sonaputi, (Defendants,) 
Appellants, 
versus 

Duria Khan, (Plaintiff,) Respondent. 

Balance of debt. Action laid at 15 rupees. 

This action is based on a parole engagement, and the plaintiff 
affirms tliat he lent the defendants 60 rupees on the 9th Kartik 
1254, and received on account, at different periods, 45 rupees, leav- 
ing a balance of 15 rupees. 

The defendants deny the debt, and alleged re-payments and 
ascribe action to hostile feelings, contending that it is not probable 
so large a sum could have been advanced without a bond or some 
written engagement. The plaintiff, in his rejoinder, meets the latter 
argument by stating that the defendants are liis tenants, and one 
of them his ^‘foujdari gomashta.” The raoonsiff decrees for the 
plaintiff on the evidence of two witnesses who, in his judgment, 
prove the advance, and the testimony of two others who affirm that 
an adjustment of accounts took place between the litigant parties, 
and a balance struck after deducting the payments on account 
He is also induced to decide in favor of the claim on the examina- 
tion of the plaintiffs account book which he files, and wliich con- 
tains ail entry of the transaction, and is, moreover, attested by his 
gomashta, and the repugnance of the defendants to refer tlie matter 
to arbitration. He discredits the plea of enmity advanced by 
them, because he considers the evidence given by the witnesses they 
cite partial, and, in some respects, discordant. 

The defendants appeal against the award, and contend the proofs 
of claim filed by the plaintiff run counter to the terras of the plaint ; 
in other words, the latter distinctly sets forth that there was no 
record w'hatever made of the transaction (and the witnesses examin- 
ed in support uphold the statement) while an account book is 
offered and accepted as evidence. They also bring to notice the 
fact that, in suit No. 117, confirmed in appeal by this court on 
10th of December last, the plaintiff brought an action for debt on 
bond against the appellant’s brother, the very individual on wffiose 
respectability he affirms in the present suit that he advanced them 



ZiLLAH ISAST BURpWAN. 


s 

60 rupees without bond or writing, the debt secured by deed 
amounting only to 12 rupees. On a review of the record, I am 
constrained to state, that there appears a decided leaning in the 
judgment to the side of power and influence. The plaintiff (res- 
pondent) is the talookar of the village, and the adverse party his 
tenants. He sues them for a debt on parole engagement and on the 
most insufficient and, to my mind, incredible evidence, the moonsiflf 
decides in his favor, rejecting as unworthy of belief testimony of a 
respectable character adduced in support of the defensive pleas, with- 
out ascribing any reason for such rejection beyond the suspicion that 
it is partial and, in some measure, discrepant I do not see what right 
the moonsiff has to advance the first opinion, and am quite sure he 
has no just grounds for maintaining the second. To my mind, the 
evidence is conclusive as to the issue pleaded, and I can entertain 
no doubt that the action has been maliciously brought with the 
view of entailing annoyance and expense on the appellants, because 
they refused to espouse the respondent’s cause in some village 
dispute or measure of his suggestion. I consider the moonsitf’s 
proceeding quite unjustifiable in receiving and acting upon, as 
evidence, the account book tendered by the respondent after his 
express declaration in the plaint that there had been no record made 
of the transaction between the litigant parties ; and that officer 
evinced little discrimination of character, and a very superficial 
knowledge of human nature to condemn the appellants for object- 
ing to refer the subject matter of their dispute with the respondent 
to the arbitration of his retainers and defendants, which, in all pro- 
bability, composed the entire residents of the locality. I cannot 
compliment the moonsiff on his sagacity and penetration in not 
being struck with the anomaly of a man making a cash advance, 
without security, on the guarantee of a person whom he would not 
trust with the loan of one-fifth of the amount without the execution 
of a legal instrument I cannot maintain this judgment ' It is altoge- 
ther at variance with my notions of a correct and impartial judicial 
award, and I, accordingly, reverse it 

The 14th February 1851. 

Case No. 118 of 1850. 

Appeal from a decision of Gopal Chnnder Ghose, Moonsiff of Bhaturia^ 
dated 2Zrd February 1850 . 

Kalidass Rae and others, (Claimants,) Appellants, 
versus 

Sudha Muni Dasi, (Plaintiff,) Respondent 
Shamu Shaikh, (Defendant,) Respondent 
Balance of rent Action laid at rupees 7-15-18-2. 
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The plaintiff states tliat she is a joint proprietor of talook 
Daguchia, &c., part of which is held conjointly with the other 
sharers, and part separately by herself. In the latter portion is a 
parcel of land consisting of 2 bcegalis, 15 cottahs, 8 chittacks, which 
was let in farm to one Ramtunu Bagdi at an annual rent of 3 
rupees. ''J'his holding was relinqifished by the said Ramtunu at 
the end of 1250, and in Bj^sakh 1251 transferred by engagement to 
the defendant on the same terms. He paid the rent for 1251 and 
1252, but left a balance of 2 rupees for 1253. In 1254, he only 
paid 8 annas, and up to Maugh 1255 nothing, incurring an arrear 
during the last three years of 7 rupees, the principal of the sum 
sued for. The defendant denies his liability, and maintains that 
neither does the land belong to the plaintiff* nor has he executed any 
engagement to her for its rent. He adds that his uncle Budurudeen 
rented 5 beegahs, 11 cottahs of land from Kalidass Rae, the claimaiit 
in the suit, and his co-sliarers at an annual jumma of rupees 2-8, 
and executed engagement in Chyte 1223, and that, on his uncle’s 
death, he succeeded to his rights as heir at law, and holds posses- 
sion under a deed of engagement bearing date Jyte 1245. 

The claimants, Kalidass Rac and others, advance a proprietary 
title to the land in question as the undivided portion of the inherit- 
ance, and support the issues pleaded in defence. 

The moonsiff decrees for the plaintiff, and rules that the claimant’s 
objection is unworthy of consideration from the following cir- 
cumstances: They file the village accounts from 1252 to 1254, 
inclusive, under the alleged attestation and signature of their go- 
inashta Chidain Ghose ; but that individual filed a petition before 
the mooiisift', on the 20tli June 1849, stating that the claimants had 
got certain papers signed by him as tlieii* gomaslita wdiile he was 
not thus enq)loyed by them, and a certain deed or engagement 
(*ngrossed by him as under the execution of the def’endant Samu 
Sliaikh, while neither tlie said Samu was present at the time nor 
the witnesses whose names subscribe tlic instrument. Again, the 
claimants file other ])apers and accounts under the attestation of one 
Miidusudliun Sirkar as tlioir agent for tlie time being, viz., from 
Jyte 1255 u]) to date of examination, by his own showing ; but the 
plaintiffs produce copy of a deposition made by the said Mudusudhun 
before the moonsifi* in Sawun 1255, in which he styles himself the 
gomashta of Nundkoomar Cliele appointed in 1254, Culna, the 
residence of the last mentioned individual, being 10 kos distant from 
Daguchia, the scene of the ])resent action. Jdie moonsifi* further 
rules that the engagement executed by the defendant to the claim- 
ants is a suspicious document, and bears the semblance of fabrication 
in consequence of the paper being old and the writing fresh, and 
that one of the two witnesses who bear testimony to its validity, 
gives his residence as Daguchia in that paper and Isurpore in 
another filed in the court. The canoongoe papers, moreover, 
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produced by the claimants, contain no specification of the land, but 
merely an entry of a jumma in Budurudeen’s name, amounting to 
rupees 3-2, and are also rejected as evidence making in favor 
of claim by the moonsifi*, who, on the other hand, regards the proofs 
advanced by the plaintiffs conclusive as to the liability of the de- 
fendant for the balance sued for ; the engagement executed by him 
for tlie land being proved by the evidence of the person who 
engrossed the deed, and the testimony of tlie three subscribing 
witnesses, and the village accounts, showing the arrcar. 

The claimants appeal, and take exception to the moonsiff’s award 
as determining a question of proprietary title. 

They contend that the proceedings of Chitam Ghosc, as comment- 
ed upon by the moonsifi*, are fraudulent and perpetrated in collusion 
with the plaintiffs’ party, and that Mudusudhun Sirkar could easily 
have done the work both of Nundkoomar Circle and themselves, and 
was actually agent to both ; that the witness Ramkoomar had a 
house in each of the places he has specified as his residence ; that the 
canoongoe papers never contain specification beyond that set forth 
in the document filed by them, and that the defendant confesses 
judgment to their claim. 

The party cast in this suit has not appealed, and the purport of 
that preferred by the claimants, is the adjustment of their proprie- 
tary title, which cannot be determined in a suit for rent. They liavo 
their remedy in a regular suit, and can have recourse to that expe- 
dient to establish their right, which is not prejudiced by the award 
made by the moonsiff in the original inquiry. I have carefully 
perused the record, and deem the judgment equitable and consistent 
with the evidence advanced in support of action. I therefore 
affirm it. 


The 18th February 1851. 

Case No. 8 of 1850. 

Appeal from a decision of Fuzul liubi Khan^ Principal Sudder A7neen 
of East BurdwaUy dated 30^A January ^ 1850. 

Bisheshur Bhuttacharj and others, (Defendants,) Appellants, 

versus 

Moti Dibea, (Plaintiff,) Respondent. 

Possession of property inherited from husband. Action laid 
at rupees 1089-8. 

The plaint runs thus : There were three sons of one Ram- 
ram Bhuttacharj, the eldest Guruchurn, the second Gour, 
and the youngest Kumlakaunt. They all lived togetlier and held 
in common the patrimonial property. The plaintiff is the widow 
of the second son and the mother of a daughter and grand- 
children. She lived with her brothers-in-law some time after her 
husband’s death, but, in consequence of disputes with the female 
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branches of their family, she occasionally left them and paid visits 
to her paternal home. It was during one of these temporary ab- 
sences about 7 or 8 years ago, that her brothers-in-law divided the 
estate and dispossessed her of her rights. On being made acquaint- 
ed with the circumstance, she remonstrated with lier relatives 
against the injustice they had done her, and obtained from them 
a promise to make her due amends and restore her share. This 
promise they have not fulfillccl, andslie now sues for her rights; the 
elder brother Guruchurn being dead and succeeded by his son the 
defendant Bishcshur. 

(Here follows a detail of the entire inlicritance of which the plain- 
tiff claims a third share in right of her husband.) 

The defendants deny claim, and affirm that the plaintiff executed 
a release in their favor in Phalgoon 1219, receiving 145 rupees in 
cash and 6 beegahs of land as a consideration for her portion of the 
inheritance ; that the deed was re-executed, so to speak, in Bysakh 
1234, when a division of the property took place by being com- 
mitted to stampt paper. They further state that one Sunkur Bhutta- 
charj assigned over to their common parent Ramram a parcel of 
land consisting of 30 beegahs, 15 cottahs, for religious purposes, to 
which tlic plaintiff also lays claim, but such land not forming part 
of the ancestral estate, and devoted purely and exclusively to the 
maintenance of a priesthood for the performance of sacred cere- 
monies, her suit is inadmissible. They also deny her right to sue in 
forma pavperis, being possessed, they allege, of 14 beegahs of 
lakhiraj land, and engaged in mercantile transactions to the extent 
of 4 or 500 rupees, and ascribe action to the machinations of ene- 
mies desirous of depriving them of the dewuttur land. They, 
moreover, plead the suit barred under the statute of limitation, the 
release having been executed upwards of twelve years ago, and con- 
tend that dfneuttee, or land set apart for worship, cannot legitimately 
be divided or apportioned. The plaintiff’s rejoinder goes to deny 
the alleged release. 

The principal sudder amcen decrees for the plaintiff on the fol- 
lowing grounds. The release filed by the defendants as executed 
by the plaintiff* and attached by two of the subscribing witnesses 
and a party present on the occasion, is open to the gravest suspicion 
of forgery "; the paper on which it is engrossed crumbling to pieces 
from decay and age, and the writing fresh and bright. One of the 
attesting witnesses, moreover, Giaram Chakurbuti, admitted before 
the court that he could not write, and yet his signature appears on 
the deed, not as by mark, but written by himself. Again, none of 
the witnesses can say how the plaintiff* signed, or indeed whether she 
signed at all, and one of them first styled himself Huran Rae, 
son of Kunai Uai, and subsequently, on another occasion, as Hura- 
dhun Rai, son of Ramkunai Rai. As regards the endowment, the 
principal sudder aineen observes the del’endants have offered no 



12 


ZII-LAI! EAST BTUDWAX. 


documentary proof whatever, and, without such, the claim cannot be 
maintained. It is true they cite six witnesses to prove the fact, but 
the ju'oof is deemed insufficient in tlie absence of a conveyance or 
legal transfer. Again, the defendants allege, in their reply, that 
lands devoted to purposes of religion cannot be divided and appor- 
tioned, and yet tlieir witness Bhubunmohun Sirkar distinctly 
deposes that the dewutee land in question has been divided into 
equal portions between the defendant’s uncle and nephew, and is 
enjoyed by tliem. The principal sudder ameen refuses cornplianco 
with the defendant’s application for a local inquiry as to possession 
in the absence of documentary proof of riglit, and, deeming the 
plaintiffs claim made out by the evidence adduced by her in sup- 
port of plea, rules her entitled to a third share of the patrimony riglit 
of lier husband, and decrees possession to lands, tenement, &c. vvliich 
he enumerates. At the time of the delivery of judgment, the counsel 
for the plaintiff prayed that tlie mesne profits might be awarded at 
the time of execution, to which the princij)al sudder ameen consent- 
ed, declaring the plaintiff entitled to wasilaut from 1247 to date of 
actual possession. 

The defendants appeal against the decision, and declare the suit 
barred on account of the plaintiff’s omission to state the date of dis- 
possession enjoined under the provisions of Section 3, Regulation 
IV. of 1793. Tliey also take exception to the principal sudder 
ameen’s disregard to their objection to the progress of the suit on 
the ground of lapse of period of limitation, the release being execut- 
en in 1234, and the action brought, first, as a miscellaneous suit in 
1252 and, subsequently, as a regular suit in 1254. 

This a very hard case, and presses sore on a poor widow pauper. 
She has been defrauded of her rights and barred from the inherit- 
ance of her husband, and although she has successfully contended 
for her privileges against many difficulties and through much fraud 
and opposition and established her title to her lost possessions, I 
cannot accord them to her by affirmation of the judgment under 
review, approve of it as I do, with regard to the inferences drawn ; 
because she has been guilty of a lache and incurred the penalties of 
a technical error in pleadings. The provisions of Section III. 
of the IV. Enactment of 1793, are fatal to the maintenance of her 
.suit in its present form, but as the error is fortunately reme- 
diable, I rejoice in the opportunity of remanding the case for 
re-investigation on another point, in order to its leading to 
the supply of an omission, which has its origin in pure inadver- 
tence, and wdiich operates so powerfully against the rights and 
interests of an injured party. Among the objections raised by the 
appellant to the judgment, is the neglect on the part of the principal 
sudder ameen to dispose of the second issue pleaded in bar of suit, 
and 1 find that objection well founded, as the decision contains no 
record of its determination. The principal sudder ameen should 
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adjust the plea and state his reasons for the adjustment, and it is to 
enable him to do so, and to afford the respondent an opportunity of 
rectifying her lache, that I send back tlic case for a fresh judgment 
on its merits. 


The 20th February 1851. 

Case No. 10 of 1850. 

Appeal from a rlecision of Fuzul Rnhi Khan, Principal Sudder Amern 
of East Bnrdwan, dated 18M June 18.50. 

Gungagobind Sirkar, (Defendant,) Appellant, 
versus 

Mote Dasi, (Plaintiff,) Respondent. 

Tarasundri Dibea, (Defendant,) Respondent. 

Possession of landed property by cancelmcnt of summary award 
under Act IV. of 1840. Action laid at rupees 236-14-16-1-1. 

This action arose out of the following circumstances : Three 
brothers inherited a patrimony and held undivided possession : the 
eldest Dliuriimdass, the second Ramdiilal, and the youngest Ramlo- 
cliun. Dhurumdass died first and was succeeded by his grandson, 
the defemlant Gungagobind, and after him, died Ramdulal, who was 
succeeded by his son N ufurchunder. These two enjoyed the inhe- 
ritance in common with the surviving brother Jlamlocbun for a 
time, after which a division took place and they separated. Ram- 
locliun at last died and was succeeded by his son whose widow the 
])hiintiff is. Nufurchunder also died and left a widow in possession 
of his rights, Digumburi by name. The plaintiff then purchased 
tlie shares of Gungagobind and Digumburi amounting to 86 bcegahs, 
19 cottahs, 4 chittacks, for 199 rupees, and executed a deed of sale 
bearing date 1 7th Aughun 1 250 ; but this instrument docs not appear 
to have received registration tillB 3 ’sakh 1256, thougli the purch.iser 
obtained possession under it as soon as the sale was consummated. 
The purcliase comprised all the mal lands of the original inheritance. 
In the execution of a decree taken out by one Ishurch under 
Nvarutun against the said Gungagobind and Digumburi, 12 bee- 
gahs of the plaintiff’s purchased property were attached as 
their lakhiraj, together with a dw^elling house. Against this 
proceeding she remonstrated, and her objection was backed by 
the taiookdar, who declared the disputed land as a portion of 
his rent-paying estate. These claims, however, were both reject- 
ed, and the plaintiff was on the point of instituting proceedings 
for the establishment of her rights by a regular suit, when the 
attachment a[)pears to have been removed, and the land released ; 
the decree-holder’s claim being satisfied by the sale of other property 
under sequestration at the time. After this occurrence, the deed of 
sale was duly registered before the pergunnah kazee by Gunga- 
gobind and Digumburi in person, on the date above specified. Tho 
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former then laid claim to 8 beegalis, 15^ cottahs of the 12 beegahs 
attached as above, as his lahhirajy and brought a suit under Act IV, 
of 1840, for possession, which was decreed. It is to set aside this 
summary award that the present action is instituted. 

The defendant, Tarasundri Dibea, corroborates the statements 
made in the plaint, and declares the land in dispute plaintiff's mal. 

The defendant, Gungagobind Sirkar, denies the sale maintained 
by the deed filed by the plaintiff and registered as above, and de- 
clares the action a ruse to establish the validity of that instrument. 
He contends that the land is his lakhiraj, and that a suit to settle 
the question of mal and lakhiraj cannot be sustained witlioiit the 
participation of the talookdar, or his being made a party to the 
action. He takes exception also to the plaintiff's omission to state 
in the plaint the annual rental of the land alleged to have been pur- 
chased from him, and affirms that, of the entire lands appertaining 
to the inheritance, 86 beegahs have been let in farm by all the 
sliarers at an annual rent of rupees 133-13-8, the engage- 
ments for which he holds. He denies the registration of the deed 
of sale in company with his co-parcener Digumburi, and avers she 
was in Calcutta at the time of its alleged execution. He concludes 
by asserting that the plaintiff first ousted him when he applied for 
possession under the provisions of Act IV, of 1840, and obtained it, 
and argues tliat the fact of the jdaintiff’s holding the quittances of 
rent for the 86 beegahs above alluded to, cannot be taken as evi- 
dence of proprietary title, as she may have obtained the receipts 
collusively from the gomashta in consideration of the jumma origi- 
nally standing in her husband’s name. 

The principal sudder ameen rules that the issues pleaded in bar 
of action by the defendant are nothing worth, and have been deter- 
mined by his proceeding of date 8th May 1850. He then proceeds 
to adjust which of the two points in litigation is most entitled to 
consideration, i, e.^ whctlier the land in dispute is the plaintiff’s mal 
by purchase, or tlie defendant’s lakhiraj by inheritance. As regards 
the latter, the presiding officer rules that nothing in the shape of 
proof has been adduced, the defendant failing to file any taidad or 
original grant, and the collector’s inquiry fairly establishing the land 
as mal. The evidence on the opposite side, however, he considers 
conclusive to the issues pleaded ; the registered deed of sale being 
proved by five witnesses and establishing purchase under the circum- 
stances detailed in plaint, and the engagements and quittances of 
rent fixing possession, the titles alleged as being held by tlie defend- 
ant not being forthcoming. He remarks in the conclusion of his 
decision, that the witnesses examined on behalf of claim, distinctly 
state that the defendant himself engrossed the deed of sale, and on a 
comparison between it and another instrument of the same kind 
admitted by defendant as executed by him, the writing was so 
exactly similar as tolea^eno doubt on his mind that both documents 
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were written by the same person. Ho thsTsfoTB ^6CF66S fOT thd 
plaintiff, and declares her entitled to the land held by the defendant 
in virtue ot the award under Act IV. of 1840, hereby annulled. 

The defendant appeals against the decision, and maintains that 
the action has been brought on insufficient valuation, tlie deed con- 
cerned involving a purchase for 199 rupees. He also takes excep- 
tion to the neglect of the court of first instance to adjust the fact of 
possession by local inquiry, that being the point at issue between 
the litigant parties, and to determine by inquiry whether or not 
Diguniburi was in Calcutta at the time of execution of deed of sale, 
as alleged by him. He regards it as an argument fatal to the claim 
of the plaintiff, that the instrument on which it is based was re- 
gistered upwards of five years after execution, and that only 2 out of 
8 witnesses subscribing the deed have been cited in support of it. 
He denies the alleged similarity in writing between the two kubal * 
las, contends that the agreements and quittances of rent have not 
the attestation of the gomashta, and maintains that Madhubcliunder 
Dutt had no authority to sign for Digumburi in the manner set 
forth in the deed of sale. 

I am not disposed to give much weight to any of the grounds 
assumed in appeal. The action is properly laid involving as it 
docs a question of mal and lakhiraj and valued at eighteen times 
the annual rent of the land in dispute, which is 8 beegahs at rupees 
13-2-12 per annum. 

Respondent was not required to bring her action at the higher 
valuation indicated by the appellant, as she had not been dispossess- 
ed of the whole but only part of her purchased rights. There was 
no occasion, in my opinion, to determine by local inquiry the point 
of possession, in the absence of the very semblance of proof of 
proprietary title, and the fact of Degumburi’s presence at the execu- 
tion of the deed of sale and participatioji in the act, is too well 
established d)y evidence to need other inquiry. There can be no 
possible doubt as to the identity of the handwriting between the 
two kuballas noticed by the principal sudder aineen, one of which 
the appellant admits to be his performance, and the agreements and 
receipts are to my mind quite credibly enough supported under the 
circumstances. 

Tlie plea that Madhubcliunder had no authority to sign the 
deed for Degumburi, is disingenuous ; for the evidence goes to prove, 
in distinct terms, that he is her own brother and was commissioned 
by her to affix her signature at the time of execution. I am some- 
what at a loss to reconcile the delay in the registration of the deed, 
and the change of feeling evinced by the appellant towards the 
respondent very soon’ subsequently to the transaction, as shown in 
the plaint; but I cannot allow this doubt, this mental reservation, if 
I may so express myself, to oppose in its nakedness the mass of 
evidence, oral and documentary, adduced in support of claim, I 
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therefore dismiss the appeal, and affirm the award made by the 
principal sudder ameen in favor of the respondent. The respondent 
Jias satisfactorily explained why she only called two of the subscrib- 
ing witnesses to attest the kuballa, and her reasons for substituting 
the evidence of the rest by the testimony of parties present at the 
transaction. 


The 21st February 1851. 

Case No. II of 1850. 

Appeal from a decision of Fazul Ruhi Khan^ Principal Sudder Ameen 
of East Burdwan^ dated IBM June 1850. 

Abdari Beebee and others, (Plaintiffs,) Appellants, 
versus 

Tarasundri Dibea and others, (Defendants,) Respondents. 

Transfer of name in a recorded holding. Action laid at 12 
rupees. 

This case is intimately connected with the foregoing, and may 
almost be considered as part of it. 

The plaintiffs sue for the transfer of their names in the zemindarry 
records on the ground of purchase, and aver that the defendant 
Gungagobind Sirkar sold tliem 4 ^ beogahs of the land registered 
in the name of Ramdhun Sirkar. Now the widow of the said 
Ramdhun is the plain tiif, and the said Gungagobind the defendant 
in the preceding action. 

The defendant Gungagobind admits sale and confesses judgment. 

The defendant Moti Dasi pleads the same issues as in the pre- 
ceding suit, and claims the land in right of purchase proved ajid 
established. 

The defendant Tarasundri sides with the defendant Moti Dasi, 
and supports her pleas. . j , 

Tlie principal sudder ameen, in dismissing the claim and decree- 
ing for the defendants, refers to the grounds of his judgment in 
the foregoing suit, and rules that the alleged purchas(3 cannot be 
maintained, because the deed on which it is based is not regisStered, 
while that by which the defensive claim of purchase has been 
brought and established has received registration, and is in every 
respect more entitled to consideration. 

The plaintiffs appeal against the decision, and contend that their 
deed is of anterior date to th^t filed by the opposite imrty, and tliat 
the witnesses cited by ,them prove the issues pleaded. They 
also take exception to the refusal of their ap|dication for a local 
inquiry into the njiatter of possession by the court of original 
jurisdiction. 

There can he little doubt that this action has been fraudulently 
brouglit at the instance of Gungagobind with the view of 
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prejudicing Moti Dasi’s suit, as above. The exhibit on which claim 
is founded has not received registration, and cannot, consequently, 
be put in competition with, or aflect the rights conveyed by a 
deed which possesses that advantage over it : see precedent main- 
tained in the decision of the Sadder Dewanny Adawlut No. 107, 
dated 25th April 1833. It is, moreover, the very document referred 
to in the preceding judgment as prepared by Gungagobind from 
l)is own admission, and his motives for affixing to it a date anterior 
to that borne on the instrument under which Moti Dasi was 
successfully prosecuting him for the restitution of her rights, are 
too obvious for comment. I do not think the principal sadder 
ameen was required to grant the application for a local inquiry 
into possession in the absence of all documentary proof, whatever, 
of right, title, and occupancy. I see no reason to disturb the award 
he has made. 


The 24th February 1851. 

Case No. 138 of 1850. 

Appeal from a decision of Boobeerooddeen Mahomud^ Moonsiff of 
Madpore, dated Vdth March 1850. 

Bidenath Ghosal, (Defendant,) Appellant, 
versus 

Durgadass Ghosal and others, (Plaintiffs,) Respondents. 

Balance of revenue. Action laid at rupees 31-15. 

This suit was tried exparte^ although the defendant appeared in 
the court of first instance, but not in time to plead in answer to the 
plaint filed against him. The moonsiff decreed for the plaintiff, and 
adjudged them entitled to the balance they claimed on the ground 
of the proofs adduced in its support. 

The defendant appeals against the decision, and contends that he 
has a right to be heard in defence of action, having appeared in the 
lower court, though too late to plead. 

I admit his appeal, and remand the case for a fresh judgment upon 
a consideration of the pleas urged against claim. It has lately been 
ruled by the Superior Court, that the intention of Circular of 12*th of 
March 1841 is not to deprive a party of appeal who presents him- 
self, though late, before, the court of first instance, but to affect that 
right only in the case of those who do not appear at all. 


6 
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Pkesent : K. N. FARQUHARSON, Esq., Oi ficiating 

Judge. 


The 10th February 1851. 

No. 179. 

Appeal from a decision of Moulvee Asudoollahj Moonsiff of Radhana- 
gorCy dated 5th September 1850. 

Huneef Mundul, (Plaintiff,) Appellant, 
versvs 

Peearceloll Biswas and others, (Defendants,) Respondents. 

Dwarkanatli Biswas and others, Oozurdars. 

Suit laid at rupees 14, 6 annas. 

Plaint for possession of an ara in Seealmaree Pokur, mouza 
Rntnapoor, also for an ara in Dosooteenea talab in the same mouza. 

The moonsiff' nonsuits plaintiff* on the following grounds : 

First — That one ara (that of Seealmaree Pokur,) claimed as in 
mouza Rutnapoor, is situated in mouza Gaonbeera, which is in 
Chowkce Soonamookliy, and, therefore, without his jurisdiction as 
moonsiif of Radhanagore. 

Second!?/. — That plaintiff* has only an 8 anna share in the pro- 
perty claimed, and should have included the other 8 anna sharer 
as joint plaintiff* in the case. 

i have examined the map and evidence on which the moonsiff* 
grounds his first reason for nonsuit, and diff'er entirely from him as 
to the situation of the ara in question, (that in Seealmaree, which 
alone has come under consideration) it is evidently situated in 
mouza Rutnapoor. The small portion of land within Seealmaree 
Pokur, said to be in possession of defendants as part of Gaonbeera, 
does not at all prove^ their right to the entire Pokur, nor affect the 
ara situated #n the opposite side. The Pokur is bounded on the 
north by a road which the evidence proves, in my opinion, to be 
the boundary between Gaonbeera and Rutnapoor : on the other 
three sides are, without dispute, the lands of Rutnapoor, on that 
side farthest removed from Gaonbeera is the disputed ara. 

The 8 annas share in question was disposed of by the moonsiff* 
when he issued the ishtehar of the 25th August 1849, under Clause 
4, Section 6, Regulation V. of 1831. The fifteen days therein 
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allowed having elapsed before the case came on for hearing, there 
remained no ground for nonsuit on this plea. 

The appeal is, therefore, decreed, and the moonsiff’s order of non- 
suit set aside. The value of stamp expended in appeal, to be returned 
to appellant, and the case sent back to the moonsilf for investiga- 
tion and decision on its merits, with remark that the appointment 
of a mohurir of his court, in place of one of the regular ameens 
to investigate the local question of jurisdiction, was altogether 
irregular and calls for explanation. 


The 11th February 1851. 

No. 197. 

Appeal from a decision of "Noorul Hossem^ Moonsiff' of Bislienpoor, 
dated 4th September 1850. 

Kanye Potdar and others, (Defendants,) Appellants, 
versus 

Gunganarain Rhuttacharge, (Plaintiff*,) Respondent. 

Gunganarain claims right and title to possession of a half 
share in 5 beegahs of land in Dhulbaree Shalee and Babajeebaree, 
both in mouza Bislienpoor, valued at 31 rupees. He states that 
his ancestor Ramdhun Bhuttacharge procured, from certain khoas 
assamees, a pottah for 5 beegahs as above, w Inch were held by 
Ramgobind and himself on joint occupancy, till one Budinath 
Potdar, deceased, sued these khoas assamees for debt, and obtained a 
decree on which their right and title to these 5 beegahs was sold to 
one Nundo Chootar, deceased, by whom plaintiff’ and Ramgobind 
were dispossessed in 1242 B. S. 

One Neerunjun Potdar, in connection with Budinath Potdar, 
instituted a suit in court. No. 4330, claiming possession of these five 
beegahs on pottahs likewise held from the khoas assamees, which 
suit, was decreed in Neerunjun’s favor. Plaintiff' further states that 
he and his co-sharer were connected with this suit and participated 
in the order in favor of Neerunjun, dated 23rd January 1837, 
and being still ousted from possession, they sued for the same on 
30th January 1840, No. 33, and this case being struck off (Septem- 
ber 8th 1840,) as appertaining to lakhiraj rights, they instituted 
another suit, on the 20th April 1842, No. 91, which \^s also struck 
oflF on account of the value being stated in Sicca instead of Coin- 
pany^'s rupees. 

Kannye, (grandson of Budinath) defendant, states that his right 
of possession is derived from Neerunjun ; and urges : 

1st, — The statute of limitation as barring Gunganarain s claim. 

2nd — Non-service of notices on certain parties to the suit. 

3rd. — ^Non-investigation of his claims to hold from Neerunjun. 
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The moonsiff’ decrees in favor of tlie plaintiff’, Giinganarain 
• Bhuttacharge; because certain heirs of Ncerunjun Potdar, who are 
with Kannye Potdar defendants in the suit, enter durkhasts acknow- 
ledging his, Gunganarain’s, right. 

On the 3rd May 1850, the moonsiff held a proceeding, with 
reference to the statute of limitation, to the effect that }>laintift‘, Gun- 
ganarain, must produce a precedent to show that his claim does 
not come within its provision. No such precedent was produced, 
yet, on the 13th August 1850, the moonsiff decided that the suit 
was not barred by the statute of limitation, because the time 
should count from the court’s order of the 8th of September 1840, 
that order containing permission for parties (plaintiff and his 
co-sliarers,) to bring another suit in proper form. 

The inoonsiff‘’s proceedings are erroneous and insufficient. Firsts 
because the order of the 8th September 1840, was illegal and, 
therefore, not binding in any way : calculation of the period for 
limitation should be made according to the rule laid down in the 
Suddcr Dcwanny’s Decision of the 26th July 1847, Select Reports, 
vol. 7, page 375, viz., taking the dispossession of 1242 B. S., (the 
original cause of action) as a starting point, and deducting the 
periods during which the case was pending under Nos. 33 and 91. 

Secovdiy . — The objection of appellant to the non-residence of 
the khoas assamees, in the place indicated in the notice served on 
them, was not sufficiently investigated or attended to ; the moon- 
siff ’s own roobukarry of the 13th August, acknowledging that they 
do not reside in Bishenpoor, 

thirdly , — The main point of Kannye appellant’s plea, viz., his 
riglit to possession as derived from Neerunjun, has not been inves- 
tigated at all. The appeal is decreed. The order of the moonsiff 
reversed, and the case remanded for re-investigation. Value of 
stamp expended in appeal to be refunded to appellant. 

The 13th February 1851. 

No. 199. 

Appeal from, a decision of Noorul llosseWy Moonsiff of BishenpooVy 
dated 16M September 1850. 

Kinaram Soho, (Defendant,) Appellant, 

^ versus 

Gunesh Chund, (Plaintiff,) Respondent. 

Claim, rupees 46, viz., original debt rupees 23, interest rupees 
23. 

Gunesh Chund states that Kinaram first borrowed from him 
rupees 9, and subsequently, on 11th Aughun 1246 B. S., rupees 14 
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more, giving an ikrariiamah for the whole of rupees 23, of which 
iiotliing has been paid up to this time. Kinaram denies all know- • 
ledge of the transaction. The moonsiff decrees in favor of Gunesh 
Chund, plaintiff, on the grounds that the ikrarnamah produced by 
him, as executed by defendant, is a good and sufficient document, 
as proved by oral evidence taken before him on the subject. 

I differ from the moonsiff as to the proofs adduced, decree the 
appeal, and return the case for further investigation, which should 
include examination of Gunesh Chund’s khata-buhee, as to entry 
of the debt therein, of witnesses as to there being enmity against 
Kinaram, on part of Kishen Chowdree and his (Kishen’s) connec- 
tion with the plaintiff^ of other papers known to be written by 
Kinaram, with a view to identification of his handwriting with tlie 
signature on the bond. Value of stamp expended in appeal to be 
refunded. 


The 14th February 1851. 

No. 186. 

Appeal from a decision of Ahdool Vzees, Moonsiff and Sadder Ameen 
of Bancoorahy dated 29^/i August 1850. 

Narain Basooree, (Defendant,) Appellant, 


Haradhun Muduk, (Plaintiff,) Respondent. 

Neerunjun Shah and Narain Shah, Oozurdars. 

Claim, for 120 rupees, 3 annas and 9 gundas, rent of land in mouza 
Russoolkoond,includijig interest, for the years 1249B. S. to Kartick 
1255 B. S., inclusive, at 19 rupees, 3 annas, and 4 gundas per 
annum, as per ikrarnamah filed with the mi si. 

Defendant denies the ikrarnamah, and also being ryot of plaintiff’s, 
states that the village is an hereditary mokururee of Neerunjun 
Shah and others, whose rights are antecedent to those of plaintiff, 
and from whom the mokururee rent of the land should be de- 
manded. 

The moonsiff decrees the case to plaintiff on the ikrarnamah as 
proved by oral evidences and corroborated by the putwaree papers 
of 1246 to 1254 B. S. ^ 

This case was formerly nonsuited by another moonsiff’ on ground 
of the defendant being only a shikmee holder, but, on summary ap- 
peal to the judge, was returned for re-investigation as to the suffi- 
ciency or otherwise of the ikrarnamah adduced in evidence of claim. 

The present appeal reiterates denial of the ikrarnamah, and points 
out thaty being on plain unstampt paper, it should not be admitted 
as evidence, with other objections which need not be detailed here. 
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The one point alluded to by appellant^ disqualifies the case from 
trial : the ikrarnamah is on plain unstampt country paper, and being 
neither a pottah nor kubooleut, and exceeding 12 rupees per an- 
num value, is inadmissible under Regulation X. of 1829, and with 
reference to a late decision of the Sudder Dewanny, 17th September 
1850, on case No. 203 of 1846, and the subsequent Circular Order 
No. 19 of the 27th idem. I, therefore, decree the appeal, and reverse 
the moonsiff’s order, returning the case for re-investigation on the 
points and precedents above alluded to. The value of stamp ex- 
j>ended in appeal to be refunded to appellant. 


The 27tu February 1S51. 

Case No. 207 of 1850. 

Jppfal from a (iecimon of Kasee Ilamidally, Moons?f of i^oonamoohfn/^ 
dated November 1850. 

Jjokenatli and others, Oozurdars, Appellants, 
versus 

Nulferchund Mundul and others, Plaintifls, 
and Nukee Mirdha, Defendant. 

Rupees 11-13-10, arrears of rent. 

The plaintilV states in this case that, in mat Gudaguria, luouza 
Bohurpoor, the defendant holds 2^ beegahs of land paying a yearly 
rent of 1-4; that he took them on the 15th Bysack 1255, (w'hen a 
pottah was given, and kubooleut taken from him,) and duly perform- 
ed his engagement, and paid up all his rent to 1248, since which time 
ho lias paid nothing; that on the 17th Chyte 1255, he was found to 
be in balance 11-1, when he admitted that this sum was justly 
due and signed the account, then made as correct ; that as lie has 
still continued to neglect paying, plaintiff now seeks to have it en- 
forced, and, therefore, sues for the sum due Avith interest, &c., 
amounting in all to the sum stated above. 

In reply, the defendant denies the truth of the claim, and states that 
he neither gave the kubooleut or signed the account; that the land 
sued for, is not plaintiff's at all, but is lakhiraj, and belongs to 
Gunesh Hajrah; that it consists of 2 beegahs, 12 cottahs, and was 
let to him (defendant) on the 19th Phalgoon 1230, at a yearly 
jumma of 2- 1-1-1, since which he has always held it; that plaintiff 
brings this suit solely to obtain the land and add it to his own 
estate, &c. 

Lokenath and others, oozurdars, reply to the same effect, and 
declare that the land is their hereditary lakhiraj property. 

On the 26th November 1850, the moonsiff*, after completing his 
inquiries, decrees the case for the plaintiff. He remarks that 
plaintiff has fully established his case ; whereas the defendant has 
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quite failed in this, and though the oozurdars liave filed the kuboo- 
leut and given in a list of witnesses, still the former is, in his (the 
inoonsiff ’s) opinion, suspicious, and looks as if it had been newly 
written upon old paper ; whilst with regard to the witnesses, they 
(claimants) though called upon to come and swear that their 
evidence was really and materially necessary, have totally neglected 
to do so, whilst they have, at the same time, filed no taidads or 
other satisfactory proof of the justice of their claim. Under these 
circumstances, he awards the case to the plaintiff. 

The oozurdars appeal. They state that the moonsiff' has acted in 
contravention to the orders of the Sudder Dewanny Adawlut, in this 
case, inasmuch as he has decided it upon a paper (the hisab) 
which was unstampt when filed in the court ; that the case is one of 
mal and lakhiraj land, and, therefore, should not have been enter- 
tained in the moonsiff s court ; that they had not time to come in 
and swear as required by the moonsifi, as the case was decided 
very shortly after the close of the vacation, and that plaintiff’s case 
is bad, or he would certainly not have allowed the defendant to 
retain a balance for the time he mentions, without taking some 
steps to make him pay, &c. 

The orders passed by the moonsiff in this case, cannot possibly 
be upheld, as he has, in the first place, omitted to draw up the ])ro- 
ceedings required under Section 10, Regulation XXVl. of 1814. 
Besides whicli, he has admitted as a valid document, the account 
alluded to by the appellants, and whicli when filed in tlie court, 
was unstampt, which is contrary to the rule laid down in Circular 
Order of 27th September 1850. For the above reasons, I decree 
the appeal, and, reversing the moonsiff’s orders, remand the case for 
revision and correction. The usual order for the return of stamp. 
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Pkesent : A. SCONCE, Esq., Officiatinc; J udge. 


The 13th February 1851, 

No. 325 of 1850. 

Appeal from a decree of Khyroollah Shah BudukshaneCt Moonsiff of 
Zorawur gunge. 

Ramsuiiker and Fejee Ram, (Defendants,) Appellants, 
versus 

Ramkishno, (Plaintiff,) Respondent. 

I FIND no grounds to interfere with the decree of the lower 
court in this case, who, affirming the validity of a bond, dated 13th 
Assin 1209, for rupees 24, decreed this sum, with interest, against 
the defendant, appellants. The defendants denying the transaction, 
attempted to neutralize the plaintiff’s evidence by adducing witnesses 
to show that, for several years, the parties had been on unfriendly 
terms, and that Fejee Ram, one of the defendants, was a minor: but 
the statements of the witnesses upon three points are unsatisfactory 
and insufficient for the purpose intended. Indeed, two of the wit- 
nesses say that Fejee Ram had attained his majority, and though 
the third says he was a minor, ho gives no particulars from which 
the age of Fejee Ram can be inferred. I reject the appeal. 

The 15Tn Feburary 1851. 

No. 327 of 1850. 

Appeal from a decree of Khyroollah Shah Budukshanee^ dated 
2\st June 1850 . 

Jorabebee, (Plaintiff,) Appellant, 
versus 

Mullar Ma, Alecmoodeen and others, (Defendants,) Respondents. 

This suit must be remanded for further inquiry, and for a more 
explicit examination of the points at issue by the moonsiff. Plain- 
tiff, appellant, seeks to recover possession of a 2 annas share of cer- 
tain lands left by her husband Sunaoollah. She says that her 
husband and Shookoor Mahomed, held, in equal shares, 1 krant, 
4 gundahs of a talook, Bheloo Bhooiya, and 5 ^undahs, 2 cowrees 
of a talook, Magun Tota, in all k. 1-9-2 : halt of this she says 
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was her husband’s. Again, distinct from that land, she says her 
liusband held on account talook Magun Tota, another portion 
amounting to 13 gundalis, 2 krants. Thus, of both descriptions 
as thus set forth, she seeks a 2 annas share, 

I cannot clearly describe my dissatisfaction with the moonsiflf’s 
judgment, because I do not understand it. He seems to say that the 
plaintiff sued for land not possessed by the defendants : if this be 
his meaning, let him carefully record tlie grounds by which he arriv- 
ed at this conclusion. I do not find that this was pleaded by the 
defendants. On the contrary, it is said that what the plaintiff’s son 
has got, is barely enough to support himself, and that nothing is 
available for the plaintiff. 

Again, Mullar Ma, in her answer, declared that 6 gundahs, which 
was included in the plaint on account of the talook Magun Tota, was 
never possessed by Sunaoollah, at all, and that it was bought by 
herself, with lier own money. The inooiisiff* makes no allusion at 
all to this totally distinct issue. 

Let the moonsiff first ascertain that tlie parties before him have 
a clear apprehension of tlie land in dispute. Let liiin then inquire 
w^hether the defendants holding the land so specified, resist the claim 
made by the plaintiff': and, next, let him consider the pleas by which 
both sides support the right severally adduced by them. 

In re-disposing of this case, the moonsiff* will also state clearly his 
reason for disallowing the plaintiff’s claim to certain moveables. 
Tlie value of the stamp will be refunded. 


The 18Tii Februaky 1851. 

No. 99 of 1850. 

Appeal frmn a decree of Moulvee Abdool hosnem, Moonsiff' of Hatha- 
caree^ dated 29 th January. 

Suda Ram, (Defendant,) Appellant, 
versus 

Mahomed Daiiri and Koolochunder, (Plaintiff's,) Respondents, 

This suit was instituted by the plaintiffs, respondents, as proprie- 
tors of turuf I’iliik Ch under, kismut Ombeka, to recover possession 
of a tank named Neyun,” which was recorded by the recent 
revenue measurement under dag 1663, as portion of their estate, 
tliough stated to be in the immediate occupancy of Suda Ram. 
Several answers were filed by different parties ; but I need only 
mention that of Suda Ram, who averred that the tank belonged to 
the turuf Nund Ram, of which he has a half share. 

The moonsiff disposed of the case without any effort to estimate 
the actual value of the evidence before him. He held the tank to 
be proved to belong to the plaintiff's’ turuf, from the measurement 
chittahs, the evidence of witnesses, the answer of a defendant, 
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Doorga Dass, and the circumstances of the case: but in fact, except- 
ing the measurement chittahs which no one denied, and which Suda 
Ram had instituted a separate suit to correct, he had nothing to go 
upon. Plaintiffs had three witnesses examined, and all three said 
thei/ could not tell to what turuf the tank belonged. 

Simultaneously wdth this suit, the lower court disposed of that 
instituted by Suda Ram, seeing that the right at issue and the evi- 
dence to govern the issue, was tlie same in both cases. In the 
second case also Suda Ram appealed, but having inadvertently 
failed to complete the usual service of notice on the respondents, 
his appeal w^as struck off in default. Referring, however, to tlie evi- 
dence adduced by him in that suit, which was accepted by the 
moonsiff as equally applicable to this action, I find that once 
before, in the civil court, the opposing claims of the proprietors of 
turuf Tiluk Chunder and of Suda Ram to this tank, Negun, were 
under trial. The former proprietors of turuf "J'iliik Chunder, sued 
to recover the value of certain fish taken by the defendants from 
this tank ; but, on the 23rd April 1833, it was held by the moonsift* 
who decided the suit that it w^as proved tliat the tank belongeil not 
to turuf Tiluk Chunder, but to Negun, the ancestor of defendants. 
Besides, it w'as added that, as the plaintifis recited in tlieir plaint 
that they had got rent from the tanks from the occupants, it was 
the province of the latter, not the plaintiffs, to sue for the value of 
the fish if irregularly taken; but still there remains the affirmative 
judgment in favor of Suda Ram, and against Bukshoo Nazir and 
Sunaoollah, then the owmers of tlie turuf Tiluk Chunder, which is 
now held by these present plaintiffs. Since the decision of the old 
suit in 1833, we have no evidence that the proprietors of turuf 
Tiluk Cliunder, ever derived any rents from the disputed 
tank or ever exercised possession over it. As already said, they 
have adduced only three witnesses, and these witnesses’ statement 
are confined' to wdiat they had heard ; they say nothing that they 
themselves knew. 

Further, I observe that the appellant has filed copy of a petition 
presented by him to the deputy collector in the course of the 
settlement operation of the district, in which he represented that 
the tank at that time had been placed under turuf Syed Mahomed 
Arshad, and required it to be transferred to his own turuf Mendrain, 
but, as the land was considered to be waste and unassessable, the 
settlement officer declined to take the case into his consideration. 
I state this to show that though the measurement chittahs of the 
^^collector are undoubtedly to be regarded as evidence of the pro- 
ceedings of the revenue authorities, and of the result of these pro- 
ceedings, in the present instance, the case of the appellant cannot 
be prejudged by the chittahs as his claim was not investigated. 

My conclusion is, then, that the plaintiffs Mahomed Daini and 
Koolochunder have not proved their case, and I must so decree. 
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I reverse tlie mooiisiff’s decision, and dismiss tlue suit. The plaintiffs 
will pay Suda Ram’s costs in both courts. 


The 18th February 1851. 

No. 324 of 1850. 

Appeal from a decree of Baboo Poomochunder^ Mooneiff of Howlah, 
dated 22nd June, 

Ramjewun, (Defendant,) Appellant, 
versus 

Jeetram alias Byekooah, (Plaintiff,) Respondent. 

The parties to this suit live in adjoining premises in all the ground 
occupied by houses and as open, is 18 gundahs more or less ; of 
which one-third belongs to plaintiff, respondent, and two-thirds to 
the defendant, appellant. Now it \vas the purpose of the plaintiff* 
in instituting this action, to show that the open court, or oothan, 
between their respective houses had been used by himself and 
father for more than thirty years in common wdth the defendant ; 
and as the defendant had enclosed his own share with a fence, 
thereby confining plaintiff* to his own narrow premises, and de- 
priving him of the use of the larger oothan, he sought to have 
the oothan kept open as before. The defendant asserted his right 
to the exclusive possession and use of his own recognized share of 
the land. 

The moonsiff finding that the plaintiff had jointly with the 
defendant the common use of the oothan for more than twelve 
years, decreed the suit in his favor, and against that order, the 
case comes before me in appeal. There seems to be no room to 
doubt the facts of the case ; on the one hand> the plaintiff’ 
Jeetram, both in his plaint and verbally in this court, admits that 
he has no right of property beyond the 7 gundahs represented by 
the daghs 5532 of the revenue measurement, of which his own 
premises consist ; and, on the other, even from the statements of 
the defendant appellant’s witnesses, it is plain that the plaintiff, 
respondent, had access to the open oothan for all ordinary purposes. 
But the difficulty which I find is this, w^hether, by the sufferance 
of the appellant, or by the facilities which, as a neighbour and a 
relation respondent possessed, I am to recognize a right created in 
his favor to the possession of more property than he professed to 
be entitled to. In his plaint, Jeetram says that his own oothan 
being narrow, Ramjewun let him use his. This is the foundation of 
the right which he seeks to establish ; but, though I admit that the 
plaintiff’s access to and use of the oothan for many years are proved, 
I cannot say that the defendant, appellant, had foregone or intended 
to forego any portion of his own property, or that he ever re- 
cognized plaintiff ’s right to possess with himself an equal interest in 
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tlie ootliaii. To confer upon tlie plaintiff a permanent interest in 
the oothan corresponding with the defendant’s, would be to extend 
his property beyond bis proper share. It was a neighbourly act 
and an accommodation on the part of the appellant, to allow the 
respondent to use his larger oothan, but I am unable to say that, 
in so doing, he forfeited, in any degree, his sole interest in the pro- 
perty or debarred himself the opportunity of disposing of the pro- 
perty, in any manner he should please. No doubt 6 or 7 gundahs 
is less than 12 gundahs; respondent’s premises are more confined 
than appellant’s premises, but this inequality I cannot attempt to 
redress. For the rest, though it is hardly a matter to be taken into 
consideration, respondent has an oothan, thougli small, of his own, 
and he can enter and depart from his premises without passing 
through those belonging to the appellant. 

I reverse the decree of the lower court, and dismiss the suit, 
charging all costs to the plaintiff^ respondent. 


The 25th February 1851. 

No. 315 of 1850. 

Appeal from a decree of Baboo Satcowree Deb^ Moonsiff of Bhatearee, 

dated \Zth June* 

Suffer Ali, (Plaintiff,) Appellant, 
versus 

Baker Ali and others, (Defendants,) Respondents. 

Suffer Alt, the cultivator of one kanee of land, instituted this 
suit to recover the excess rent levied for the years 1209 and 1210; 
the rent for»each year being taken botli by Beejoo Ram Mundul 
and by Baker Ali. 

The moonsiff found it proved that the plaintiff’s mother liad given 
a kabooleut for the land in question to Baker Ali, and seeing that 
Baker Ali levied rent corresponding with that kubooleut, he 
dismissed the suit But the plaintiff had made Baker Ali and 
Beejoo defendants, and it was obviously necessary, in affirming 
the possession of one or other of the parties, to declare that the 
defendant, not in possession, should refund what he had irregularly 
levied. 

The moonsiff’s decree being thus imperfect, I have gone through 
the proceedings. Baker Ali’s plea was that he had bought the 
land from the talookdars Wullee Beebee and Khoosh Banoo; but 
these parties deny this sale, and Baker Ali has offered no proof 
whatever of his purchase or of his possession conformable with his 
dleged purchase. All that he h^ done is to p^ove the kubooleut 
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given by Soola Bebee, mother of tlie plaintiff, appellaii]^; and 
though I am not disposed to deny that this is proved, the infer- 
'ence is obvious tliat Baker Ali availed himself of the absence 
of Suffer Ali to take a kubooleut for the land which, during her 
son’s absence, Soola Bebee was left in charge of. Plaintiff’s 
witnesses prove that his father first, and Suffer Ali afterwards, 
have held the land in question for twenty years; farther that 
they paid rent to Beejoo Ram ; nay, even one of the defendant’s 
witnesses says that he understood Beejoo was the person who 
used to receive the rent payable by Suffer Ali. 

Under such circumstances, clearly. Baker Ali has shown no cause 
for the claim made by him ; and he must refund the 3 levied by him, 
as he admits, for 1209, and 4 rupees the value of the property dis- 
trained by him and sold for the rent of 1210, together with interest 
on the same from the institution of this suit. The appellant’s costs 
in both courts will be charged to Baker Ali; and to the same 
party Baker Ali, the costs incurred by Beejoo Ram. 


The 26th February 1851. 

No 317 of 1850. 

Appeal from a decree of Bahoo Pooj'nochunder, Moonsiff of Howfah, 
dated \bth June^ 

Kalee Sunker Chowdree, (Defendant,) Appellant, 
versus 

Musst. Goonoseela, (Plaintiff,) and others. Respondents. 

The issue brought before me in this appeal is simi)Ie. It is only 
this, whether the dagh No. 51 of the late revenue measurement in 
mouza Allah for 10 gundahs 3 cowrees, belongs to the turuf Moora- 
reedhur Canoongoe, of which this appellant is proprietor, or to 
lakhiraj land designated Sheehoo Chowdree, being as such part of 
1 kanee bought by Sutternarain, husband of the .plaintiff Goono- 
seela, in 1177 Muggee, or 1815 A. D. The moonsiff found the plain- 
tiff’s, Goonoseela’s, claim to be good ; and, though I cannot go so far 
as this officer in identifying the land of dag 51 with that of the dag 
No. 11 of the 1126 (1764) measurement, I think that his judg- 
ment on that point must be affirmed. 

Appellant bought the turuf Moorareedhur in 1844. He urges 
that the revenue measurement has definitely affirmed the dag 51 to 
belong to his estate ; that he only bought the turuf in 1 844, and 
that when the measurement began some years before, Goonoseela’s 
husband was one of the proprietors of turuf Moorareedhur, and 
countenanced the assignment to the turuf of the very laud which 
liis widow now litigates as lakhiraj. 



No doubt the connection of Sutterriarain with the turuf raises 
mucli suspicion; but we have no evidence that the dag No. 51 was 
placed under the turuf at his instigation; and, on the contrary, the 
evidence is of the strongest kind, that the land was held by Goono- 
seela, and, previously, by her husband, independent of the turuf ; 
and that Sutternarain purchased it independent of tlie turuf. 

Idle loonsiif had overlooked the necessity of r'‘quiring proof of 
the purchase of the lakhiraj by Sutternarain in 1177 M. S,, I, ac- 
cordingly, gave Goonoseela an opportunity of giving evidence in 
support uithe deed of sale whicli she had filed, and, farther, I sug- 
gested to both parties the expediency of oflering evidence relative 
to the appropriation of the profits of the land before the year 1177, 
in which, as lakhiraj, it came into the hands of Sutternarain. 

The evidence now before me is of the most satisfactory kind. It 
is proved by plain and unhesitating evidence that, in 1177,Sumboo 
Rum sold one kanee as lakhiraj to Goonoseela’s husband : farther 
we have evidence that this land was cultivated at one time by 
Moorad, and, next, by his son, Ali Alahomed, or Futeh Ali; and 
that from these parties, and for the land so sold, first Surnboo Ram, 
afterwards Sutternarain and Goonoseela derived the annual rent. 

Not only so ; it is shown that Sutternarain alienated certain pro- 
perty as a gift to his wife; that so far back as 1835, (several years 
before the revenue measurement was made,) this gift was ratified in 
the civil court; and that in a schedule which accompanied the deed 
of gift was entered the one kance cultivated by Ali Mahomed, son 
of Morad. The connexion is complete between the disputed land 
now cultivated by Futeh Ali, and that purchased by Futeh Ali, 
and that by Sutternarain in 1177. What Sutternarain bought as 
lakhiraj, he cannot be said to have acquired as turuf. 

Such, then, is the case between the parties. We have excellent 
evidence on the part of Goonoseela to show that the disputed dagli 
w^as not originally turuf land ; and we have no evidence from this 
appellant that the disputed dagh was originally settled as part of 
his turuf Moorareedhur Canoongoe. 

Appellant argues that the lakhiraj tenure, of which Goonoseela 
declares tliis to be part, is complete without it, and that, if she had 
any complaint against the assignment of the dagh 51, she should 
have appealed to the special commissioner. Now, in answ^er to this 
objection, it is enough to say that no resumption suit was ever held 
with regard to dagh 51, and that the distribution given to the land 
in the measurement chittahs, gave no jurisdiction to the special 
commissioner ; and, farther, whatever may have been the amount 
of land assumed to constitute the lakhiraj Shehoo Chowdree, and 
whoever the parties assumed to be the occupants of that land, the 
right of this plaintiff, Goonoseela, could not be prejudiced by those 
proceedings. 
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I have already said that I cannot profess to indeiitify.*tlie daghs of 
the 1126 measurement. The chittahs of that measurement are 
shown to be effaced and imperfect. Both an ameen and the moonsiff 
himself attemped to trace the daghs ; but they differ from each 
other, and, after much trouble, I am unable to reconcile their state- 
ments with the insufficient record of that very early measurement. 

Thus I affirm that part of the order of the moonsiff which declares 
dagli 51 for 10 guiidahs, 3 cowrees, not to belong to turuf Moora- 
reedhur, and to be the lakhiraj of the plaintiff respondent, Goono- 
seela ; but his injunction to the collector to take a settlement from 
Goonoseela was superfluous. The collector will do what he thinks 
proper. Here it has been unnecessary to allude to another question 
raised before the lower court, that is, the right of occupancy of 
dagh 50, whether it lay with Goonoseela, or one Esan Chundter : 
this land (the balance of the purchased kanee) stands measured as 
lakhiraj, and the moonsiff ’s order affirming the possession of Goo- 
noseela is necessarily upheld. The costs of appeal will be charged 
to the appellant. 


The 27th February 1851. 

No. 319 of 1850. 

Appeal from a decree of Baboo Poornochunder, Moonsiff of llowlah^ 
dated 15^^ June 1850. 

Kalee Sunker Chowdree, (Defendant,) Appellant, 
versus 

Futeh Ali, (Plaintiff,) Respondent. 

This suit was instituted by Futeh Ali, respondent, to quash an 
irregular distraint made by Kalee Sunker Chowdree Tor alleged 
arrears of the year 1204 : and that the moonsiff ’s order declaring 
the distraint illegal, was just, is abundantly evident from the course 
taken by Kalee Sunker Chowdree himself. Futeh Ali’s suit was 
instituted on the 1st July 1848, and on the 2nd August following, 
Kalee Sunker Chowdree instituted a suit to acquire possession of 
the very land (10 g. 3 c.) on account of which, assuming himself 
to be already in. possession, he had already distrained the property 
of a ryot. Kalee Sunker’s own suit shows that his distraint was 
untenable. This .means of enforcing the payment of an arrear is 
only open to those whose right and possession is established, not 
to those out of possession. 
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The 27tii Februauy 1851. 

No. 320 of 1850. 

Appeal from a decree of Baboo Poornochundery Moonslfi' of Iltnvlahy ^ 
dated \^th June. 

Kalee Suiiker Chowdrco, (Plaintiff,) Appellant, 
versus 

Musst. Goonoscela and Futtoh Ali, Respondents. 

This appellant sued to recover 10 g. 3 c. of land as belonging 
to his turuf Moorareedhur Canoongoe, which was occupied by 
Futeh Ali as ryot, and over him by Musst Goonoseela as pro- 
prietor of the iani The case as between Kalcc S linker and 
Goonoseela was fully entered into in the decree passed by me 
yesterday, and I have only now to affirm the decree of the moonsiff, 
dismissing the claim of Kalee Sunker Chowdrec. The appellant 
will pay the charges incurred by respondent in this appeal. 


The 27th February 1851. 

No. 306 of 1850. 

Appeal from a decree of Cazee Guda Ilosseiny Sadder Moonsify dated 

Vlth June 1850. 

Mr. Samuel Moreino, (Defendant,) Appellant, 
versus 

Mahomed Kamil, (Plaintiff,) Respondent. 

This suit was instituted to quash a summary decree for. arrears 
of rent for the year 1208 on account of 5 kanees of land, the pr6- 
perty of this appellant. Summarily, the arrears claimed by Mr. S. 
Moreino were decreed at the rate of rupees 2-8 a kanee. In his 
plaint, plaintiff alleged that the talook to wdiich the 4 kanees belong- 
ed was held by him at a fixed jumma, and he sought to recover the 
excess levied over and above a rate of rupees 1-3-10 the kanee. 

Before the moonsiff, the defendant, Mr. Moreino, gave no evidence 
at all ; and the plaintiff failing to prove his fixed jumma, the moon- 
siff, following the statements made by the plaintiff’s witnesses, 
assumed that rupees 1-8 was a fair rent for Mahomed Kamil to 
pay. Seeing that Mahomed Kamil did not appear to defend the 
summary suit, the appellant no doubt may say thdt the evidence 
adduced by his witnesses in that case was sufficient for the deter- 
mination of the rent of 1208 ; and it is not altogether satisfactory 
to me to affirm the moonsiff’s decree which reduced the rate from 
rupees 2-8 to 1-8 ; but it must be said that the regular suit prevails 
over the summary suit, and that as the appellant failed to support 
his claim here by evidence, though expressly called, I have no 
grounds to disturb the decree of the lower court, I dismiss the 
Appeal, with costs. 


8 
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The 27th February 1851. 

No. 316 of 1850. 

Appeal from a decree of Moulvee Ahdool Hossein, Moonsif of Hatha- 
zaree^ dated 13M June 1850. 

Bhyrub Chunder Ghose, (Defendant,) Appellant, 
versus 

Mahomed Mookeem and others, (Plaintiffs,) Respondents. 

The plaint instituted by the plaintiffs, the respondents, are unten- 
able on the face of it. Daring the progress of the late revenue settle- 
ment, a settlement was taken from them, as they state, at rupees 
5-6-2 per annum on account of k. 8-12-3 of land, they being 
under-tenants or itmamdars of that land ; and, afterwards, when the 
proceedings came before the addititional collector, the settle- 
ment so taken was quashed ; and they sue to affirm the settle- 
ment which the additional collector quashed. 

The plaintiffs have mistaken the jurisdiction. The additional 
collector in revising the settlement proceedings of his subordinates, 
passed an order which he was fully competent to pass. The superior 
authority is quite competent to annul the proceedings of the subor- 
dinate deputy collector, and it is impossible for us to place the 
proceedings of tlie latter over those of his controlling superior. 

Not only so ; it is shown by the additional collector’s order of 
the 3rd February 1846, that, owing to the temporary incapacity 
of the proprietor of the resumed land, of which the land held by 
these respondents forms a part, engagements were taken from the 
under-tenants, and that with a view to the definite settlement 
of the whole land by the proprietor, these preceding engagements 
were set aside. Plaintiffs (respondents) have not shown, and, from 
the papers before me, I cannot conceive how they should attempt 
to show that, in passing this order, the additional collector exceeded 
his authority. 

In the plaint it is recited that, from of old, the rates of rent ^ 
paid by the plaintiffs did not exceed 12 rupees a kanee: but to 
set forth a fixed jumma as distinguished from the settlement of the 
revenue authorities is not the object of the suit. I am not called 
upon now to say to what rent plaintiffs, respondents, are liable : but 
it is clear to me that the order of the moonsiff which affirmed the 
settlement of the 8 k. 12-3 at a rent of rupees 5-6-2 cannot stand. 
Whatever rights respondents have, they must take these as the 
grounds of their action, not the relative competency of the several 
grades of the revenue authorities. 

The decree of the lower court is reversed, and the suit dismissed : 
all costs will be charged to the plaintiffs, respondents. 
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The 27th February 1851. 

No. 434 of 1850. 

Appeal from a decree of Moulvee Ferhatoolla^ Moonsiff of Bhojpore^ 
dated 20th August, 

Ruhmut Khan^ (Defendant,) Appellant, 
versus 

Alif Khan, (Plaintiff,) Respondent. 

PiiAiNTiPF alleging that he held no land under Ruhmut Khan, 
and that he owed him no rent, sued to recover 2 rupees which Ruhmut 
Khan compelled him to pay on the 24th Assar 1211. Ruhmut Khan 
answered that, on the 13th Assar 1197, plaintiff gave him a kubooleut 
for 15 gundahs of land at the annual rent of rupees 1-8 ; that even 
from 1187 he had held 5 gundahs ; and that from 1197 he had 
regularly paid the rent stipulated. 

The moonsiff has decreed the claim without investigating the 
defendant’s plea. So late as the 19th August, the moonsiff called 
upon the defendant to serve a subpoena on the witnesses whom he 
had named, but next day, without regard to that order, without 
regard to the necessity of permitting a defendant as well as a 
plaintiff to prove his own case, the moonsiff referring only to 
a copy of the measurement chittahs in which 3 daghs were recorded 
as the property of Doorjetty and Doorga Kripa, assumes that this 
record of itself invalidates the defendant’s plea. The mere mention 
in the chittah that Doorjetty and Doorga Kripa are the zemindars 
of the turuf to which the daghs belong, and that Alif Khan is the 
occupant, does not prove that these zemindars drew the rents of the 
land ; far less does it prove that Alif Khan paid no rent for the land 
in question to Ruhmut Khan or that he gave him no kubooleut. 

The suit must be remanded for full inquiry. The value of the 
appeal stamp will be re-paid. 
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Present : S. BOWRING, Esq., Officiating Additional 

Judge. 


The 4Trt February 1851. 

No. 421 of 1850. 

Regular Appeal from a decision of Moulvee Abdool Jubbur^ Moonsiff of 
Issaporet dated \{)th June 1850 . 

Hoolas Chunder, decree-holder, (Defendant,) Appellant, 

versus 

Becha Ghazee, (Plaintiff,) Futteh Ali, and others, (Defendants,) 

Respondents. 

Suit instituted 7th September 1849, to cancel the roobukarees, 
and sale of d. 1-3 of land. 

The plaintiff stated that he purchased the above land, being 
part of talook Neela Ghazee in the zemindaree of Moulvee Bushee- 
roollah, of the proprietors Husun Ali and Dewan Ali, on the 19th 
Phalgoon 1203, for rupees 99 ; that he obtained possession and paid 
rent to the zemindar, but did not cause his name to be recorded as 
proprietor of the talook in the zemindar’s register ; that Hoolas 
Chunder caused the land to be attached and sold on the 6th 
August 1849, as the property of Husun Ali and Dewan Ali. 
Plaintiff objected at the time, but his petitions were rejected by the 
moonsiff and by the additional judge. The land was purchased 
by Futteh Ali, and plaintiff now sues to set aside the sale which 
was contrary to Construction No. 588, and Circular Order of 1 0th 
June 1842. Plaintiff has purchased other land of the same parties, 
but the deeds of sale being distinct and separate, he brings separate 
suits to reverse the sale of these other tenures. 

Husun Ali defendant for himself and mother, Meer Banoo, corro-- 
borated plaintiff’s statement. 

Busheeroollah, the zemindar, stated that the land had not been 
sold to the plaintiff by Husun Ali and Dewan Ali. 

Hoolas Chunder, the decree-holder, merely presented a petition, 
stating that this case had been already disposed of summarily. 

The plaintiff rejoined that, at the auction^ Futteh Ali had pur- 
chased the land benamee, for Husun Ali. 

The moonsiff observed that possession of plaintiff from 1203 
had been proved, and that no one had deposed that the kuballa had 
been written subsequently to the decree of Hoolas Chunder, which 
was dated the 4th December 1847 only ; that some witnesses had 
said that the land was mortgaged, but that he could not credit the 
witnesses examined by Busheeroollah. The moonsiff referred to 
the other similar eases pending, and decreed for plaintiff. 
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Hoolas Chuiidcr defendant appealed^ stating that the only object 
of the suit was to defend the execution of the decree held by him, 
appellant; that Husun All had formerly filed a forged receipt for 
money received by appellant in full satisfaction of the decree, which 
was disallowed ; that the land if sold would have been transferred 
to the name of plaintiff in the collector’s and zemindar’s offices ; that 
the sale is benamee, for Husun Ali plaintiff being a poor man, 
is unable to purchase such talooks, and that the witnesses are not 
to be relied on. 

Judgment. 

In this and the following cases. Nos. 422, 440, 447, 448 and 449, 
the circumstances are the same. Husun Ali and Dewan Ali (the last 
deceased) sold on various dates the several plots of land forming 
altogether the whole of their hereditary talook Neela Ghazee to 
the plaintiff, but neglected to cause his name to be recorded as 
proprietor of the tenure in the zemindar’s serishta. The whole of 
the land was subsequently attached and sold in execution of a 
decree passed in favor of Hoolas Chunder, against Husun Ali and 
Dewan Ali. The petitions of summary appeal having been rejected 
plaintiff now sues to reverse the sale on the ground of his previous 
purchase. He has proved his kubalas by many witnesses, and 
there can be no doubt that these deeds were executed on the dates 
they bear. On belialf of the defendants and appellants it is argued 
that these deeds are fictitious ; that no sale to plaintiff in reality 
took place, and that, consequently, the sale in execution of tho 
decree, should stand good. It is usual in this district, in order to 
evade the usury laws when an estate is mortgaged, to execute 
a deed of absolute sale, on the understanding that the party shall 
cancel the deed by redeeming the mortgage. That this was the 
case in the present instance, is not from the evidence adduced, 
improbable, but there is no absolute proof. 

The modnsiff proceeded himself to the spot, and where he found 
the plaintiff in actual possession under the kuballa, he decreed the 
case to him : whereas in one instance, that he had not been put 
in possession under the deed of sale, he disallowed the claim. 

Under all the circumstances, I consider that the moonsiff has deci- 
ded the cases on a correct principal, allowing the sale when posses- 
sion under the deed was proved, and refusing to credit the imper- 
fect evidence as to auy understanding between plaintiff and Husun 
Ali, defendant. That the defendants disposed of their land with a 
view of defrauding their other creditors is possible, but there is no 
proof that plaintiff was a party to the fraud. I must dismiss the appeal. 



40 


ZILLAH CHITTAGONG. 


The 4th February 1851. 

No. 422 of 1850. 

Regular Appeal from the decision of Moulvee Ahdool Jubbur^ Moonsiff 
of Issapore, dated \7th June 1850. 

Becha Ghazee, (Plaintiff*,) Appellant, 
versus 

Hoolas Chunder and others, (Defendants,) Respondents. 

Suit instituted 7th September 1849, to reverse the sale and 
summary orders in regard to 4 k. 10 g. of land — 46 rupees. 

The circumstances of the case, reply of defendants, and evidence 
adduced were the same as in case No. 421. The kuballa was dated 
5th Bhadoon 1208. 

The moonsiff having proceeded to the spot and found the plaintiff 
not in possession, dismissed the suit. 

The plaintiff* appealed, asserting that the moonsiflF was in error as 
to possession. 

Judgment. 

More than a mere assertion is requisite to disallow the moonsiff ’s 
statement which is disputed in this case only. It is not probable 
that the moonsiff could be mistaken on such a point, and, as he 
adduced his reasons for considering plaintiff not in possession, I shall, 
on the grounds stated in the preceding case, No. 421, dismiss this 
appeal. 


The 4th February 1851. 

No. 440 of 1850. 

Regular Appeal from the decision of Moulvee Ahdool Jubbur, Moonsiff of 
Issapore, dated ISthJune 1850. 

Hoolas Chunder, (Defendant,) Appellant, 
versus 

Becha Ghazee, (Plaintiff,) Futteh Ali, and others, (Defendants,) 
Respondents. 

Suit instituted 8th September 1849, to cancel the sale and 
summary orders relative to 7 kanees of land — 94 rupees. 

The circumstance, evidence and pleadings were the same in this 
as in the suit No. 421. 

The moonsiff, finding the plaintiff in possession, decreed the case. 
The defendant Hoolas Chunder appealed on the same grounds as 
before. For reasons stated in case No. 421, 1 dismiss the appeal. 
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The 4th February 1851. 

No. 447 of 1850. 

Regular Appeal from a decision of Moulvee Abdool Jtibbur, Moonsiff of 
IssaporCt dated 20M June 1850. 

Hoolas Ch under, (Defendant,) Appellant, 
versus 

Becha Ghazee, (PlaintiflF,) Futteh Ali and others, (Defendants,) 

Respondents. 

The plaintiff sued on a kuballa, dated 11th Maugh 1204, under 
the circumstances detailed in case No. 421. 

The moonsiff*, finding him in possession, decreed the case. 

For reasons stated in the case numbered as above, I dismiss the 
appeal. 


The 4th February 1851. 

No. 448 of 1850. 

Regular Appeal from a decision of the same Moonsiff ^ dated 20th June 

1850. 

The same Appellants and Respondents. 

Suit brought under the same circumstances on a kuballa, dated 
30th Assin 1205. 

For reasons detailed in case No. 421, I dismiss the appeal. 


The 4th February 1851. 

No. 449 of 1850. 

Regular Appeal from a decision of the same Moonsiff, dated 20th 

June 1850. 

^ The same Appellant, 

versus 

Becha Ghazee, (Plaintiff,) Mahomed Morad, auction purchaser, 
and others, (Defendants, )%Respondents. 

Suit brought under the same circumstances as the preceding 
case, on a kuballa, dated 30th Kartick 1203. 

The moonsiff having found plaintiff in possession, decreed the 
case. 

For reasons stated in case No. 421, 1 dismiss the appeal. 
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The 4th Fehuuauy 1851. 

No. 429 of 1850. 

Regular Appeal from a decision of Moulvee Ahdool Juhhm\ Moonsiff of 
Issapore, dated \0th June 1850 . 

Moulvee Busheeroollah, (Defendant,) Appellant, 
versus 

Becha Ghazee, (Plaintiff,) and others, (Defendants,) Respondents. 

Suit instituted 8tli August 1848, to record the name of 
plaintift' as proprietor of a talook of 1 1 kanees, in tlie zemindar's 
scrishta, — 8-12-1 rupees. 

The plaintiff stated that he purchased the above land being kt. 
talook Neelaghazee, of the owners Husun Ali and Dewan Ali, in 
the zemindaree of defendant by kubal las, dated 19th Phalgoon 1203, 
and 3rd Maugh 1 207 ; that defendant having previously received 
rent from plaintiff, “ marifutwar,^’ refused to take it for 1209, or to 
record plaintiff’s name as proprietor, though applied to. 

Moulvee Mahomed Busheeroollah replied that the transfer was 
a fraudulent one. That he, himself, and Hoolas Chunder had claims 
on Husun Ali, and were about to claim proceeds of sale of the 
talook sold by order of the court when the fraud was committed; 
that plaintiff could not have purchased the property, and that no 
such talook exists, as the whole estate, formerly lakhiraj, has been 
resumed and assessed. 

Husun Ali corroborated plaintiff’s statement. 

The moonsiff referring to other cases, 421, &c., ordered the trans- 
fer of names. 

Moulvee Busheeroollah appealed repeating his defence, and 
complaining that the moonsiff did not inquire into the means pos- 
sessed by Becha Ghazee. 

Judgment. 

The kuballa for the sale of his talook has been, in case 4 21, pro- 
nounced good, and, consequently, plaintiff is entitled to have his- 
name recorded as proprietor. If the talook exists no longer in con- 
sequence of the resumption, this may be the subject of a separate 
suit, but is not to be decided with this case. The name of Becha 
is merely ordered to be recorded in lieu of Husun Ali and 
Dewan Ali. 

Much has been said of the poverty of Becha Ghazee, but no 
proof whatever has been adduced of it. 

The appeal is dismissed. 
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The 4th February 1851. 

No. 433 of 1850. 

Hegular Appeal from order of the same Moonsiff, dated \%th June 1850. 

Moulvee Busheeroollah, (Defendant,) Appellant, 
versus 

Becha Ghazec, (PlaintiflF,) Jan Ali and others, 
(Defendants,) Respondents. 

Suit instituted 1 5th September 1848, to transfer a talook of 
15 kanees of land hustobood, 23, 6, 6 and 7, 5, russoom, and to 
receive balance of rent for 1209, Company’s rupees 15-6-6, total 
value, rupees 39-4-5. 

The plaintiff claimed the transfer of the talook on the grounds 
detailed in case No. 429. 

Moulvee Busheeroollah also filed a similar reply to that in the 
above named suit, and the moonsiff, for the same reasons, decreed for 
plaintiff, ordering him to pay up all arrears of rent. 

The defendant appealed on grounds similar to those detailed in 
case No. 429. 

Judgment. 

For reasons specified in case No. 429,1 dismiss the appeal. 


The 5th February 1851. 

No. 406 of 1850. 

Regular Appeal from a decision of Mr, L, W. Hutchinson, Moonsiff 
of Put ieeah, dated Wth June 1850 . 

Moonshee Budderooddeen, (Plaintiff,) Appellant, 
versus 

Kumur -^i,* Mahomed Sadiqand others, (Defendants,) Respondents. 

Suit instituted 30th March 1849, for possession of 17 g. 3 c. 
1 k. of land being a tank — 16 rupees. 

The plaintiff stated thatdagh 1695 in mouza Ghunsberra, turruf 
Brijkissore Canoongoe, had by an error of the Omla, been recorded 
as 15 g. of land, though in reality 17, 3, 1 ; that the dagh 1695 being 
a tank was measured ^as waste which it then was, but is now partly 
under cultivation ; that rent was paid for the cultivated part by the 
ryots to the former talookdar, but that Kumur Ah, Casim Ali and 
other villagers, have destroyed the crops, and now offer opposition 
to the cultivation. 

Kumur Ali and other ryots, defendants, corroborated the state- 
ment. 

Kumur Ali, Casim Ali and Mahomed Sadiq claimed the tank as 
theirs, being daghs 1695, 1696 and 1697, k. 1 3, in the zemindaree 

9 
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of Busheeroollah : they denied that rent had ever been paid for the 
tank. 

The moonsiff considered that the survey chittas were incorrect ; 
that they showed a part of the tank to be in turruf Brijkissore, 
and a part in turruf Ramdoolall Ramkissore ; that the evidence 
sliowcd plaintiff’s predecessor in the talook to liave had no right to 
the tank^ and that plaintifl' could therefore liave none. Pie dismiss- 
ed the suit. 

The plaintiff appealed, repeating his assertions and urging objec- 
tions to the ameen’s report. 

Judgment. 

The survey chittas show the tank to consist of 3 daghs, 1695, 1696 
1697, of which the first, 1695, is in plaintiff’s talook. There does not 
appear any error in the survey. That reported by the aineen is the 
mistake of plaintiff, who says the dagh is g. 17, 3, 1 ; whereas it is 
correctly recorded as 15 g. 3 c. The evidence of the witnesses 
merely proves that the use of the tank was common to all the vil- 
lagers, and that some portion silted up had been cultivated. I must 
reverse the moonsiff ’s order, and, on authority of the survey, decree 
15 g. 3 c. of land, a tank, dagh 1695, to the plaintiff* as part of his 
talook ; but this decree is not to warrant tlie filling up of the tank 
or to prevent the use of it by all who have been accustomed to fre- 
quent it. 

All cost to be paid by respondents in proportion to the amount 
awarded. 


The 15th February 1851. 

No. 539 of 1850. 

Regular Appeal from a decision of Moulvee Iladce Ali^ Moonsiff 
of Rungunneeahy dated ^th August 1850 . 

Sumbhoo Ram Muhajun, (Plaintiff,) Appellant; 
versus 

Wullec Khan and Gowul Chand, (Defendants,) Respondents. 

Suit instituted 30th December 1848, for recovery of 16 rupees, 
value of 6 maunds of cotton as per tummusookh. 

The plaintiff stated that he advanced 12 rupees to defendants, on 
the 6th Bhadoon 1 1 99. Defendants engaged to deliver 16 maunds of 
cotton which they, having failed to do, plaintiff now sues for value, 
16 rupees. 

The defendant Wullee Khan replied that he had repaid the 
amount together with another debt of 10 rupees to plaintiff, who 
gave him a receipt for 30 rupees, and that the other defendant 
Gowul Chand is still indebted to him, Wullee Khan, 15 rupees on 
this account. 
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Gowul Chaiid did not appear. 

The moonsiff dismissed the case, observing that plaintiff filed a 
list of witnesses to the tummusookh,and these parties, when examined, 
spoke to admissions by defendant. 

The plaintiff appealed repeating his assertions. 

Judgment. 

The bond is admitted. The only issue is whether the amount has 
been repaid. 

The witnesses for plaintiff have not deposed to the fact, to prove 
which their names were given ; but this may be an error, and there 
is no reason to doubt their testimony. On the other hand, the 
defence is not good ; the receipt is open to great suspicion, and is 
in tlie name of one defendant only, for a sum admitted to have been 
received by two. 

I will modify tlio moonsiff’s order, and give the plaintiff the 
benefit of a nonsuit, leaving him to any farther remedy he may 
be entitled to. 


The 1,5th February 1851. 

No. 633 of 1850. 

Regular Appeal from a decision of Moonshee Ameenooddeen^ Moonsiff of 
Deeang, dated 19M Sepnember 1850. • 

Musliruff All, (Defendant,) Appellant, 
vej\ms 

Musliruff Ali, (Plaintiff,) and Ramdoolal, (Defendant,) Respondents. 

Suit instituted 10th August 1849, for recovery of 12 rupees, dis- 
puted on account of rent, including damages. 

The plaintiff stated that he held 2 k. 2 of land, at 3 rupees 
juinnia, in, etmam Musliruff Ali, talook Rumdoolal ; that he 
paid rentHto Musliruff’ Ali, until this person went to Calcutta, and 
then to Ramdoolal ; that Musliruff' Ali returned in 1209, and 
both defendants collected two years’ rent from him, for 1209 and 
1210. 

Ramdoolal replied that the plaintiff was in arrears to him, and 
that he had never authorized Musliruff Ali to collect. 

Mushruff Ali, defendant, replied that, before he left the village, 
he held a talook of d.*l-l-7-2, and on his return, Ramdoolal gave 
him k. 8-10-1, including the land held by plaintiff. 

Bishtoo Preya, defendant, on her own petition, widow of the late 
zemindar, stated that Ramdoolal had a talook, but Mushruff Ali 
had no land in the zemindaree. 

The moonsiff considered the suit collusive between the two persons 
named Mushruff Ali. He observed that plaintiff admitted previous 
payment of rent to Ramdoolal, and Mushruff Ali had shown no 
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proofs of any right to an etmam in the talook. He decreed for two 
years’ rent against Mushruff AH, 6 rupees, and damages, total 12 
rupees. 

The defendant Mushruff Ali appealed, repeating his assertions, 
and stating that when he left the village he gave up the etmam to 
Ramdolal and received it again on liis return. 

Judgment. 

Mushruff Ali has proved payment of rent to both defendants. 
Mushruft* Ali defendant has not shown any right wliatever to 
collect, as, however, the plaintiff’ paid Mushruff Ali, defendant, 
voluntarily, I will reduce the decree to 6 rupees, the sum actually 
paid, and costs with reference to that amount. 

The 18tii February 1851. 

No. 542 of 1850. 

Regular Appeal from a decision of Moulvee Zeenutoollah, Moonsiff of 
Noaparahy dated \7th Avgust 1850 . 

Gopeenath Thakoor, (Defendant,) Appellant, 
versus 

Bindabun Thakoor and others, (Plaintiffs,) Respondents. 

Suit instituted 18th April 1850, for possession of 1 krant of land 
on the bank of a tank, and for keeping open a patli 3-1-5 bans long 
and 1 broad on the west side of the same, 5 rupees. 

The plaintiffs stated tliat there is a tank in front of their houses 
called Anuntram, and that they always had access by the bank of 
the tank to their dwellings, and have no other road ; that the de- 
fendant obtained a decree for 1 g. 2 c. 5, and has purchased half 
the tank, and now encroaches on the road which, under the order 
of the court, is to be kept open. 

The defendant replied that plaintiffs had formerly -presented a 
similar petition, which had been rejected, and that the roed is open, 
as directed by the court. 

The moonsiff observed that the decree gave plaintiffs and the 
public a good path, and that the witnesses show the way to have 
been broad, and that tonjons and marriage processions passed by it. 
This the defendant’s witnesses admit, but as the path is deposed to 
be only one-half or two haths broad now, such processions cannot 
pass at present. The reason for rejecting the” plaintiffs’ former peti- 
tion was, that the decree did not declare the road to be more than 
two haths broad. He decreed for plaintiff, ordering defendants to 
restore the land encroached on, and make up the road to five haths 
in width. 

The defendant appealed, repeating his assertions, and complaining 
that the moonsiff had said that he, defendant, had no right to the 
tank. 
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Judgment. 

The suit arises out of a decree passed by the same raoonsiff on 
the 14th April 1847, which directs, among other matters, that defen- 
dant shall keep the road open. The witnesses both for plaintiff and 
defendant admit that, formerly, marriage processions passed by the 
road, and now, in the state the road is described by both parties to be 
in, they cannot pass. The evidence of defendant’s witnesses to the 
effect tliat he had not encroached, was, therefore, properly rejected 
by the the moonsiff. The rejection of the former summary petition 
does not prevent this suit being brought, which belongs properly to 
the execution of the decree of the 14th April 1847, the exact inter- 
pretation of which rests with the moonsiff, Moulvee Zeenutoollah, 
who passed it. He gave defendant no riglit to determine the proper 
width of the road, and now decides accordingly. 

The right to the tank not being any part of the subject of this 
suit, any opinion expressed by the moonsiff on that point will be 
cancelled. 


The ]9tii February 1851. 

No. 545 of 1850. 

Regular Appeal from the decision of Moonshee Mahomed Ahhar^ 
Moonsiff of Rawojan, dated \4tk September 1850. 

Bakur Ali, Hyder Ali and others, (Defendants,) Appellants, 

versus 

Mahomed Ali, (Plaintiff,) Respondent. 

Suit instituted 30th April 1850, for recovery of rupees 16, value 
of property illegally distrained, and damages 16, total 32. 

The plaintiff stated tliat in talook Munnoo Pathan, turruf Anun- 
deeram, mouza Abdoollahpore, the property of Hyder Ali and 
other dej^^liants, he held no land whatever, nor ever had transaction 
with, or gave a kubooleut to them, being absent cutting bamboos 
in the jungle. The defendants using the name of Baker Ali, a man of 
no property whatever, distrained his cattle for an alleged balance of 
16 rupees duo for rent of 9 kanees of land for 121 1. The property 
had been sold previous to plaintiff’’s return home ; he was, therefore, 
unable to give security. 

Bakur Ali did not* appear. 

Hyder Ali and the other defendants replied that they did not 
attach plaintiff’s property. He might sue Bakur Ali if he had 
claims on him. 

The moonsiff observed that it was a common practice for parties 
to distrain under another name to prevent the person thus illegally 
treated from recovering damages ; the name used being that of a 
pauper, and that this was often done in concert with the sale com- 
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niissioner. lie thought it was so in this case, defendants having no 
claim on plaintift‘, and decreed for the full amount, with costs. 

The defendants appealed, repeating their answers. Bakur Ali 
complaining that he was ready with proofs wdiich the moonsiff did 
not take, and all the defendants that the case had been pending less 
than six months. 

Judgment. 

It is to be regretted that the practice alluded to by the moonsiff 
notoriously exists in this district. To gratify malice, the property 
of an adversary is attached under the name of another, having no 
property whatever. Tliis appears to have been the case in the 
present instance, as there was no claim on any account against tlie 
plaintiff. The only question is whether the defendants acted toge- 
ther in this case. They are closely connected by marriage and 
other relationship. All went together to attach the property, and 
must have been well aware that Bakur Ali, whose name was used, 
could not Iiave tliis claim against plaintiff. To give damages against 
Bakur Ali, would be trifling with justice, as nothing could be 
recovered. I shall confirm the moonsilFs order against all the 
defendants, and dismiss the appeal. 

The 19th February 1851. 

No. 634 of 1850. 

Heyiilar Appeal from a decision of Moonshee Ameenooddeen, Moonsiff of 
Deeangy dated 2^ih September 1850 . 

Asgur Ali, (Defendant,) Appellant, 
versus 

Ali Mahomed, (Plaintiff,) Respondent. 

Suit instituted 23rd February 1850, for recovery of 32 rupees, 
value of property illegally distrained, and cancellation of the sale 
commissioner’s roeedad. 

The plaintiff stated that, under defendant, he held no land, bawut 
jot Hosein, Sadij Ali;” but that defendant distrained on him for 7 
rupees, on account of rent for 1211, two cows of the above value, 
and sold the same. 

The defendant replied that the balance was due by Hosein and 
Sadij Ali, connected with plaintiff by marriage ; that plaintiff* 
agreed to pay the amount for his relation, and advised defendant 
to distrain on him, which he did. He further stated that, at the sale, 
plaintiff had bought the distrained property himself. 

The moonsiff observed that although plaintiff’ was not defendant’s 
ryot, his goods had been distrained as such, and that there was 
no proof of his having been security. He valued the cows at 20 
rupees, and decreed for that amount. The defendant appealed, 
repeating his assertions. 
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Judgment. 

Tlie defendant distrained on plaintiff as a ryot of Ids which lie 
was not, and the attacliment w^as,. therefore, illegal. As plaintiff 
appeared to have been guilty of duplicity in the matter, I admitted 
the appeal, with a view of reducing damages to the actual value of 
the cows, if proof could have been adduced that plaintiff* Iiad pur- 
chased them at the sale by the commissioner. Appellant lias given 
no proof of this circumstance though called on, and I, therefore, 
dismiss the appeal. 


The 21st February 1851. 

No. 418 of 1850. 

Regular Appeal from a decision of Moulvee Ahdool Juhbury Moonsiff 
of IssaporCi dated \bth June 18.50. 

Sheik Mahomed, (Plaintiff*,) Appellant, 
versus 

Mahomed Kamil Eda Gazee and others, (Defendants,) Respondents. 

Suit instituted 17tli April 1849, for possession of 1 kraut, 1*5 
talooka land, with mesne profits. 

The plaintiff stated that the talook Mahomed Kamil was sold 
for arrears of revenue and purchased by Shansee, who again sold 
it to plaintiff; that Mahomed Kamil, the first proprietor of the talook, 
still holds 1 krant, 15 gundahs, being daghs 6525 and 6526, for 
possession of which plaintiff* now sues. 

Mahomed Kamil, defendant, denied that the land was in his former 
talook : it is in the talook of Gorachand. 

Gorachand, defendant, on his own petition, claimed the land as 
daghs 6523 and 6524 part of his talook, and let to Mahomed Kamil 
as ryot. 

The mocliisiff observed that two ameens had surveyed the land, and 
that the "case had then been referred to arbitration; that the sales 
had declared the land to be daghs 6523 and 6524, and the property, 
therefore, of defendant Gorachand. He disallowed plaintiff’s 
objections to the arbitrators, and dismissed the suit. 

The plaintiff appealed, declaring the land to be his, and stating 
the arbitrators had quarrelled with him, because he refused to pay 

mihnutana.” • 

Judgment. 

The land having been declared by arbitrators to be daghs 6525 
and 6524, the plaintiff was called on to prove any charge he might 
wish to make against the arbitrators. He called four witnesses. The 
two first examined stated that the mihnutana was demanded by the 
salis to pay a mohurir to take notes, the other two surmised it was 
for the arbitrators themselves, but there was no proof of the fact nor 



f>0 


ZlLLkH CHITTAOONO. 


was any amount named. It does not appear unreasonable that the 
arbitrators should call on the parties interested to find a mohurir, 
and this case both parties were required by the salis to do so. I 
cannot consider that this demand shows gross corruption or parti- 
ality, and shall uphold the decision of the arbitrators, and dismiss 
the appeal. 


The 21st February 1851. 

No. 555 of 1850. 

Regular Apjieal from a decision of Moulvee Syed Jonah AH, Moonsiff 
of Saihanneah, dated 2Ath August 1850 , 

Mattheea and Ramgopal Hujam, (Defendants,) Appellants, 

versus 

Patan, fisherman, (Plaintiff,) Respondent. 

Suit instituted 7th February 1850, to cancel a receipt for rupees 
30, illegally obtained. 

The plaintiff stated that on a former occasion, he sued the defend- 
ant Ramgopal for refusal of services as village hujam, and ob- 
tained a decree, on appeal, in the principal sudder ameen’s court, 
with costs, amounting to 30 rupees ; that returning home one 
night, he was set on by defendants and others, locked up in a house, 
and compelled to sign a receipt for 30 rupees, for which he received 
no consideration whatever. 

The defendants replied that the receipt was given by plaintiff 
voluntarily on payment of the money. 

The moonsiff observed that the defendants had pleaded that they 
had paid the money, and produced witnesses to show that a part of 
the money only was paid, and that plaintiff admitted having pre- 
viously received the remainder ; that the witnesses to the receipt 
are the persons who seized plaintiff; he noticed other discrepan- 
cies, and decreed the suit 

The defendants appealed, repeating their defence, and attempting 
to explain the discrepancies, in the evidence noticed by the moonsiff. 

Judgment. 

The plaintiff has proved his case, and there seems no good reason 
to doubt the evidence produced by him. He complained at once 
at the thanHa, and then brought this suit ‘ The defence differs 
from the evidence produced by defendants, and their witnesses again 
differ from each other as to details. I must dismiss the appeal. 
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The 22nd February 1851. 

No. 540 of 1850. 

Regular Appeal from a decision of Moulvee Ahdool Juhhur, Moonnff of 
Issapore, dated 9th August 1850. 

Huneefa Bebce, (Plaintiff,) Appellant, 
versus 

Jyechuncler Chowclry and Arnoo Poorna, (Defendants,) 
Respondents. 

Suit instituted 24tli December 1849, to release from attach- 
ment her property, and to cancel the summary proceedings of 19th 
May 1849, and judge’s order of 12th July 1849, rupees 16-5. 

The plaintiff* stated that her property was attached under a decree 
lield by Arnoo Poorna, against her husband, Tifl Ali ; that she 
objected at the time, but that her witnesses not attending the court, 
her petition was rejected. She now sues to cancel the sale. 

The defendants replied that the property belonged to Tifl Ali, 
and tliat tlie objection raised by plaintiff*, had already been dis- 
posed of. 

Tlie plaintiff rejoined that the deed under which she claims is in 
the collector’s office. 

The moonsiff* observed that the house had been repaired by 
Busheeroollah, Suffer Ali and Tifl Ali, and that plaintiff had given 
no proof that she had any right. Her witnesses do not speak to 
any deed, but that she lives in the house with her husband Tifl 
Ali. He released two-thirds, the property of Busheeroollah and 
Suffer Ali, and ordered sale of the remainder as the property of 
Tifl Ali. 

The plairttiff appealed, claiming half the property, and complain- 
ing that the moonsiff* did not allow her time to file her papers. 

y Judgment. 

The pljtlntiff has in appeal exhibited a hibbanamah giving her the 
property: it is dated 27th Aughun 1205, and registered 4th Septem- 
ber 1 844 ; therefore, of old date : it must necessarily be taken into 
consideration in disposing of this suit, which the moonsiff has not 
done. 

The case is remanded on this point. Value of stgimp to be 
refunded. , 
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The 22nd February 1851. 

No. 557 of 1850. 

Regular Appeal from a decision of Moonshee Mahomed Akhar, 
Moonsiff of Rawoojan^ dated \ 7th August 1850. 

Munnoo, (Defendant,) Appellant, 
versus 

Sanreea, (Plaintiff,) Respondent. 

Suit instituted 20th December 1849, for recovery of rupees 
1 1 , value, including damages, of property illegally sold. 

The plaintifi stated that he had held some jumma ryuttee land, 
in the lakhiraj of Juggomohun, under Buksh Ali and Afzul Ali. 
This last dying, four heirs inherited his property. Two of these heirs 
sold their rights to plaintiff, and the zemindars also sold 2 k., 
16, the old jumma ryuttee, on 20th Kartick 1205, to plaintiff. 
Munnoo, defendant, has only a right to 8 annas profit in the talook. 
A claim he had made for rent of another share was dismissed on tlie 
23rd May 1845. He defendant, however, distrained for rupees 4, 
due on account of 1210, and 8 annas interest, and sold the property 
in the usual manner. 

Munnoo, defendant, replied that he held 1 k., 1 g., 1 c., in the 
talook for which plaintiff and his father had always paid 4 rupees, 
till 1203; that he, defendant, suspended the demand for some 
years previous to 1211, and then distrained for rent of that year. 
The land has now been sold by the zemindars, and defendant 
holds the etmam under Dataram. 

The moonsiff observed that the whole case showed that plaintiff 
held no land under defendant. The chulan of plaintiff’s father was 
no proof against the son. He decreed accordingly. 

The defendant appealed, repeating his answer. 

Judgment. 

The plaintiff has proved the distraint for rent alleged to be 
due for 1210, and the defendant admits that no rent had been paid 
for several years previously. His reply and the roeedad differ 
as to the year for which rent was due. 

The several claims to the land, as stated by plaintiff and defend- 
ant, are unintelligible, and too complicated to be decided in this 
summary manner. The defendant suddenly renewed a demand 
which he had not made for years. He cannot be allowed to deter- 
mine his own suit against plaintiff in this manner. I dismiss the 
appeal. 
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The 22nd February 1851. 

No. 564 of 1850 

Regular Appeal from a decision of Moonshee Mahomed Akbar^ Moonsiff 
of RawaojctUy dated 2^th August 1850. 

Kaloo Manjee, (Defendant,) Appellant, 
versus 

Mahomed Tukkee, (Plaintiff,) Respondent. 

Suit instituted 9th November 1849, for recovery of 16 rupees. 

The plaintiff stated that on the 27th Poos 1210, he, Kaloo Manjee, 
and Hossun Ali, defendants, agreed to trade in rice, giving 16 ru- 
pees each for the purpose ; that plaintiff paid 1 6 rupees, and sent 
his son in the boat, but that defendants never accounted for the 
proceeds of the rice, besides this, plaintiflFhas had other transac- 
tions with defendants. 

Hossein Ali defendant admitted the advance by plaintiff, differing 
as to the share of profits he was to receive. 

Kaloo Manjee denied the debt, and stated that Hossein Ali de- 
fendant was plaintiff’s son-in-law, and a boatman of his, defendant ; 
that Hossein Ali had absconded, causing him, Kaloo, a loss of 45 
rupees ; that the suit is collusive, plaintiff having no property. 

The moonsiff considered the case proved by witnesses and 
decreed accordingly. 

The defendant Kaloo appealed, stating that plaintiff’s witnesses 
had not deposed exactly to the purport of the plaint, and complain- 
ing that his, Kaloo’s, witnesses had not been examined. 

Judgment. 

The moonsiff appears to have disposed of this case almost with- 
out investigation. The plaintiff’s witnesses differ as to the share 
he was to receive of the proceeds, nor is it at all likely that such 
a transaction as is deposed to, would have taken place in this 
district without some written document. The plaintiff* has not 
made out Ms case, although he may have other evidence, which, 
with whatever defendant may be able to prove, should be con- 
sidered. 

I remand the case. Value of stamp to be returned. 

The 27th February 1851. 

No. 538 of 1850. 

Regular Appeal from a decision of Moulvee Spud Jonab Ali, Moonsiff of 
Satkanneeah, dated 20th August 1850. 

Mahomed Hossein Oocha, (PlaintiflF,) Appellant, 
versus 

Muddho Shumsher and Moonsheea, and others, 
(Defendants,) Respondents. 

Suit instituted 28th August 1849, for possession of 1 gundah, 
2 cowrees of land, a road, and to remove a house and tengra ; to 
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erase the name of Petan, and record plaintiff’s in chitta of 2 gundahs 
of road ; to annul the settlement and settle tlie same with plaintiff— 
2 rupees. 

The plaintiffs stated that he with his two brothers inherited a 
talook of 4 k. 4 g. of land which they divided 24 years ago. In 
plaintiff’s share, was a road which he always used, and which was 
measured as his, but that Petan his elder brother, caused his own 
name to be fraudulently inserted in the survey chitta. In 1202 
M. S., the road was encroached on by plaintiff’s brothers and a 
house built ; arbitrators to settle the dispute were appointed three 
times, but without result, and plaintiff now sues. 

Muddho and Moonsheea defendants replied that the land was in 
Petan’s (deceased’s) share, and that the suit is barred under Section 
14, Regulation III. of 1793. 

Plaintiff rejoined that he w^as ejected in 1202 only. 

The moonsiff dismissed the suit, observing that more than twelve 
years has elapsed since the cause of action arose. 

The plaintiff appealed, repeating his assertions, and stating that 
the names in the chitta were changed in 1206, and that the land 
was settled with him. 

Judgment. 

The moonsiff has disposed of this case too hastily. Unless plain- 
tiff can prove that the names were changed in the chittas, these can- 
not be corrected, as they are dated more than twelve years back ; 
but plaintiff* had a right of way apparently within nine years of the 
institution of this suit, and has applied to the court on failure to 
settle the dispute by arbitration. 

The case is remanded to the lower court. 

Value of the stamp to be refunded. 


The 27th Febkuary 1851. 

No. 558 of 1850. 

Regular Appeal from a decision of Moonshee Mahomed Akhur, 
Moonsiff of Rawaojan^ dated \7th August 1850. 

Mobarik Ali, auction purchaser, (Defendant,) Appellant, 

versus 

Buksh Ali, (Plaintiff,) Koloo Chunder and others, (Defendants,) 
Respondents. 

Suit instituted 4th July 1849, to include 5 g. of land in 
turruf Mokeem Ali, and correct the chittas by transferring it to 
that turruf from turruf Ahmed Yasser^ — ^rupees 5-15-3. 

The plaintiff stated that he had held, for several years, possession 
of turruf Mokeem Ali, first as mortgagee, and afterwards, from the 
22nd Aughun 1205, as purchaser; that in the year 1159 M. 
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S,f (1797,) 6, 7, 1, of land, of which that sued for being dagh 
14976, forms part, were transferred from turruf Ahmed lassen 
to turruf Mokeem Ali ; the land was held under plaintiff' by Chooa, 
and afterwards by his son Suffer Ali at 8 annas juniwa; and 
although it forms part of k. J, 4, which plaintiff', by decree, recover-- 
ed from defendant, appellant, who is the auction purchaser of 
tlie turruf Ahmed Yassen, he, the defendant, has fraudulently 
included it in a taedad* he gave the collector, and endeavours still 
to encroach on plaintiff’s land. Plaintiff has a right to 7 k., 19 g., 

1 c., and has only 6 k., 18 g. 

The defendants, Mobarik Ali and others, merely replied that 
plaintiff* had already as much land as he was entitled to. 

The moonsiff' considered that the evidence showed the land to 
be in turruf Mokeem Ali, but measured a part of turruf Ahmed 
Yassen ; that plaintiff is in possession, and no proof has been given 
that he has as much or more land than he was entitled to. 
He decreed accordingly. 

The defendant Mobarik Ali appealed, repeating that plaintiff 
had no right, and states that he held a decree for the rent of the 
land in dispute. 

Judgment. 

The land in dispute is dagh 14976, surveyed as barie of Koolub, 
mortgaged to plaintiff', in turruf Ahmed Yassen ; and plaintiff has 
shown that rent was always paid to him by virtue of his purchase 
and mortgage of the turruf. On the 20th May 1850, the moonsiff 
held a proceeding under Section 10, Regulation XX VI. of 1814, 
and Act XV. of 1850, and ordered defendant to file his proofs ; he 
failed to do so, and the case went against him. Beyond assertion, 
no defence has been made, and plaintiff’ has shown that he received 
rent for the land, and that it was surveyed as mortgaged to him ; 
while, it is not even asserted that he was mortgagee of any other 
land, than that of turruf Mokeem AIL Defendant has not shown 
that he has obtained a decree for rent as alleged, and as all the 
circumstances show the land to have long been part of turruf 
Mokeem Ali, I confirm the moonsiff’s order, and dismiss the 
appeal. 




ZILLAII CUTTACK. 


Present: M. S. GILMORE, Esq., Ji^dge. 


The 19tii February 1851. 

No. 14 of 1850. 

Appeal from a decision of Tarrakaunth Bidia Sapnr, Prmcipal Sudder 
Ameen of Cuttack^ dated 2(itk August 1 8.^)0. 

Cliowdree Damooclur Das, and Cliowdree Kirtebas Das, for himself 
and as guardian of Das Rutty Das and Hurry Kislicn Das, his 
minor brothers, (Plaintiffs,) Appellants, 

versus 

Kirtebas Mungraj, and after his demise Khettry Bur Bhugwan 
Kliyut Singh, (Defendants,) Respondents. 

Claim to strike off moquddummee mouza Bingarporo as an 
under-tenure from zemindarry pergunnah Kotdes, and to hold it 
as an independent estate, and pay the revenue assessed thereon, viz., 
rupees 719-12-3f, direct to Government. Suit laid at rupees 4,000. 

The plaint sots forth that pergunnah Kotdes zemindarry, in which 
mouza Bingarpore is situated, was formerly the property of the 
rajahs of Orissa, who made the collections thereof khas or husto- 
bood, and appropriated the same for their own individual expenses ; 
and thence the estate derived its name Kotdes ; that during the 
dynasty o^the said rajahs, the plaintiff ancestor, Gopal Das Bur 
Punda, •acquired mouza Bingarpore, as bilmoottur taukeean, on 
account of which he paid a small quit rent to tlie rajahs ; but when 
the Moguls usurped possession of the country, their nazim assess- 
ed it and converted it into a moquddummee tenure, and left it, as 
before, in the possession of the plaintiff’s ancestor, who paid the rent 
direct into the Government treasury ; and after the country fell 
into the possession of,th^ Mahrattas, he continued in like manner to 
pay his rent to them, and purchased lands from other villages which 
he annexed to, as well as gave away as dan and khyrat small parcels 
of land from the. areh of Bingarpore; that afterwards the soobadar 
on the part of the Mahfatta Government, by purwannahy dsitei 15 th 
Bujub 1271, directed Bulbudder Das, the plaintiff’s grandfather, 
and his eo-partners in the" moquddummee, to pay the rent of the 
mouza to Azum^Khan Bhoon^la, jemadar of sepoys, on account of 
his ji^alary, instead of ad formerly to the huzoor, and they 
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accordingly paid it to the said jemadar during his lifetime, and 
afterwards to his son Shahbaz Khan, until 1187, when in conse- 
quence of their complaining to the subadar of the oppression 
committed towards them by the last named individual, they were 
directed to pay the rent to the Amil of the pergunnah, and they 
first paid it to Treelochun Putnaik Amil, and afterwards to his son 
Narain Chotra, till 1207 U., when a quarrel took place between 
the said Narain Chotra, and the plaintiff’s ancestors, and they dis- 
continued to pay the rent of Bingarpore to him, and paid it along 
witli the rent of several other moquddummee khureedah and moos- 
tajirry villages, to the subadar until 1210 U., and after the 
conquest of the country by the British arms, they paid the rent of 
1211 and 1212, direct into the Government treasurj^ ; but, in 1213, 
Narain Chotra, who in some way or other had got possession of 
pergunnah Kotdes, under the title of zemindar, presented a petition 
to the collector agreeing to pay 1000 cahuns of cowrees, in excess 
of the jumma paid by Bhugwan Das, the plaintiffs fatlier, on 
account of Bingarpore and the other mouzas, which the petition 
alleged were merely moostajirry mouzas, and the collector paying 
no attention to the remonstrances of Bhugwan Das, who represent- 
ed that Bingarpore was his mouroosce moquddummee tenure, annex- 
ed it with the other moquddummee and other villages to pergunnah 
Kotdes, and recorded in his proceedings, that if Bliugwan Das 
considered himself entitled to engage for the mouza as an indepen- 
dent moquddummee tenure, he could prefer his claim thereto at 
the permanent or detailed settlement (kamil bundobust) which was 
to take place in 1222 U. ; and Bhugwan Das awaiting the arrival 
of that period, paid the rent of Bingarpore, to Narain Chotra, and 
relinquished possession of all the other mouzas. That, in 1233, 
Bliugwan Das died, and the plaintiffs awaiting the occasion of a 
detailed settlement to procure the separation of the mouza from 
Kotdes, paid the rent to Ketrabas Mungraj ; and when the estate 
of Kotdes was settled under Regulation VII. of 1822, they pre- 
ferred their claim for separation and established it to the satisfac- 
tion of the settlement deputy collector and the collector ; but on 
Ketrabas Mungraj ’s appealing against the proceedings of these 
authorities to the commissioner, he confirmed their moquddummee 
title; but stated that their right to engage for it as an independent 
estate, was not established, and that to procure the separation of 
the mouza from the parent estate, recourse must be had to pro- 
ceedings in the civil court, and in conformity therewith the present 
suit was instituted. 

The defendant in a confused and in many parts unintelligibly 
written answer, not only denies the right of the plaintiff to hold 
mouza Bingarpore as an independent estate paying revenue direct 
to Government, but denies that they possess any moquddummee 
title whatever on the mouza, and maintains that it always fymed 
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an iiitregal part of the lyuttee portion of the Kotcles estate, and has 
never been separately engaged for. He likewise contends that if as 
stated by the i>lainti(fs, their ancestors originally acquired the 
mouzas as bilmoottur taukeean, and subsequently as a moquddum- 
rnee tenure, tliey would have produced the sunnucls under which they 
held it as such ; and he denies that the plaintiff’s ancestors ever 
gave away any land from the ruqba of the mouza since 1192 17., 
when his ancestors obtained the grant of the zemindarry; and 
contends generally that as the Mahratta Government, which was 
despotic and tyrannical, conferred the entire estate, Kotdes, on his 
ancestors, it matters not wliat rights any other persons might pre- 
viously have possessed therein, as they were all cancelled by the 
said grant ; and whereas the plaintiffs were unable to produce a 
single document to prove tliat the mouza was a moquddummee 
tenure. In Mr. Collector GraBine’s roobukarry of the 7th October 
1805, their ancestors were styled moostajirs, &c. 

Tlie principal sudder ameen held that the provisions of Rule XL 
of the Proclamation embodied in Regulation XIL of 1805, which 
was issued by the commissioners appointed by Government to settle 
the land revenue of the province of Cuttack, and which declared 
that in all cases in which the revenue of a village had for up- 
wards of five years past, been paid direct to Government by the 
hereditary moquddum, the settlement of such village should be 
made with the hereditary moquddum,” should alone guide the deci- 
sion of the question at issue ; viz., whether the plaintiffs were enti- 
tled to engage direct with Government for the payment of the 
revenue of mouza Bingarpore, as an independent property, or not? 
and although he recorded his opinion that the plaintiff’s possessed a 
mouroosee moquddummee title in the mouza, and had paid the re- 
venue thereof direct into the Government treasury from 1208 to 


1212 17., it was not proved that they had paid the revenue direct to 
Governmei^ for upwards of five years prior to the 15th September 
1804, th^date of the proclamation before alluded to; but, on the 
contrary, the plaintiffs admitted in their petition of plaint, that they 
paid the rent of the mouza till 1207, through the zemindars, and 
he, accordingly, dismissed their claim. 

Against the above decision, the plaintiffs have appealed, pleading, 
primarily, that the provisions of Regulation XIL of 1805, and Rule 
IX. of the Proclamation of the 15th September 1804 therein embodi- 
ed, were not the sol5 laws by which the justness of their claim 
should be tested ; but that all other laws and regulations promul- 
gated for the trial of civil suits in the provinces of Bengal and 
Orissa were applicable, and that, more especially, according to 
Clauses 3 and 4, Section 6, Regulation VIIL of 1793, their claim to 
separation had been established. 

2ndly. That the principal sudder ameen had misquoted the 
contents of their petition of plaint, in stating that they had therein 
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recorded that they had paid the rent of the mouza to the zemin- 
dar until 1207 ; for they therein represented that they paid it to the 
wahdadar, which title the principal sudder aineen liad confounded 
with, and considered synonymous with zemindar. 

3rdly. That it was clearly proved by the documentary and oral 
evidence adduced by them, that they had paid the rent of the 
mouza direct to Government from 1208 to 1212, and long previous 
thereto; and the principal sudder ameen had recorded his opinion 
that it was proved they paid the rent from 1208 to 1212 ; and from 
the 18th Shraban 1207, the date of the perwannah according to which 
tlie rent ceased to be collected by the wahdadar, to the date of 
Mr. Collector Graeme’s roobukarry of the 7th October 1805, was 
five years, ten months, twenty-three days ; notwithstanding which the 
principal sudder ameen dismissed their claim because they liad not 
paid the rent direct to Government for five years previous to the 15th 
September 1804. 

The respondent, in reply, reiterated the pleas advanced by them 
before the lower court. 

Judgment. 

After a full and careful consideration of the pleas and objections 
advanced by either party to this action, I am of opinion that Re- 
gulation XII. of 1805 is after all, the principal Regulation by which 
the decision of the court must be guided; for in Rule IX. of the 
Proclamation of the 15th September 1804, i.'-sucd by the coininis- 
sioners appointed to settle the land revenue of the province of 
Cuttack therein embodied, it is laid down '' that in all cases where 
the revenue of a village has for upwards of five years past, been 
paid direct to Government by the hereditary moquddum, the set- 
tlement of such village shall be made with the hereditary moqud- 
dum,” thereby clearly indicating, as is really the case; that there 
were other moquddums who paid their revenue through the 
zemindars, who were not entitled to a separate settienient, and 
by Section 5, Regulation XIV. of 1805, it is specially provided, that 
no suits, the cause of action in which shall have originated 12 years 
antedecent to the 14th day of October 1803, shall be entertained; 
and by the following section the courts are restricted from taking any 
cognizance whatever of any civil suit originating in the acts or en- 
gagements of the officers of the Mahratta Government in their official 
capacity, and of which, according to the usages of that Government, 
cognizance w^ould not have been allowed to be taken by their 
judicial autliorities ; and, lastly, by Section 7 of the same Regulation, 
it is provided that after the expiration of 12 years from the date of 
the conquest of the province, viz., the 14th October 1803, that the 
courts are not competent to entertain any suit whatever in which 
the cause of action shall have arisen previous to that date ; conse- 
quently, the question for decision is not whether during the dynasty 
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of the Rajahs of Orissa, or the Mahomedan Government, the appel- 
lant’s ancestors acquired the inouza in dispute as bilrnoottur taukeeaii, 
or a rnoquddummee tenure, or whether the Mahratta Government 
illegally dispossessed them or not, but whether towards the close of 
the Mahratta Government, or according to Rule IX. of the Procla- 
mation above referred to, they were in possession of mouza Bingar- 
pore as their hereditary rnoquddummee tenure, and paid the rent 
thereof direct to Government, as an independant property, for up- 
wards of five years ; and with reference to these points, I do not for 
the following reasons consider that the appellants have established 
their claim : 

First — The appellants admit that from 1187 to 1207, their an- 
cestors paid the rent of mouza to Trelochun Putnaik, and after 
him, to his son Narain Chotra, who, they allege, held the office of 
amil or wahdadar on the part of the Mahratta Government till 
1207 U., and state that they afterwards, of their own authority, dis- 
continued paying it to the amil, and paid it along with the rents of 
12 other mouzas, rnoquddummee, khurreedah, and moostajirry, 
to the soobadar ; but they have not adduced a single document to 
show that, prior to the cession of the province to the present 
Government, either Narain Chotra or his father held the office 
of amil or wahdadar ; whereas, on the other hand, the respondent 
has filed a sunnud, bearing date 26th Rubi Alawal 1192, said 
to have been executed by Maharajah Rughoojee Bhoonsla, assigning 
over the Kotdes zemindarry to his ancestor Trelochun Putnaik, 
in the name of his son Narain Chotra; and although the appel- 
lants allege that this document is a forgery, it is evident that 
Narain Chotra was zemindar, and not merely amil on the part 
of the Mahratta Government, as stated by tlie appellant; otherwise 
he would not have admitted to engage as zemindar by the pre- 
sent Government in 1211; and when Narain Chotra applied in 
1213 to they collector to be allowed to engage for the mouza in 
dispute, together with other so called rnoquddummee, khurreedah, 
and moostajirry mouzas then in possession of the appellant’s an- 
cestors, they would have protested against liis right to engage 
as zemindar ; but instead of doing so, they, themselves, in their 
petition to the collector, admitted that they formerly paid rent 
to the zemindar, I am, therefore, of opinion, nothip^ being proved 
to the contrary ; that Narain Chotra and his father were zemindars 
since 1192, or 18 years prior to the conquest of the country by the 
British arms, and that the appellant’s ancestors paid their rent 
through them to the Mahratta Government. 

Second . — Although the appellants paid their rent from 1208 to 
1212, both years inclusive, being a period of five years direct to Go- 
vernment, that does not bring the mouza under the operation of 
Rule IX. of the Proclamation of the 15th September 1804, corres- 
ponding with the 2nd Assin 1211 above referred to; the period in- 
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tervening, either the 18th Srabun 12075 corresponding with the 
15th January 1800, the date of aperwannah exhibit No. 21 filed by 
the appellants, which is said to have been issued by the soobadar 
directing the ryots to pay rent of the disputed village to the mo- 
quddums, (though it bears a very suspicious appearance,) or the 
beginning of 1208 U., and the said 15th September 1804, being 
less than five years, and the fact of the appellants having paid the 
rent of mouza Bingarpore, together with that of the 12 other 
villages before referred to direct to Government from 1208, is 
accounted for by Narain Chotra’s having, as stated by the res- 
pondent, absconded or absented himself, in consequence of the 
disturbed state of the country, and his having been unable to 
pay the Government revenue. 

Third , — Although it has been ruled by the Sudder Dewanny 
Adawlut, that the entertainment of the appellant’s claim was not 
barred by the statute of limitation, in consequence of their having 
failed to institute proceeding to set aside the order of the collector 
of the 7th October 1805, until the 26th August 1842, because no 
permanent or detailed settlement had taken place in accordance 
with the 6th rule of the Proclamation before referred to, and the 
collector in his said order had recorded that their claim should be 
investigated at the time of such settlement, I am of opinion that 
the fact of the appellants having so long delayed to institute pro- 
ceedings in the civil court to establish their title to the mouza, 
when they found that the settlement referred to was, from time to 
time, postponed, throws very great doubts on their claim. 

Fourth , — With the exception of the perwannah of the 18th 
Srabun 1207 above referred to, the validity of which is questionable, 
the perwannah of the 15th Shahr rujub 1171, purporting to have 
been addressed by the soobadar of the Mahratta Government to 
the moquddums of the mouza Bingarpore, directing them to pay 
the rent of the village to Asum Klian Bhoonsla jemadar, as his 
moshaira, instead of as formerly to the huzoor, is the only document 
filed by the appellants of a date prior to the cession of the province 
to the British Government, from which any acknowledgment of 
the appellant’s claim on the part of the ruling power, can be said to 
be traceable ; and admitting it to be a genuine document, though 
the respondent has raised doubts respecting it, I do not think tljat 
it affords indisputable proof that the mouza ever was a moqud- 
dummee, of the description alleged by the appellants; for the 
zemindarry pergunnah Kotdes was, as the name implies, the 
khas property of the Mahratta hakims, set apart by them for their 
own individual expenses, and consequently the proprietors w'ere 
zemindars as well as hakims ; and the fact of the said perwannah 
having directed that the rent which was formerly paid to the huzoor 
was to be paid by the moquddums to the jemadar of the sepoys as 
his moshaira, affords no proof that the mouza was an independent 
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moquddummee tenure, paying revenue direct to Government, and 
not through tlie zemindars ; but the fact of the hakims or zemin- 
dars directing the moquddum to pay their rent to the jemadar, in 
my opinion, shows that they did not possess an independent right 
in the mouza ; for the order in question was manifestly an encroach- 
ment on any such right, and naturally rendered them liable to acts 
of extortion and oppression on the part of a second party, as the 
appellants, in their petition of plaint, represent it actually did, and 
caused them after paying the rent to the jemadar till 1187, to apply 
to be allowed to pay it to the amil. 

Fifth . — With regard to the other documents filed by the ap- 
pellants, viz., the kubalas, dated the 25th Suffi* 1150, executed 
on a talputro, according to wliich one of the ai)pell ant’s ancestors is 
represented to have purchased 6 bcegahs 13 goonths of land in 
mouza Nucheepore and annexed it to Bingarpore, as well as the 
kubalas dated 1177, 1180, and 1185, purporting to have been exe- 
cuted in favor of the appellant’s ancestor Bulbudder Das, on account 
of diflerent portions of mouza Bingarpore by the other shareholders, 
who were relations of the said Bulbudder Das, there is no occasion 
to express an opinion. With reference to the limitation prescribed by 
Sections 5, 6 and 7, of Regulation XIV. of 1805, for the cognizance 
of civil suits ; and as respects the assertion of tlie appellants, that 
they alienated small parcels of land in the mouza in dispute, in 
1195 and 1209, in support of which they have only filed copies of 
sunnuds, they are both dated subsequent to respondant’s zemin- 
darry sunnud, and the period since which the appellants admit they 
paid rent of the disputed mouza to the respondent’s ancestors ; 
and, if they are genuine, they afford no proof of the appellant’s 
right to separation, as sliikmec moquddums and even moostajirs in 
the time of the Mahrattas made like alienations. 

Lastly . — With a reference to the particulars above detailed, and 
more especially with reference to Rule IX, of the Proclamation of 
the 15lfh September 1804, relating to the settlements of the tenures 
of Cuttack, I am of opinion that the provisions of Regulation VIII. 
of 1793 cannot affect the decision of the particular case under 
consideration, however much it may be applicable to moqud- 
dummee tenures in general, as the appellants have filed no sunnud 
to show on what conditions they required (as alleged by them) the 
moquddummee teniyc. It is, therefore, ordered that the appeal 
be dismissed, and that the principal sudder ameen’s order rejecting 
the appellant’s claim to be permitted to engage for the Government 
revenue of mouza Bingarpore, as an independent moquddummee 
tenure be affirmed ; but with reference to the respondent’s ob- 
jection to the principal sudder ameen having recorded his opinion 
that the mouza was proved to be the mouroosee moquddummee 
property of the appellants, it is hereby provided that his having 
done so, will prove no obstacle to the respondent instituting pro- 
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ceedings in due form to contest tlie correctness or otherwise of the 
proceedings of the revenue authorities, should he thinlj fit to do so. 
It is further ordered that, as the respondent appeared unsuinmoned, 
both parties will pay their own costs in appeal. 


The 21st February 1851. 

No. 70 of 1850. 

Appeal from a decUion of Shibpershad Singhs Moonsiff of Cuttack ^ 
dated 2Hth August 1850 . 

Bimbalee Bewa, mother and guardian of Gassy Teharry, 
(Defendant,) Appellant, 
versus 

Suddai Teharry and Madhooee Teharry, (Plaintiffs,) Respondents. 

This suit was instituted to procure the cancelment of the deputy 
collector’s order of the 13th March 1848, decreeing rupees 1-8-0, 
under Regulation V. of 1812, against the plaintiff in favor of the 
defendant, on account of the rent (inclusive of expenses) of 2 goonths 
7 biswas of land, belonging to the duddee bawun thakoor and in the 
occupation of the plaintiffs, on the ground that tliey were joint 
shewaits of the thakoor with the defendant, and shared the sidha or 
victuals which was granted for the thakoor from the arno chuttr 
bequest. 

'Idle defendant replied that the land was acquired by her hus- 
band’s father Jugoo Teharry, and was not patrimonial property, and 
that tlio plaintiffs had no right to a share in either the dewutter land 
or the sidha of the thakoor, was apparent from the settlement 
records, and tlie commissioner’s roobukarry of the 6th September 
1849 ; but their houses being situated on the said land, they paid 
rent at the rate of 8 calmiis, 7 puns of cowrees, being equivalent to 
rupees 1-4 annually, which was appropriated for the support of the 
thakoor, and on account of which they executed a kubooleuTt which 
she had filed in the Regulation V. suit, instituted by her for the 
rent of 1254 Umlee. 

The moonsifi' held that the plaintiff’s objection to pay rent was 
inadmissible; but as the defendant had failed to adduce proof that 
the proper rent was rupees 1-4, he ruled that according to the 
jumma assessed on the total quantity of land appertaining to the 
thakoor, the portion occupied by the plaintiffs, which according to 
the measurement papers filed by them is 6 goonths, 12 biswas, was 
2 annas and 6 pie ; and decreed accordingly in amendment of the 
deputy collector's order of the 13th March 1848. 

Against the above decision the defendant appeals, stating that 
the rent of the land was clearly shown by the plaintiffs’ kubooleut, 
the deputy collector’s roobukarry, and the evidence of her witness- 
es, to be rupees 1-4-0; and that, if the moonsiff entertained doubts 
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on the subject, he sliould have deputed an anieen to hold local 
inquiry regarding it. 

Judgment. 

Since the plaintiffs sued to set aside the order of tlie revenue 
authorities of the 13th Marcli 1848, decreeing under Regulation V. 
of 1812, rupees 1-8, on account of the rent (incdusive of costs) of 
2 goonths, 7 biswas of dew utter land belonging to tlje duddec bawun 
tliakoor, in the occupation of the plaintiff, in favor of the defendant, 
on the grounds that they were joint shareholders with the defendant 
of the land in question, and the defendant denied that they had any 
right in it, and stated that they had executed a kubooleut for tlie 
rent of the portion of the land occupied by them, the question for 
decision was, simply, whether the plaintiff w^as joint proprietors 
with tlio defendant or not, and in the event of their being so, the 
moonsiff* should have cancelled the order of the deputy collector ; 
but if such did not appear to be the case, he should have dismissed 
their claim without interfering with the said order, as tlie plaintiffs 
did not plead that the rent claimed was excessive. However, instead 
of doing this, the moonsiff without expressing any opinion as to 
whether the plaintiffs w^ere joint proprietors with the defendant or 
not, and without holding any local inquiry to ascertain whether 
the rent claimed by the defendant was correct or not, regulated the 
rent according to his own judgment. It is, therefore, ordered that 
his decision be reversed, and that the case be returned to him with 
orders to re-investigate it, and to pass a proper decision thereon, 
with reference to the foregoing remarks. Tlie value of the stamp 
of appeal will be refunded. 


The 21st February 1851. 

No. 69 of 1850. 

Appeal\from a decision of JMoonshee Gurriboollah, Moonstff of Balasore^ 
dated bth Sejdemher 18 .") 0 . 

Guddadhur Das Mahapatcr, (Plaintiff,) Appellant, 
versus 

Bulbudder Misser Surburakar, (Defendant,) and Rajkislien Dey, 

, (Mozahim,) Respondent. 

Claim rupees 15-6-6, balance with interest of the 12 puns kist 
of the rent of 1257 of mouza Nultaparah, forming part of talook 
Bennahar. 

The plaintiff stated, that the 12 puns kist of the rent of mouza 
Nultaparah amounted to rupees 164-6-6 •, but that the defendant 
Bulbudder Misser had only paid rupees 149, and he consec^uently 
sued him for the remainder. 
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BulbiidcJur Misser, defendant, admitted that he was indebted in 
the sum of rupees 15, to the plaintiff, and stated that he had paid 
liim rupees 12-8, since the filing of the plaint, and hacT been allow- 
ed one month to pay the balance of rupees 2-8, the correctness of 
which was certified by tlie plaintiff’s vakeel. 

Rajkishen Dey, the mozahiin, filed a petition setting forth that the 
case liad been got up by the defendant, to deprive him of the rent 
due from mouza Nultaparah, the zemindarry right in which he 
and certain others had purchased at a public sale, held by the col- 
lector on the 10th January 1850, under Regulation VllT. of 1831, 
from which date they were entitled to receive the rent, &c. 

The moonsiff* held that the fnozahim was entitled to the rent from 
the date of his purchase, and as it appeared from the collcctorate 
kistbundec, tliat dustucks had only been issued on account of the 
second and third puns kists up to the said date, he dismissed the 
claim, and recorded his opinion that the suit had been instituted 
by the plaintiff’ in collusion with the defendant. 

Against the above decision the plaintiff’ appeals, urging that the 
moonsift’s decision was based on the kistbundee arrangement for the 
payment of the Government revenue, and that the zemindars col- 
lected their rents in advance from their under tenants, so as to 
enable them to pay their revenue to Government, according to an 
arrangement sanctioned by the commissioner; and ho produced 
before this court a kistbundee statement according to which he alleg- 
ed that the 12 puns kist was payable to the plaintift'at the date of 
the sale, and which he stated he w^as prevented by illness from filing 
ill the lower court. 

Judgment. 

Although tlie document filed by the mozahim only showed 
that dustucks for the 2 puns and 3 kists had been issued 
from the collcctorate, instead of the number of kists which w’ere 
demandal)le, up to the date of the sale, viz., the 28th Poos 1257 ; 
it is well known that the 12 puns kist of the Government revenue 
is not demandable till the end of Bysakh, corresponding with the 
month of May ; and from the kistbundee statement filed by the 
ap])ellant, it is quite clear that according to the mofussil arrange- 
ment, only 8 puns were demandable from the ryots up to the time 
of the sale ; and it is evident that as stated by the mozahim ; that 
defendant has either caused a fictitious suit te be instituted against 
himself, or that the plaintiff* and defendant have colluded togetlier 
and instituted it to deprive the mozahim, the purchaser of the 
property of his rent. It is, therefore, ordered, that the appeal be 
dismissed, and the decision of the moonsiff* confirmed, without 
serving notice on the respondent. 
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TiiE 21 st Febiujaby 1851. 

No. 71 of 1850. 

Appeal from a decision of Moheshchunder Roy, Moons iff of Dhamnvygitr, 
dated 23r<^ September 1 850. 

Dai Sahoo, (Plaintiff*,) Appellant, 
versus 

Uijoon Jenna, Joodeshtee Jenna, Mutklun Jenna and Broond Jenna, 
(Defendants,) Respondents. 

Claim rupees 115-7-2, principal and interest of a tuiniissookh, 
dated 7th Becliar (Augliun) 1254 Umlee, 

The plaintiff stated that the defendants conjointly borrowed from 
him the sum of rupees 83-11-0, out of which they liquidated a debt 
of rupees 35 to Giiddadhur Punda, and took the remainder to 
trade with at Singbhooee, and promised to repay the loan in the 
month of Maugh 1255. 

Urjoon Jenna denied all knowledge of tlie transaction, and 
stated that as he and his brothers lived together, the bond, had it 
been genuine, would according to the custom of the Hindoos, have 
been executed in his name alone, as the eldest of the family ; ho 
also denied going to Singbhooee at the time alleged by the plaintiff, 
or paying Guddadhur Punda rupees 35 ; and stated that rupees 42 
was the sum he was indebted to Guddadhur Punda, and that he 
borrowed money from Oochubanund Putnaik to pay it, and that 
the plaintiff had instituted a false claim against him, in consequence 
of a dispute existing between them about the hire of some bullocks, 
for which he, the defendant, was about to sue the plaintiff. 

Joodeshtee Jenna and Muddun Jenna filed an answer to the same 
effect as the above, and Broond Jenna did not enter appearance. 

Although two witnesses whose names are attached to the bond, 
and two hazir mujlis witnesses deposed to the fact of the defend- 
ants having borrowed money and executed a bond in favor of the 
plaintiff, the moonsiff held that the plaintiff’s claim was not satis- 
factorily established ; because one of the said witnesses to the bond 
denied either having attested it, or seen the defendants get the 
money, and neither of them could identify the bond filed in court ; 
and the plaintiff had adopted no measures for upwards of a month 
to cause the attendance of the two remaining witnesses against 
whom subpoenas had been three times issued ; and inferring from 
this last circumstance that the plaintiff was aware that the witnesses 
would not give evidence in his behalf, he dismissed the claim. 

The plaintiff, in appeal, contended that although one of the two 
witnesses to the bond stated that he had not attested it, and neither 
of them could not identify it, both they and the hazir mujlis wit- 
nesses had deposed that they were present at tlie time the money 
W'as borrowed, and proved his claim ; and as he had been guilty of 

12 
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no neglect in causing the attendance of the other witnesses to the 
bond^ he prayed that the case might be remanded^ for re-investi- 
gation. 

Judgment. 

Since there are four witnesses to the bond, and the plaintiff only 
caused the attendance of two, one of whom denied having attested 
the bond, though he stated he was present at the time the plaintiflF 
and defendants were engaged in the execution of it, and the plain- 
tiff was unable to serve subpoenas on the other two witnesses, and 
adopted no means to cause their attendance after they w^ere reported 
not forthcoming on the 27th July, I neither consider the plaintiff’s 
claini established, nor do I see cause for interfering with the moonsiff ’s 
decision, which is hereby affirmed, and the appeal dismissed, with- 
out serving notice on the respondents. 



ZILLAH DINAGEPORE. 


Present: JAMES GRANT, Esq., Judge. 


The 14th February 1851. 

No. 126 of 1849. 

Appeal from a decision of Moulvee Mahataboodeen, Moonsiff of 
Kulleagunge^ dated the 9M April 1849. 

Palanoo Haree, (Defendant,) Appellant, 
versus 

Gourypcrshad, (Plaintiff,) Respondent. 

Claim rupees 54-8, due on a bond for rupees 39, dated the 7th 
Assin 1251. The plaintiff states that there was an old balance of 
rupees 31, and an advance of rupees 8, making in all rupees 39, as 
per bond. 

The defendant denies the authenticity of the bond, and pleads 
enmity on the part of the plaintiff in consequence of information 
given by him, the defendant, as chowkeedar, of the plaintiff’s having 
a young girl in his house, also the improbability of advance of cash 
having been made when an old balance was due. 

The moonsiff decreed the case on the evidence of three wit- 
nesses to the bond, and two as to demand of payment. 

The plaintiff denies that information was given at the thana 
regarding the girl Joomarwolly, but there evidently was some 
foundation for the story. The particulars of the former bond and 
balance are not given, or the cause of so large a sum having been 
lent to tl\e chowkeedar of the plaintiff’s village. The stamp was 
purchased for the use of another person a resident of another 
village. Under these circumstances, I reverse the moonsiff’s decision, 
and decree the appeal, with costs. 


The 15th February 1851. 

• No. 318 of 1849. 

Appeal from a decision of Syud Khadem Hossein, dated the 28M 
August 1849. 

ICoranoo and others, (Defendants,) Appellants, 
versus 

Jonakoo, (Plaintiff,) Respondent 

Claim rupees 26-6, due on a bond for rupees 23-12, dated the 
17th Assin 1255. 
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Koranoo states that lie alone gave a bond for ni pees 13-12 
to plaintiff, who gave only 5 rupees, and said he would 
advance the remainder next day, but afterwards said he would 
give back the bond on receiving the 5 rupees. Koranoo 
further states that he paid 3 rupees. The plaintiff, in his reply, 
states that there was an old balance of rupees 18-12 against 
Koranoo, who got a further advance of 5 rupees, and gave his 
bond for the aggregate 23-12, adding the names of his brothers, 
who were not present, to his own on the bond. The moonsiff 
decreed the case against Koranoo only, but all the defendants 
have appealed. 

The moonsiff states that the evidence is all in favor of the 
plaintiff; but it appears from only two of four witnesses to the 
bond, that the bond was for rupees 23-12, the third declaring it 
was for rupees 13-12, ‘the fourth not being able to say what the 
amount was. In addition to this, there is in the plaintiff’s favor 
the evidence of his putwaree, the writer of the bond named as 
such, and produced the day before the case was decided. The 
moonsiff apparently took no evidence for the defendant, and I 
do not consider it necessary with reference to the circumstances 
abovcmentioned ; and there being no mention in the bond or plaint 
of any old balance, I accordingly reverse the moonsiff’s decision, 
and decree the appeal, with costs. 



ZILLAH HOOGHLY. 


Present: F. CARDEW^ Esq., Judge. 

The 5tii February 1851. 

Case No. 4 of 1849. 

Regular Appeal from a decision passed bg the late Principal Sadder 
Ameen of llooghly^ Mr. James Reilyy dated \ ^th December 1848 . 

Srecram Koowur, (Plaintirf,) Appellant, 
versus 

Lukliee Munce Dibya, Goluknath Dhawa and others, (Defendants,) 

Respondents. 

This suit was instituted on the 17th July 1845, to recover 
possession, and mesne profits, of two mango trees, named Chotu- 
dhooma and Puran Kolya, situated in mouza IColura, pergun- 
nah Paouan ; value under a duplicate plaint, Company’s rupees 
1243-12-10-2-2. 

The plaintiff stated that the late putnee talookdar of lot Kolura, 
leased the two trees to him at a jumma of 5 rupees a year, under a 
jjottah, dated the 12th Assar 1245 B. S., and he had possession ; 
that the pottah was confirmed by the zemindar, on the 6th Chyte 
1250, on his obtaining immediate possession of the talook at a sale 
held under Regulation VI 11. of 1819; tliat, in 1251, the putnee 
tenure of lot Kolura was purchased by the defendant Huree Singh 
Race, •in the name of the defendant Lukhee Munee Dibya, who 
forcibly dispossessed him (plaintiff) of the trees, on the 20th Chyte 
of that year, and afterwards attached and sold the mango fruit, 
under Regulation V. of 1812, in collusion with the defendants Goluk- 
nath Dhawa and Khetronath Dhawa, who were set up as ryots. 

The defendant Goluknath Dhawa, in answer, pleaded that the 
trees had been leasgd to him by the former zemindar, Bisumbhur 
Haidar, under a pottah, dated the 2nd Bysakh 1221 B. S., at a 
jumma of rupees 10-8, and that he had had uninterrupted posses- 
sion ever since. 

The defendant Lukhee Munee Dibya, in answer, pleaded that 
she held the talook in her own right ; that the disputed trees "were 
klias khamar, belonging to the private lands of the zemindarry, 
and she had proceeded against Goluknath Dhawa under Regula- 
tion V. of 1812, under a mistake, for he never had possession ; that 
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the plaintiff was the korpurdaz, or manager on tlie part of the late 
putneeclar, Gunga Piirshad Ghose, and the claim hadJbeen falsely 
got up by him in order to retain possession of the trees. 

The principal sudder ameen dismissed the suit recording his 
decision as follows : 

Were the two mango trees let to plaintiff, and do any consi- 
derations exist against the defendants taking possession of them ? 

“ Plaintiff has filed a pottah, dated the 12th Assar 1244, but it 
cannot be upheld for the following reasons : 

1st. The writer has not been examined. Indeed plaintiff’s wit- 
nesses not plaintiff himself say who wrote the pottah. 

“ 2nd. Plaintiff has examined two witnesses, Haro Ilaldar and 
Basutullah. Haro Haidar cannot read or write ; he speaks of the 
pottah only having been executed. Basutullah says that a pottah 
and kubooleut 'were executed, but neither of the witnesses assert 
that they became witnesses of the kubooleut ; they merely state 
they were present in the kutcherry, If the pottah was a genuine 
document, plaintiff would have had the witnesses to the kubooleut 
examined ; instead of this, plaintiff has examined other persons. 
Beside, they are low people funder the influence of plaintiff ; they 
state that plaintiff had employed them to keep watch under the 
trees. If the pottah was a genuine deed, plaintiff would have 
examined the writer or the omlah of the kutcherry. Not having 
done this, it is difficult to place any reliance on it. 

^^3rd. Plaintiff has filed dakhillasfor 1245, 1247 and 1249; but 
they are signed by Gopaul Haidar and Tarinee Churn Haidar 
gomashtas, and plaintiff has not examined them, nor proved the 
dakhillas by any other way. 

4th. Plaintiff’s pottah shows that the talookdar’s gomashta gave 
the pottah, and that the talookdar subsequently confirmed it. This 
creates a suspicion that the pottah was in reality given by the 
gomashta, and tliat, with the view to strengthen the present case, 
the signature of the talookdar has been affixed to it. Besides 
plaintiff does not reside in the village, and cannot, therefore, be 
regarded as a khoodkasht ryot. Under these circumstances, the 
word “ cheerokal,” or for permanency or in perpetuity, not being in 
the pottah ; and plaintiff, at the same time being a pykast ryot, the 
present talookdar had the power of letting the lands to others. 
Plaintiff has filed a summary decree, dated the 6th September 1842, 
(22nd Bhadro 1249,) and contends that the talookdar had sued him 
for the rent of 1248, and obtained a decree which proves his 
claim. But the decree was exparte; and the talook has been sold 
for the revenue of 1249: it is possible, therefore, that with the view 
to retain the trees he has contrived to obtain a decree in the 
plaintiff'’s name, but without impugning the decree, the decree 
itself will not, under the arguments above stated, affect the 
present talookdar, however it may do so to the former talookdars.” 
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The plaintiff, in the reasons of appeal, impugns the justness of this 
decision on general grounds ; contending that this case has been 
fully proved by the evidence adduced by him. 

I find that none of the documents filed by the plaintiff have been 
^ authenticated ; that the four witnesses produced by him to prove 
the pottah and possession, are residents of other villages, and three 
of them, who are said to have been keeping watch over the man- 
goes, when the plaintiff was dispossessed, are his dependents. Such 
evidence, uncorroborated by other testimony, is insufficient, in my 
opinion, to establish a claim of this nature ; and the fact that the 
plaintiff was the manager on the part of the late putneedar, which 
is not denied in the reply, creates considerable doubt as to its just- 
ness. I, therefore, reject the appeal, and confirm the decision of the 
lower court, under Clause 3, Section 16, Regulation V. of 1831. 

— — — — ^ 

The 5th February 1851. 

Case No. 5 of 1849. 

Regular Appeal from a decision passed by the late Principal Sudder 
Ameen of Hooghly^ Mi\ James Reily, dated 19^A December 1848. 

Golucknath Dhawa, (Defendant,) Appellant, 
versus 

Sreeram Koowur, (Plaintiff,) Respondent 

This appeal is preferred against the same decision as that record- 
ed in the preceding case. No. 4 of 1849. 

The appellant objects to the decision on the grounds that it is 
detrimental to his interests, and that the principal sudder ameen 
ought to have passed a decision on his plea on perusal of the 
evidence filed by him. 

The plaintiff’s case having been dismissed on its own merits, 
there was no necessity to pass any decision on the appellant s plea. 
To do ^0 would be entering upon and disposing of a dispute 
between co-defendants, which is contrary to the rules of practice. 
I, therefore, reject this appeal also. 


The 14th February 1851. 

Case No. 7 of 1849. 

Regular Appeal from decision passed by the late Additional Principal 
Sudder Ameen of Hooghly, Sijud Oosman Alee^ dated 2^th May 1847. 

Punchoo Munee Dasee, (Plaintiff,) Appellant, 
versus 

Sukhee Munee^Dasee and others, (Defendants,) Respondents. 

This suit was instituted in formd pauperis, on the 9th January 
1845, corresponding with the 27th Poos 1251, to recover posses- 
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sion of I anna 14 gundahs andr 14 cogs, share of t^vo talooks 
named Kabasharrya and Sumblioobatee, situated in^ pergunnah 
Boro, with mesne profits : value estimated at Company’s rupees 
3,938-2-2.2-10. 

The plaintiff stated in her petition of plaint, that her husband left ^ 
her as heir, and being a minor, she was brought up by her mother- 
in-law, the defendant Sukhee Munee Dasee, and her brothers-in- 
law, Ram Kumul Raee and Huree Kumul Raee, and lived with 
them in family partnership ; that her brothers-in-law allowed her 
5 rupees a month as maintenance, and paid the same up to the 
month of Assin 1239 B. S. ; that she afterwards brought a suit in 
the moonsifTs court at Bydbattee to recover a balance due to lier 
on that account, to the amount of 300 rupees, and obtained a decree 
which was reversed by the late judge, under date the 19th January 
1841, who gave her permission to bring a separate suit against the 
defendants to recover possession of her husband’s estate, and she 
accordingly brought this suit, declaring, simply, that the share of the 
two talooks, the subject of claim, had been acquired by her 
husband, Neel Kumul Raee, deceased. 

The defendant Sukhee Munee Dasee, in answer, denied the claim, 
pleading that the disputed property was acquired by her father 
Gokool, Chundur Bose, in the name of her son Neel Kumul Raee, 
the plaintiff’s husband,, under a kutkuballa, or deed of mortgage and 
conditional sale, and her father obtained a decree for the same in 
the zillah court, under date the 23rd December 1799, and was put 
into possession ; that she succeeded to possession on her father’s 
death as his heir; that the plaintiff on the death of her husband 
went to reside in her father’s house, and never had possession of the 
property for a single day. 

The defendant Raj Kisto Dey pleaded that he purchased a moiety 
of the property sued for from the plaintiff*’s brother-in-law. Ram 
Kumul Raee, under date the 4th Bysakh 1239 B. S., and was put 
into possession ; and 12 years having elapsed from that date the 
suit was barred by Section 14, Regulation III. of 1793. 

The plaintiff, in reply, stated that the disputed property was pur- 
chased with her husband’s money denominated joutook dhun, being 
money presented to him at the ceremony of unno-prasun ; that the 
suit decreed in 1799 was instituted by Gokool Chundur Bose as 
her husband’s guardian, her husband being a minor at the time, 
and the kutkabala being in her husband’s hame cannot be set 
aside. 

The additional principal sudder ameen dismissed the suit on the 
grounds that, as thej)roperty had been decreed to Gokool Chundur 
Bose by the zillah court, the plaintiff’s claim was untenable, and 
could not be heard. 

The plaintiff, in this court, contends that the decree referred to by 
the additional principal sudder ameen, which passed by Mr. 
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Thomas Brooke, formerly judge of ttiis district, on the 23rd Decem- 
ber 1799, could not be held as detrimental to her claim; because 
her husband was a minor at the time, and was not a party to the 
suit ; and the production by her of the original deed of sale was 
proof of her right. 

In my opinion, the suit is barred by lapse of time by the plaintiff s 
own showing. In support of her claim, she filed the decree of the 
moonsiff* of Bydbattee, No. 133, dated the 19th December 1839, 
and the decision of the late judge, (Mr. now Sir Robert Barlow,) 
passed in appeal, under date the 19th January 1841. In her petition 
of plaint in that suit, the plaintiff stated that her husband died ih 
the year 1211 B. S., and his maternal grandfather, Gokool 
Chundur Bose, died in the year 1223, and was succeeded in posses- 
sion of his entire estate, including the talooks held in her husband’s 
name, by the defendants Ram Kumul Ra§e and Huree Kumul 
Raee, her brothers-in-law, who assigned to her a monthly allowance 
of 5 rupees for her maintenance, which they stopped in 1239. The 
present suit was instituted in the year 1251, and no proof whatever 
has been adduced to show that she or her husband^ ever had posses- 
sion of the property ; and no facts have been set forth either in the 
plaint or replication to bring the case under Section 3, Regulation 
II. of 1805. The late judge, I observe, gave no permission to the 
plaintiff to bring this action ; he simply recorded that the plaintiff 
was entitled to enjoy during her lifetime any property that may 
have been left by her husband, but that she could not, according to 
the shasters, call upon her brothers-in-law for maintenance. I reject 
the appeal, and confirm the decision of the lower court, under 
Clause 3, Section 16, Regulation V. of 1831. 
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Present: C. STEER, Esq., Officiating Jddge. 


The 13th February 1851. 

No. 50 of 1845. 

Appeal from the decision of Baboo Lohnath Bose, second Principal 
Sudder Ameen, dated the 2\st Noyember 1845. 

Junmojoy Moonshee and Radhakamit Moonshee, (Defendants,) 

Appellants, 

versus 

Ramgopal Mookcrjee, (Plaintiff,) Respondent. 

The plaintiff (respondent) sued the defendants for the entire 
rents of 1242 to 1250 inclusive. The principal sudder amaen 
decreed the claim, but on a reduced jumma. On appeal, the judge 
awarded the rent of 1250, but rejected the claim for rent of 1249, 
on grounds set forth in his decision. He also disallowed the claim 
from 1242 to 1248, inclusive, considering that, as the plaintiff had 
previously brought a summary suit on account of the rents of 
1249, he was debarred, by the Circular Order of the 11th January 
1839, from instituting a regular suit for the balance of previous 
years. 

On special appeal to the Sudder it was decided, vide the Pub- 
lished Decisions for 1848, page 896, that the plaintiff was not 
debarred,* under the circumstances, from bringing a regular suit, 
and the case was, therefore, remanded for re-trial. 

The point for consideration now is, is the claim for rent from 
1242 to 1248, inclusive, right and just either in whole or in part? - 

In my opinion the claim is utterly false. 

The plaintiff (respondent) filed, as his proof of the arrears claimed, 
a jumma-wasil-bakee of the year 1250, in which a sum of rupees 
2 i 3-5-4 was entered as arrears of former years. This was his 
sole proof. The defendants (appellants), on the other hand, filed 
several receipts for money received in deposit signed by the defend- 
ants of the plaintiff, Which, if they w^ere allowed to be on account 
of rent, would prove that they had fully liquidated all claims 
against them on that account up to the end of 1248. The plaintiff 
denies both the genuineness of these receipts, and that they were 
given in acknowledgment of payment of rent, and the lower court 
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has, on most frivolous and vain grounds, given the same opinion. I 
disagree from this judgment for several reasons. In the first place, 
I don’t think it likely that a man in the position of the plaintiff, a 
farmer under the collector, who had to pay his own rents with 
punctuality, would allow a ryut to remain several years in arrears, 
without taking measures to enforce his claims. Nor would the 
defendants have quietly suffered themselves to be in arrears 
for a series of years, when they knew that it was the farmer’s 
object to break up their tenure, which they held on advantageous 
terms, and enhance the rent. It is not likely, I say, that they would 
have put their own interest so much into jeopardy as to withhold 
the rent, or not take some measures to compel the farmer to take 
it. The more probable view, I think to be, that the farmer, the 
plaintiff, was not satisfied with the sum he got as rent from the 
appellants, and, though }\e accepted it, he would not acknowledge 
the payment as one of rent, lest it might frustrate his design of 
obtaining an enhancement. Instead therefore of the usual receipt 
for rent, he gave the defendants a receipt as for a deposit. 

The plaintiff denies the receipts in the lump. Now, with most of 
them, this was enough for his purpose, on the ground that his 
denial was as good as the affirmation of his opponents. But among 
the receipts are two for sums paid to a Government tehseeldar for 
rent of 1242, at the latter end of which year the plaintiff’ obtained 
the farm, which are not to be disavowed in the same summary 
manner. For, if these two receipts were not genuine, the most con- 
vincing proof of that fact was forthcoming from the collector’s 
office; as of course a jumma-wasil-bakee was delivered to the col- 
lector by his tehseeldar, when he relinquished the charge of the 
estate, and this would at once show if the defendants had or had 
not paid the rents for which they now produce receipts. But no 
such refutation has been attempted, and as the plaintiff has showm 
liimself so unscrupulous in denying the genuineness of these docu- 
ments, which are clearly beyond suspicion, his w^ord cannot be t^en 
for much with respect to the other receipts. 

On these grounds, I reverse the order of the lower court in 
respect to the rents of 1242 to 1248 inclusive ; the plaintiff’ paying 
the costs of this appeal. In respect to the order of the judge in 
regard to the rents of 1249 and 1250, I have nothing to do; the 
order in the special appeal having reference only to the rents of 
1242 to 1248. 
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The 14th February 1851. 

No. 6 of 1848. 

Appeal from the decision of Baboo Loknath Bose^ Principal Sadder 
Ameen of Jessore, dated Vlth January 18^8. 

Gunga Govind Roy, after his death, Saradapersaud Roy for self 

and guardian on the part of Burrodapersaud Roy, (Defendant,) 

Appellant, 

vereue 

Modoosoodun Bose, (Plaintiff,) Respondent. 

The plaintiff’ sues to recover possession of a 4 annas share of 
mouza Akra and three other villages, as part of tiirruff Muddoo 
Khalee, the purchase of his father in conjunction with the defend- 
ants or tlieir forefathers. 

The defendant, Gunga Govind, denies that the plaintiff has a right 
to a 4 annas share in the said villages, and pleads that the suit lias 
been undervalued, and that the law of limitation is a further bar 
to the claim. 

The principal sudder ameen decreed for the plaintiff. 

Judgment. 

The question of valuation was not separately taken up by the 
lower court, nor was any proceeding held under Section 10, 
Regulation XXVI. of 1814, laying down the issues between the 
parties. For these irregularities, I am compelled to remand the 
case for re-trial, and order accordingly. 

The appellant will have the value of the stamp for his appeal 
refunded to him. 


The 20th February 1851. 

No. 150 of 1850. 

Regular Appeal from the decision of Mouhee Abdoorrouf Moonsiff of 
Sulkea, dated the Wth May 1850. 

Tofaz Sickdar, (Defendant,) Appellant, 
versus 

Sheikh Moteeullah and others, (Plaintiffs,) Respondents, 

Suit to cancel aft attachment and recover the sum of rupees 
3, annas 6, gundalis 10, exacted in process of the same, with twice 
as much again as damages. Suit laid at rupees 10, annas 3, 
gundahs 10. 

Both parties in this suit, that is to say, the plaintiffs and the first 
defendant, claim the same piece of land, the first as having been 
given to him, along with some other land, in jumma by the former 
gateedars, and confirmed to them by their successor ; and the latter 
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as having been given to him in perpetual lease by the late holder, 
Mydee Sheik, whose pottah was confirmed to him, tlie defendant, 
by the late gateedars. 

The defendant, Tofaz Sickdar, claiming the land as his own, and 
alleging that the plaintiffs were his tenants, made an attachment 
of their property for an alleged arrear of rent of rupees 3, annas 4, 
for 1255. The plaintiffs lodged the sum in the sale commissioner’s 
hands, and now brings this suit to set aside the attachment and re- 
cover the sum exacted from them, with twice as much again as 
damages. 

The moonsiff observes, in his judgment, that the defendant gave 
no proof of any sort that the land was his. He, moreover, appears 
to have gone very much out of his way to make out that a petition 
presented to him by the plaintiffs, relinquishing all claim to the 
land in dispute, was not given voluntarily, but under fear of the 
defendant. On these grounds, he gives judgment for the plaintiffs. 

Judgment. 

It is an unheard-of mode of adjudicating a case to give a plain- 
tiff’ a decree, because the defendant is unable to establish his de- 
fence. It was for the plaintiffs to prove their claim, but in the 
present case, there is not a particle of proof to show that the land 
they claim belongs to them. The receipts for rent filed by them 
prove no more than that they hold a jumma in the mehal of the 
abovementioned gateedars ; but that the rent paid was for the iden- 
tical land claimed in this suit, the receipts afford no proof and none 
other was adduced. The plaintiffs’ case should therefore have 
been dismissed as not proved. Farther, it was perfectly gratuitous 
in the moonsiff to question the motives of the plaintiff’s in giving a 
dustburdaree petition, when no objection had been made to him on 
their part. If, however, he considered himself bound, from any 
doubts which might spontaneously arise in his mind, to make an 
inquiry with a view to satisfy himself, whether the petition was 
vohuitary or forced, it was quite erroneous to set it aside, on the 
ground that it had been given under constraint, without the most 
conclusive proof of that fact, vide Printed Decision of Sudder De- 
wanny Adawlut, vol. 2, page 23, Sri Narain Rai and others versus 
Bhya Jha. 

On the double ground, therefore, that the plaintiffs failed to prove 
their case, and that they afterwards relinquished their claim altoge- 
ther, I reverse the decision of the lower court, and decree the appeal, 
with costs. 
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The 21st February 1851. 

No. 152 of 1850. 1 

Regular Appeal from the decision of Baboo Essan Chnnder Butty 
Moonsiff of KhajoorUy dated the May 1850 . 

Kubir Mullah and Salamamood, (Defendants,) Appellants, 

versus 

Ekramoollah and Arzamoollah. (Plaintiffs,) Respondents. 

The plaintiffs state that the defendants formerly held under 
them a small jumma of Sicca rupees 1-6-16; that, in Jeit 1240, 
they took two bunds of land more on a jumma of Sicca rupees 1-9, 
when both jummas were united, and the defendants executed a 
single kubooleut for both, stipulating for a yearly rent of Com- 
pany’s rupees 3-3-3-3 ; that out of the rents from 1246 to 1255 
B. S., the defendants only made one payn^ent of rupees 10, through 
Haran Biswas, in 1252, and there is, therefore, a balance due from 
them, inclusive of interest, of rupees 40-3-6 ; to recover which 
is the object of this suit. 

The defendants deny the execution of the kubooleut spoken of, 
in 1240, and allege that they hold two pottahs, one for a jumma 
of rupees 1-3, obtained by them in 1237, the other for a jumma 
of rupees 1-4, obtained in Jeit 1240, the latter jummah being sub- 
ject to a deduction, if on a future measurement to be made, the 
land in defendant’s possession should be less than that stated in the 
last acquired pottah. This clause gave occasion to wrangles be- 
tween the parties, and no adjustment of rent could, for a long time 
on that account, be come to; but, in 1254, the plaintiffs drew up an 
account, according to which it appeared that the whole of the rents 
up to 1254, had been liquidated, which account made before wit- 
nesses, the defendants file as evidence that the claim now made 
against them is false. 

The moonsiff decreed the suit in favor of the plaintiffs on proof 
of the execution of the kubooleut, and that the claim against the 
defendants was just. 

The petition of appeal contains no new matter worthy of notice, 
except accounting for a fact upon which the judgment of the lower 
court was partly grounded, which was, that it was there said that 
defendants had given no written proof in support of their statement. 
It is urged by the defendants, that their proofs were before the 
moonsiff in another case brought by the defendants against the 
plaintiffs, which suit was decided on the same day that judgment 
was given in this. 

Judgment. 

I find the fact to be as stated by the defendants, and I am sur- 
prised that the moonsiff* could find no better reason for refuting the 
proofs of the defendants than shutting his eyes to their existence. 
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In his judgment, however, in favor of the plaintiffs, I quite agree. 
They proved their case to satisfaction. The defendants’ second 
pottah is very suspicious, both in its outward appearance and its 
internal conditions. It has not the look of having been written 
seven years ago, nor do I think that when only 1 J beegahs of land 
was given in jumma, that the rent would be left to depend on a 
future measurement. But be this as it may, the pottahs and the 
kubooleut cannot be both true, and certainly the latter document 
is best supported. The truth also of the claim is much strength- 
ened from the fact, that tho defendants were evidently habitual 
defaulters. It is admitted that they paid on 6ne occasion 10 rupees 
as rent. This shows that they were in the habit of keeping back 
their rents, for 10 rupees is more than the rent, according to their 
own statement, of four years. As to the account produced by the 
defendants, I discredit it altogether, and, as nothing has been ad- 
vanced in the grounds of appeal to shake my conviction that the 
demand of the plaintiflFs is a just one, I confirm the decision in their 
favor, and dismiss this appeal, with costs. 


The 21st February 1851. 

No. 153 of 1850. 

Regular Appeal from the decuion of Baboo Esean Chnnder Batty Moonsiff 
of Khojoora^ dated ^th May 1850 . 

Kubir Mullah, (Plaintiff,) Appellant, 
versus 

Ekramoollah, (Defendant,) Respondent. 

Suit to obtain a receipt for 2 rupees, paid on account of rent of 1 255. 

This suit was instituted on the same day, as that given in the 
foregoing number. The parties are the same with their positions 
reversed. 

The plaintiff gave witnesses who deposed to having been present 
when the alleged payment was made. 

The moonsiff discredited their evidence, and considered that the 
suit was brought as a counteraction to the one made against the 
plaintiffs, by the defendants in the foregoing suit He accordingly 
dismissed the suit 

Judgment. | 

Having perused the evidence adduced in support of the claim, 
and taking into consideration the facts of the case given against the 
plaintiff* in the foregoing suit, I agree with the lower court, in the 
opinion, that this is but a counteraction got up to meet the claim 
made against the plaintiff in that suit. Nothing in the grounds 
of appeal having been adduced sufficient to impugn the justness of 
the decision of the lower court, I confirm it, and dismiss this appeal, 
with costs. 



Z1LI.AH JKSSORE. 


13 


The 22nd Febritary 1831. 

No. 151 of 1850. 

Regular Appeal from a decision of Moulvee Syed Ahmnd^ first grade 
Moonsiff of Mahomedporey dated 29/A April 1850. 

Ebarut Khan and seven others, (Plaintiffs,) Appellants, 
versus 

Kalleh Khan and sixteen others, (Defendants,) Respondents. 

Suit to recover possession of 1 anna, 13-3-2, share of the 
talook Seergram and kismut Rajoorgatee, pergunnah Satore. Suit 
valued at rupees 5-16-2-1. 

The plaint sets forth that Gheeru Khan was the common ances- 
tor of both parties, and that he held a 2 annas 5-1 of the said 
talook. On his death, about twenty-two years ago, he was succeed- 
ed by his two sons, Buddeazummah Kban, the father of the 
plaintiffs, and Amena Khan, the ancestor of the defendants. These 
held each a half share in Gheeru Khan’s portion of the talook. 
On the 1st Kartick 1246, the defendants ousted Buddeazummah 
Khan from his share, and his successors now institute this suit to 
recover it. 

The defendants deny that Buddeazummah Khan was ever in 
possession of the property claimed, or that the defendants ousted 
him. Tliey plead that Gheeru Khan bequeathed his share in the 
talook to his maternal aunt and others, from whom the ancestor of 
the defendants purchased their several shares at various times, 
between 1231 and 1240; that more than twelve years having 
passed since the most recent of these transactions, the plaintiffs 
cannot be heard under the law of limitation. 

The moonsiff records in his judgment, that no written proof being 
filed of Buddeazummah’s possession, the plaintiff’s vakeel Avas 
asked if he could produce any, to which he answered in the ne- 
gative ; that the plaint not having stated the nature of Buddea- 
zummah’5 possession, the plaintiff’s vakeel was questioned on the 
point, wdien he answered that his possession was through his ryuts, 
some of whom paid him cash rents and some in produce ; but 
w^hen the witnesses were examined on behalf of the plaintiff's, they 
said, in contradiction to this statement, that Buddeazummah Khan 
was in possession through his farmer. On w^hich the moonsiff 
remarks that there w^ nothing'said of the property having been 
let in farm, in the plaint, and no written proof of it, nor any 
writing in support of it was forthcoming, as there certainly ought 
to be, if the statement was true. That as the plaintiffs had utterly 
failed to show that Buddeazummah Khan had ever been in posses- 
sion within twelve years from the date of the institution of the 
suit, the law of limitation was against them. The moonsiff, after 
expressing his decided opinion on this point, proceeds very im- 

14 
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properly to discuss the general merits of the case, and at length 
dismisses the suit ^ ^ 

The plaintiffs appeal, urging that the written papers whereby 
Buddeazummah Khan’s possession could have been established, 
were burnt together with his house during his lifetime ; that, 
although by an oversight, no mention of the farm or of the loss 
of the deeds were mentioned in the plaint, it was nevertheless well 
established by the witnesses, that Buddeazummah Khan w^as in 
possession tlirough his farmer ; tliat as to the contradiction be- 
tween the statement of the plaintiff’s vakeel and the statement 
made by their witnesses, it w^as a difference of no moment, for wliat 
is a farmer, but a ryut ? After urging such like futile pleas, the 
appellants shift their ground altogether, and take up the argument 
that the defendant’s possession having been effected by fraud and 
violence, the claim of the plaintiffs was not barred under Section 3, 
Regulation IL of 1805. 

Judgment. 

After the admission that the law of limitation has been infringed, 
it is needless to advert to that point. The appellants admit the 
fact, but plead exemption from the application of that law, under 
the fraudulent origin of the defendant’s possession. But this plea 
ought to have been expressly urged in the first instance, instead 
of being reserved till the plaintiff’s case had broken dowm in the 
lower court. A general charge of violence and fraud was certainly 
made in the plaint, but the benefit of Regulation IL of 1805, was 
not claimed. Indeed, the alleged violence and fraud had reference to 
the dispossession in 1246, from which, to the date of bringing this 
action, twelve years had not expired ; so that the provisions of 
Regulation II. of 1805, were clearly not looked to when the plaint 
was drawm up. 

Being of opinion that the plaintiffs have failed to show that they 
or their predecessor have been in possession of the property claim- 
ed at any period during the twelve years previous to the institu- 
tion of this suit, and concurring entirely in the arguments of the 
low^er court on this head, none of wdiich have been refuted in the 
grounds of appeal, I confirm the decision passed, and dismiss this 
appeal, with costs. 
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The 24th February 1851. 

No. 149 of 1850. 

Regular Appeal from a decision of Baboo Essan Chunder Butty Moonsijff 
of Khajooray dated Atk May 1850. 

Jummirooddeen and Muneerooddeen, (Defendants,) Appellants, 

versus 

Greedliur Sirkar, (Plaintiff,) Respondent. 

The plaintiff sues under a bond for rupees 26-9, principal and 
interest. 

The defendants deny the execution of the bond, and plead that 
the claim is false, and has been got up against tliem on account of a 
quarrel and illwill existing between the plaintiff and one Ishore, 
whose servant the defendant Munneeroodcleen is. 

The moonsift* decrees the suit on proof by five witnesses of the 
due execution of the bond. 

The defendants appeal, and urge in their petition that the wit- 
nesses of the plaintiff were generally low fellows and dependant on 
the plaintiff; tliat the defendants proved that a bad feeling existed 
between their master, Isliore, and the plaintiff ; that Munneerood- 
deen’s signature on the vakalutnamah executed by him, was not 
like his signature on the bond, and tliat the paper on wliich it W’as 
written was made to look like an old document by having been 
rubbed with the hands or smeared over. 

Judgment. 

After an attentive perusal of the oral evidence on both sides, and 
on a careful examination of the bond, I am of opinion that the 
plaintiff has established his claim, and that the evidence adduced by 
tlie defendants has failed to invalidate it. The grounds of appeal 
are but the assertions of a dissatisfied party to throw unmerited 
discredit on the testimony of his opponent’s witnesses, and to claim 
undue credit for his own ; and, as I see no reason to call in question 
the justness of the lower court’s decision, I confirm it, dismissing 
this appeal, with costs. 


The 25th February 1851. 

No. 158 of 1850. 

Appeal from the decision of Baboo Essan Chunder Butt, Moonsiff of 
Khajooray dated 16M May 1850. 

Ramdhun Ghose and others, (Defendants,) Appellants, 
versus 

Fakeer Chand Roy, (Plaintiff,) Respondent. 

The plaintiff sues for arrears of rent of part of 1255, to the 
amount of rupees 5-9-12. 
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The defendant replies that he sold his jumma, inFalgoon 1255, to 
Nubboo Komar, and that he is not answerable for the rent sued for. 

Nubboo Komar confirms this statement, and alleges that he had 
Ills name registered in the plaintiff’s books as occupant of the jote ; 
that lie paicl the rents due for 1255, and that he holds plaintifTs 
dakbillas for the same. 

The moonsiff records In his decision, that it was proved that 
defendant was in possession of the land for which rent is now 
claimed; that tlie defendant adduced no evidence to refute this, 
and tliat as to tlie alleged purchase of the jote by Nubboo Komar, 
that transaction had been already declared fraudulent in a case in 
which this plaintiff took out execution of a decree for rent of the 
early part of 1255, due to him against the defendant. On these 
grounds, he holds the defendant liable, and gives a decree against 
him. 

Both defendant and claimant appeal, impugning, generally, the 
grounds on which the lower court founds its decision. 

Judgment. 

The record shows that in a former suit given against this defend" 
ant, an attempt was made by him, in conjunction with the claimant, 
to evade his obligations, under an alleged transfer of his jote to the 
latter. The court disallowed this objection, and, declaring the trans- 
fer fraudulent, proceeded in the usual course to enforce its decree, 
when the defendant or the claimant satisfied it by the payment of 
the amount into court. The same documents are relied upon by 
defendant and claimant in this suit ; but as tliey have been declared 
by an order of court to have been fabricated, and were not allowed 
to stay the execution of a decree for rent of part of the year 1255, 
so they cannot be received in evidence for the remainder of the 
claim of 1255, or for any future period, so long as the order declar- 
ing them unworthy of credit remains in force. 

The decision of the lower court is therefore upheld, and tjie appeal 
dismissed, with costs. 


The 25th February 1851. 

No. 159 of 1850. 

AppeM.l from a decision of Baboo Essan Chunder Dutt^ Moonsiff of 
Khajoora, dated May 1G50. 

Nobboo Komar Mitter, (Claimant,) Appellant, 
versus 

Fakeer Chand Roy, (Plaintiff,) Respondent. 

This is a second appeal from the decision of the moonsiff, of 
which the particulars and the result have been given in the fore- 
going number. 
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The appeal is dismissed on the grounds of my judgment in the 
suit No. 158 of 1850 ; a copy of the final order being filed with 
the record of this suit. 

The 26th February 1851. 

No. 162 of , 1850. 

Appeal from a decision of Moulvee ihdoor Rubb, Moonsif of 
Dhvrmpore, dated 17 th May 1850. 

Myhaish Chunder Roy, (Plaintiff,) Appellant, 
versus 

Gunga Dhur Naie and others, (Defendants,) Respondents. 

The plaintiff sues on a bond executed ten years and five months 
before the institution of the suit, by the defendants, in favor of his 
father for rupees 15, principal, and 15 rupees interest. 

Tlie defendants deny the bond, and allege that the suit is altoge- 
ther false, having been got up by one Ramanath, to spite Neelmonie, 
whose ryots the defendants are. The plaintiff is Ramanath’s 
relation. 

The moonsiff discredits the two witnesses produced by the plain- 
tiff to prove the bond. The bond itself, he remarks, is suspicious, and 
there is evidence to show that Neelmonie and Ramanath have had 
sundry disputes about a share in the property on w'hich the defend- 
ants reside, and that it does n^ appear that plaintiff or his father 
ever had any trading or banking business in Jeearukee or elsewhere. 
On these grounds, he considers the claim not established, and dis- 
misses it 

The plaintiff appeals against the grounds generally upon which 
the lower court has pronounced judgment unfavorable to his cause ; 
but as I see no reason, after a perusal of the record, to doubt the 
correctness or justness of that decision; and regarding, moreover, all 
these old claims with great suspicion, and that nothing but the most 
complete and convincing proof ought to be accepted in such cases, 
I agree in the propriety of the order of the lower court, and accord- 
ingly dismiss this appeal, with costs. 
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The 26th February 1851. 

No. 165 of 1850. 

Regular Appeal from a decision of Moulvee Ahdoor Rubh^ Moonsiff 
of Dhurmpore, dated 20lh May 1850. 

Myhaish Clmnder Roy, (Plaintiff,) Appellant. 
versus 

Docowree Mundle, (Defendant,) Respondent. 

The plaintiff sues on a bond for 31 rupees, principal, and 31 
rupees interest, executed in Kartick 1246 by the defendant, in favor 
of the plaintifrs father. 

The defendant denies the bond, and alleges that the suit is false, 
having for its object to injure Neelmonie, whose ryut the defendant 
is; that the plaintiff* is a relation and creature of Rainanath, 
between whom and Neelmonie a quarrel has for a long time existed 
about a share in the village in which the defendant resides and has 
some land. 

The moonsiff discredits the bond, and considers the witnesses to 
it unworthy of credit. He remarks that there is evidence to show 
that quarrels have occurred between Neelmonie, wliose ryut the 
defendant is, and Ramanath about a share in the village of Jeearukce, 
and that the plaintiff* has not been able to show that either he or 
his father ever had any money transactions in that village. 

The plaintiff* appeals against th^grounds generally upon which 
the lower court has pronounced jimgment unfavorable to his cause; 
but, as I see no reason, after a perusal of the record, to doubt the 
correctness or justness of that decision, and regarding, moreover, all 
these old claims with great suspicion, and that nothing but the most 
complete and convincing proof ought to be accepted in such cases, 
I agree in the propriety of the order of the lower court, and accord- 
ingly dismiss this appeal, with costs. 


The 27th February 1851. 

No. 160 of 1850. 

Appeal from a decision of Baboo Boor gaper sand Roy^ Moonsiff 
of Noabady dated the \bth May 1850. 

Sunkuree Dybea and Ramkaunt, (Plaintiffs,) Appellants, 

versus 

Chunder Monie Gungopadhia, Cheekun Mundul and 
Osman Sheik, (Defendants,) Respondents. 

Suit to obtain a judicial confirmation of plaintiffs’ right to 
certain lakhiraj lands in Kampta and other villages. 

The substance of the plaint is that the lakhiraj lands consist of 
3 bunds containing 2 beegahs, Chunder Monie, the defendant, al- 
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leging that he purchased the 3 bunds from the two plaintiffs, and their 
other partner Muddun Mohun sued Cheekun, the 2nd defendant, 
for arrears of rent. Cheekun replied that the alleged purchase 
was false, and that the plaintiffs were still the possessors of the 
lakhiraj ; but Chunder Monie having filed his deed of sale, and a 
kubooleut from Cheekun, the moonsiff gave the suit in Chunder 
Monie’s favor, but declared that plaintiffs’ right was in no way in- 
jured thereby. The plaintiffs now sue to obtain a confirmation of 
their right. 

Chunder Monie Gangoolee replies that Sunkuree is a helpless 
woman, and that she never was in possession of the property claim- 
ed ; that Ramkaunt was the responsible partner and sole manager, 
and that he sold the three bunds to him, on the 25th Maugh 1251. 
He pleads that Sunkuree never having been in possession, has no 
right to sue him, but ought to have sued h§r partner first to establish 
her right to a share in the property. 

The moonsiff*, taking the proof which 'was adduced by the defend- 
ant Chunder Monie in the suit for rent, as sufficient proof of the 
truth of tlio sale by Ramkaunt, dismissed his claim, but gave 
Sunkuree a decree as she did not join in the sale, and her right 
cannot be sacrificed by any act of her partners. He refuses, how- 
ever, to award lier any costs as having sued along with Ramkaunt 
whose claim was rejected : he was unable to make any proper distri- 
bution of costs. 

Both plaintiffs appeal ; Sunkuree because costs have not been 
allowed her, and Ramkaunt because^ his claim has been dismissed. 

Judgment. 

In this case, no proof w’as given as to the truth of the alleged sale, 
that fact having been taken as established, because it was so con- 
sidered in another case, but that case was one in which the sellers 
were not a party. Moreover, in the suit between Chunder Monie and 
Cheekun, the validity of the sale was not the question at issue. The 
point tfien was, ought Cheekun to be bound by liis kubooleut or 
not ? The question, sale or no sale, ought to have formed no part 
of the investigation. True, that the moonsiff did take evidence of 
the sale in the case of rent, but that was altogether superfluous, and 
his opinion on that point cannot be binding on the present parties, 
without whose formal presence in the suit, no final award, pre- 
judicial to their interests, could properly or legally be pronounced. 
The sale being denied, it is essentially necessary that clear and 
positive proof of that fact be adduced in this case. This not having 
been done, I must remand the suit for trial de novo. 

As by the nature of this order the case will be re-opened, the 
moonsiff will consider, with reference to the defendant’s plea, that 
Sunkuree had nothing to do with the property, and that Ramkaunt 
was sole manager, whether a sale by him ought, or ought not, to 



20 


ZILLAH JESSORB. 


be considered binding on Sunkuree, especially, as she, by not hav- 
ing objected to it for nearly 7 years, may be presumed to have 
acquiesced in it. 

The moonsiff too must give his consideration to the other objec- 
tion raised by the defendant, and give his opinion whether Sunkuree 
ought not first to have sued her partner for possession, or whether 
she is right in bringing her action, without such suit, against the 
defendant. 

However trifling, vain, or irrelevant a plea may be, a court is 
bound to give some notice to it, and ought not to pass it over in 
silence. 

The value of the stamp for the appeal will be refunded to the 
appellant. 
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Present: W. LUKE, Esq., Judge. 


The 4th February 1851. 

No. 186. 

Appeal from a decision of the Moonsiff of Kasi gunge ^ Khyrat Ilossein, 
dated ^th July 1849 . 

Seebram Dey and Doorgarain Dey, (Defendants,) Appellants, 

versus 

Mudlioosooden Mytee, (Plaintiff,) Respondent. 

This suit was remanded for re-trial on the 19th August 1850. 
It appears from the records of the case that the plaintiff took a 
farming lease of Mehal Kuglagureea in the year 1252 Umlee, 
which was to expire in 1264. The defendants are tenants in the 
farm and cultivate 10 b. 8 c. 9 p. 12 of land at an annual rental 
of Company’s rupees 21-2-13 and 12 koorccs in kind, a portion of 
this they (defendants) paid in the years 1254, 1255, and 1256 
Umlee, but failing to make good the remainder, plaintiff now sues. 

The defendants deny their liability in toto, and plead that the 
village in which their lands are situated belong to one Abdool 
Luteef ; that he is incapable from insanity of managing his affairs, 
and that Meeah Jaun is his surbarakar to whom they have paid 
their rents. Meeah Jaun, as an opposing party, confirms this 
statement. The moonsiff* considers the plaintiff to have clearly 
established his title as a farmer, and his right to collect at the rate 
specified, and gives a verdict in his favor. It is to be gathered 
from the proceedings that the real source of contention between the 
parties is plaintiff’s right of possession in Mehal Kuglagureea in 
virtue of his farming lease. It would also appear that this lease 
was executed in Kartick, and duly registered in the kazee’s office 
in Aughun 1254 Um^ee, and that Abdool Luteef was a party to the 
transaction. It is proved by evidence not controverted by appel- 
lants, that the plaintiff entered on possession in 1254 and has con- 
tinued so ever since. The opposing party, Meeah Jaun, in collusion 
with whom the appellants have evidently set up their defence, 
alleges his possession as authorized agent of Abdool Luteef, whom 
he declares to be insane and never to have been a party in giving 
the pottah which the plaintiff produces. Abdool Luteef, on his own 
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behalf, has oflereJ no opposition, and his silence must be construed 
to plaintitt’s lease. Meeah Jaun adducea^no evidence 
his right to the position he has assumed as Abdool 
Luteefs representative, and his objections must, therefore, be altoge- 
ther overruled. There can be no question, I think, that plaintiff’s 
title as farmer is good and valid ; and the next point for adjudication 
is whether defendants are his tenants, and as such for what jumma 
are they liable ? The fact of being tenants in Mehal Kuglagureea 
they admit, but they deny cultivating as much land as stated by 
plaintiff, and the amount jumma he claims. They are unable, how- 
ever, to adduce any proof of their averments. On the other hand, the 
plaintift'’s allegations are supported by a kubooleut, accounts, the 
testimony of witnesses, and local inquiry conducted by an ameen 
deputed to the spot ; all which evidence appellants are unable to 
controvert. 

I therefore see no reason to disturb the decision of the lower 
court, which is affirmed ; appellants paying all costs. 


The 4th February 1851. 

No. 260. 

Apjieal from a decision of the Moonsiff of Kasignnye^ Khyrat Hossein, 
dated Wth September 1850. 

Mohun Singh, (Plaintiff,) Appellant, 
versus 

Nobinchand Bhooya, (Defendant,) Respondent. 

This is an action for a bond debt, laid at Company’s rupees 
52-1 5-3i. 

The defendant allows judgment to go by default. The moonsiff 
dismisses the suit, because the bond is not certified by two witnesses 
as prescribed in Regulation III. of 1793, Section 15. The loan was 
made by, and bond given to, plaintiff’s brother, who died leaving 
his property to his surviving brother (the plaintiff,) who was one 
of the witnesses attesting the bond. According to the moonsiff, the 
change of Mohun Singh’s position by the demise of his brother, 
renders his testimony, as regards the bond, null and void, which is 
absurd, as it is tantamount to saying that had there been but two 
attesting witnesses of whom the plaintiff was one, that the law 
could afford no redress whatever. The plaintiff’ deposes on oath, 
in this court, to the truth of the bond which is corroborated by the 
evidence of another witness given before the moonsiff. 

I therefore see no reason whatever to doubt the claim, and 
accordingly give a verdict for the appellant, with costs, and reverse 
the decree of the lower court. 


as consenting 
whatever of 
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The 17th February 1851. 

No. 169. 

Appeal from a decision of the Moonsif of MohunporCy Gunganarain 
Mookerjeay dated22nd May 1850, 

Ram Churn My tee, (Plaintiff,) Appellant, 
versus 

Ajoodia Ram Paul, (Defendant,) Respondent. 

This is an action for possession of certain rights and interests in 
mouza Alumpore and Kistopore, with mesne profits, laid at Com- 
pany’s rupees 115-14-17-1-2. 

The plaintiff avers that he purchased on 19th Assar 1254, a six 
anna interest in the talook aforesaid, paying a jumma of Company’s 
rupees 31-5-13-3, for Company’s rupees 500^nd entered on possession; 
that he applied to the collector to have his name recorded on the 
rent roll of the district, which application was rejected on demurrers 
raised by the defendant. The defendant denies plaintiff’s possession, 
and pleads that the property in dispute was sold to him by Gunga- 
narain Doss, &c., on the 15th Assar 1254; that the deeds of transfer 
were duly executed and registered, and that he entered on possession 
and paid his share of the revenue. 

Gunganarain Doss and Hurnarain Doss as 3rd parties, affirm the 
plalntitt‘’s averments. 

The moonsiff rejects plalntifTs kuballah, and admits the validity of 
that of defendant. He observes that plaintiff‘’s deed of sale is not 
registered as prescribed by law; that the defendants is duly register- 
ed which gives it a preference over the otlier, that the kazee’s 
registration of the former document is of no value, inasmuch as the 
kazee did not belong to the pergunnah in which the disputed pro- 
perty is situated ; that the prominent part which the kazee took in 
drawing out plaintiff ’s kuballah with his own hand, &c., and the infor- 
malities^ that occurred in registering it, excite suspicion; that he 
(kazee) colluded with plaintiff in his attempt to nullify the defendant’s 
deed of sale, lie farther observes that the seller’s admission of 
their having sold to plaintiff is also .collusive, and that plaintiff’s 
plea of possession, and of having paid rent, is unsupported by trust- 
worthy evidence ; that, on the other hand, the defendant’s kuballah is 
duly certified by attesting witnesses, and it is clearly proved by local 
inquiry, conducted by an ameen, by dakhillas granted by the 
collector, and the testimony of sundry witnesses, that defendants 
entered on possession and have continued therein to the present 
time. 

Amidst a mass of conflicting evidence on both sides, it is difficult 
to determine which is the most trustworthy. The moonsiff has over- 
looked the circumstantial evidence and probabilities^ which are of 
importance in assisting the judgment where the oral and documen- 





ZILLAH MIDNAPOUK. 


tary evidence is so equal and so contradictory one of the other. It 
appears, however, that the stampt paper on which the plaintiff^s deed 
of sale and counterpart arc written, are endorsed to Gunganarain 
Doss, the 3rd party, and bear date Conti 24th June.” The de- 
fendant’s stampt papers are similarly endorsed, but of one day later 
date, viz, 25th June. 

The inference is, from tliis circumstance, that it was not Gunga- 
narain’s intention to sell to defendant, or the deed of sale would have 
been engrossed on the stamp of the 24th June, which was in his 
(Gunganarain’s)possession,and notfilledup till the 1st July following. 
If the transfer to defendant was made with Gunganarain’s concur- 
rence, there was no necessity for the purchase of the second piece of 
stampt paper, that of the 25th June, and though it is endorsed to 
Gunganarain Doss, it is improbable, I think, that he was the purchaser 
of it, or was ever a perty to its purchase. It is true there are 
informalities in regard to the registration of plaintiff’s deed by the 
kazoo, but there is nothing to warrant the suspicion that tlie kazee 
acted collusively with a view to injure the defendant. The plain- 
tiff’s deeds (kuballah and counterpart) were drafted on the 1st July 
1847, and i^egistered in the kazee’s books on the 4th of the same 
month, and from an inspection of thekazees’ registers, both in original 
and copy, I can find no irregularity in them or any thing to excite 
suspicion that the registration was not made in good faith. 

The property transferred is not in the pergunnah to which tlie 
kazee belongs ; but he resides in the same village with the seller, 
and, as the plaintiff’’s deeds were executed in the seller’s house, the 
probability is that the parties applied to the kazee most easily ac- 
cessible without any fraudulent intention, but in ignorance that the 
registration, under the circumstances, would not be valid. The re- 
gistration, however, is good and valid; that the plaintiff’s kubidlah was 
executed on the 4th July 1847, and that the seller was a con- 
senting party. On the other hand, the defendant though he states his 
deed of sale was executed on the 15th Asar 1254 Umlee (27th June 
1847) and produces evidence to prove that a power of attorney was 
executed on the same date, with a view to a formal registration of 
the said deed at the sudder atation, it was not registered till the 
18th August 1847, after a lapse of one month and twenty days. 
The cause of this delay is not explained. It appears, however, from 
the records that plaintiff* applied to the collectgr on the 11th Sawun 
1254, to have his name recorded on the rent roll in right of his 
deed of sale, and that it was after the service of the usual istihar- 
nama had been reported to the collector, that defendant caused his 
deed of sale to be registered with a view to his opposing, as he did, 
on the 28th August, the entry of plaintiff’s claim in the mutation 
register. If, then, the plaintiff’s claim and the documents on which 
it was based were altogether fraudulent and collusive, why did 
defendant allow so long a time to elapse before registering his deed 
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of sale and offering any protest whatever ? Had he really acquired 
a hon& fide title at the period and in the manner he alleges, the 
probabilities are he would at once have taken the precautions which 
he only considered necessary some weeks after the sale of the pro- 
perty to plaintiffs, a delay which defendants cannot explain, and 
which carries with it an argument in favor of the truth of plaintiff’s 
title. I attach no credit to the local inquiry, as the statements of 
the two ameens deputed are opposed to each other, and neither of 
them is, in my opinion, trustworthy. The witnesses certifying the 
defendant’s deed of transfer are not entitled to credit ; for instance 

Nursing Doolie” swears he witnessed the execution of the deed and 
the payment of the money to the seller, on the 15 th Assin 1254, at 1 1 
o’clock A. M. at Balighat, and, in another place, he swears he paid 
rent into the treasury at Midnapore during office hours on account 
of the defendant, on the 16th Assiir 1254. .The distance between the 
two places being upwards of twenty coss, and, during the rainy 
season, through an almost impassable country. 

On due consideration of all the circumstances, I consider the 
proof predominates in favor of the plaintiff, (appellant) and give a 
verdict accordingly, with costs, reversing the decision of the lower 
court. 


The IJti! February 1851. 

No. 201. 

Appeal from a decision of the Moons? ff of Pertahpore, Golam Sobkan, 
dated 3rd July 1850 . 

Mudun Mohun Udhicarec and others, (Defendants,) Appellants, 

versus 

Ramlochun Bhuttacharge, (Plaintiff,) Respondent. 

The plaintiff sues for a bond debt, laid at Company’s rupees 
144-12.* 

The defendants deny the claim, and urge various reasons why 
the bond is a fabrication. The moonsiff thinks the plaintiff fully 
establishes his claim, and gives a verdict in his favor. 

In appeal, the defendants demur to moonsiff’s arguments, and to 
his receiving the testimony of attesting witnesses as trustworthy. 
Of the three witnesseg cited. Ram Mohun Chooror is clearly proved 
by the records to have been guilty of perjury. The moonsiff admits 
there is a discrepancy in his evidence which, however, (he observes) 
is reconciled by the plaintiff. The said witness deposed on oath 
before the moonsiff* of Culmejole that his father’s name was Doorga^ 
ram Chuckerhutty ^ and in his suit he swears his father’s name is 
Doorgadhun Chooroo, This contradiction, the moonsiff considers 
satisfactorily explained away by the plaintiff (not «by the witness 
himself) who states that one was witness’ own father, and that^the 
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witness was the adopted son of the other. Tlie evidence of the 
other witnesses is evidently tutored and beyond all prcbability, and 
1 cannot agree with the lower court that plaintiff’s claim is good 
and valid. On the contrary, in my opinion, he altogether fails to 
establish it. 

The appeal is decreed, with costs, and the moonsifirs decision 
reversed. 


The 17th February 1851. 

No. 204. 

Appeal from a decision of the Moonnff of Mohunpore^ Gunganarain 
Mookerjeoy dated loth July 1850 . 

Mudhoo Sooden Mytee, (Defendant,) Appellant, 

1 versus 

Mudhoo Sooden Doss Mohapatur, (Plaintiff,) Respondent. 

This is an action for possession of certain rights and interests in 
mouza Teetool Moree and Soora, laid at Company’s rupees 21-4-18. 

The plaintiff’ states that he purchased from Telokram Mytee, on 
the Srcl Jyte 1251 Umlee, 16 gun., 3 kas., 9 til., interest in the afore- 
said villages, bearing a jumma of Company’s rupees 12-14-11, in- 
cluding julkur, &c., for Company’s rupees 195 ; that he entered on 
possession 8th Srabun 1254 Umlee. In May 1252, Telokram died, 
and Boloram succeeded him as heir, and, in collusion with the 
defendant, Mudhoo Sooden Mohapatur, ousted him (plaintiff), on 
3rd Bysakh 1252 Umlee. 

The defendant, Mudhoo Sooden Mytee, denies plaintiff ever had 
possession, and alleges that the land which plaintiff claims was sold 
to him absolutely by Telokram Mytee; that the deed of sale was 
duly registered, and his name recorded on the rent roll of the dis- 
trict in 1842; that he has paid the Government revenue ever since. 
The defendant Boloram affirms the plaintiff ’s allegations, 

The moonsiff gives a verdict for plaintiff. 

The moonsiff' has reversed the order of things, and made the 
plaintiff’s claim to rest not^ on the strength of his own title, 
but on the weakness of that of his adversary. Possession is 
nine-tenths of the law, and defendant proves his possession 
since 1842 to the present time by the collector’s proceedings, 
recording his name in the mutation register, and by the dak- 
hillas for revenue paid into the Government treasury. To con- 
trovert this evidence, plaintiff produces a kuballah, which, he states, 
was executed in his favor by Telokram, but it is not registered, nor 
can he prove that possession followed its execution. Boloram’s con- 
fession is good as regards the plaintiff individually, but cannot pre- 
judice the right of a third party. If Boloram deem himself aggriev- 
ed by defendant, he has his remedy in a regular suit. 
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The 18th February 1851. 

No. 216. 

Appeal from a decision of the Principal Sudder Ameen^ A, Davidson^ Esq.y 
dated 2Ath July 18 . 50 . 

Ram Mohun Mytee and others, (Defendants,) Appellants, 

versus 

Anund Lai Dass, (Plaintiff,) Respondent. 

This is an action for authority to assess and resume certain lands 
in mouza Dukhin Gobindpore, ponds, &c., laid at Company’s rupees 
937-9-51 

The plaintiff avers he is the proprietor of 8-1 6 of the mehal 
above mentioned in right of purchase at a sale held in 1843, and 
that the defendants are in possession of 10 beegahs, 6 cottahs, 7 
biswas of land in his estate, for which they refuse to pay rent on 
the plea that it is lakhiraj. 

The defendants demur on technical points, and also plead that the 
land claimed is lakhiraj, and that their title is supported by sunnuds 
duly authenticated. 

The principal sudder ameen thus records his judgment: “We 
think defendants’ objection to the mode of bringing this action unte- 
nable, because we find plaintiff claims no more than his own share 
of defendants’ land. He need, therefore, join no one in asserting his 
right to his own ; besides, if he were to wait till his co-talookdar 
chose to join him, he might be kept out of his own till Doomsday. 
Though this suit is avowedly brought for possession of the land 
aforesaid, yet the real object is to obtain the power of assessing the 
defendants’ ground, therefore, had the action been laid differently, it 
would have been irregular and consequently not cognizable. To 
establish the negative of their last issue, defendants have filed a 
document purporting to bear the kazee’s seal, and to be copy of a 
sunnud No. 15996 ; but there is not the slightest evidence of its 
authenticity ; therefore, it is of no avail whatever. Secondly, there 
are three taidads or sooruthals without date and unattested by 
official signature or seal, consequently^ they are equally as useless 
as the exhibit first named. But even admitting tho documents afore- 
said all that could be desired in point of authentication ; yet, for 
want of specification,, they would be perfectly useless to establish 
defendants’ lakhiraj title, for only one mouza. Oochitpore is 
named, and it is impossible to conclude that under the word 
“ Ogyra” the other three mouzas are included. Lastly, there is a 
copy of the special commissioner’s roobukarree releasing 8 beegahs 
situated in Oochitpore ; but it does not authenticate or strengthen, 
in the slightest degree, the exhibits aforesaid ; thus there is no 
satisfactory evidence of defendants’ land being lakhiraj. We quite 
agree with the collector that defendants’ daim is wholly untenable. 
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It is true that the same authority on a former reference, in case No. 
22, gave it as his opinion that defendants’ title to SO^beegahs, 10 
cottahs, as per sunnud No. 15996 was established. He accounts 
for the difference of opinion by saying that, on the first occasion, the 
report was made without a full investigation. For the reasons 
above cited, considering that defendants have wholly failed in 
proving their right to hold their parcels of ground now claimed rent- 
free, we give judgment in plaintiff’s favor, with costs. 

In appeal, the defendants demur to the arguments used by the 
lower court for rejecting their title deed. 

The only issue to be tried in this case is whether the defendants 
have proved their title to hold the lands in Dukkhin Govindpore 
rent-free. In this they have altogether failed, and 1, therefore, see 
no grounds for interfering with the decision of the lower court, 
which is affirmed, without serving a notice on respondent. 


The 21st FebruaiIY 1851. 

No. 18 of 1850. 

Original Suit. 

Messrs. J. and R. Watson, 
versus 

Lall Singh and Himmut Singh. 

The plaintiff sues to resume and assess certain lands pertaining 
to mouza Dolederriah, and to recover rent at the rate of 10 annas 
per beegah, from 1246 B. S. to the month of Poos 1257 B. S., 
laying liis suit at Company’s rupees 5803-9-9. 

Plaintiff avers tliat the Dolederriah lands were formerly resumed 
as lakhiraj, but released by the special deputy collector and special 
commissioner as forming part of the zemindar’s mal estate, recorded 
on the rent roll of the district at the decennial settlement ; that 
defendants are tenants of theland aforesaid; that plain tiff cal led on them 
in the usual manner to enter engagements from their leases, by serving 
them with the usual notice prescribed in Regulation V. of 1812; 
that they disregarded this ^?otice, and plaintiff having no other 
alternative, has filed the present suit. 

The defendants demur to this action as illegally laid ; inasmuch, as 
the plaintiff has never specified the date (jf the ilamnamah, nor 
when nor how served, which is essential to fix the correct value of 
the suit. 

Before entering into the merits of plaintiff’s claim, the issues 
arising on points of law must be disposed of. The issue, as alleged 
by plaintiff, is that to specify the date of ilamnamah on plaint or 
replication is not absolutely necessary. The issue, as stated by 
defendants in bar of the suit, is that the particulars touching date, 
&c. of ilamnamah must bt distinctly recorded. 
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The plaintiff sues to assess certain lakhiraj lands at 10 annas 
per beegah ; and, at the same time, claims rent at that rate for eleven 
years and nine months. Before he can sue for an enhanced rent or 
to fix one, it is requisite he should serve his tenants (the defendants) 
with a notice as prescribed in Sections 9 and 10, Regulation V. of 
1812. Claims to rent, under the circumstances above stated, have a 
prospective and not a retrospective effect, and it is, therefore, abso- 
lutely requisite that the date and mode of serving the ilamnamali 
should be defined, otherwise the suit cannot be correctly valued, and 
the jurisdiction regulated. 

The plaintiff is accordingly nonsuited. 


The 24th February 1851. 

No. 23 of 1850. 

Original Suit. 

Deban und Chowdhry and others, (Plaintiffs,) 
versus 

Raja Judhonath Bhunge, (Defendant.) 

'fills is an action for possession of Ghur Amoorda and Khaun- 
pore with 27 villages, laid at Company’s rupees 7199-6-5-2, 
63 tils, 14 biswas. 

"J'he plaint sets forth that the aforesaid mouzas pertained to 
Beloru Chur, plaintiff ’s ancestral property ; that in the year 1825, 

8 th November, the register of Balasore, in a decision made under 
the provisions of Regulation VI. of 1813, gave the defendant posses- 
sion of them. Previous to the institution of the suit before the 
register, the villages in dispute had been subjected to inquiry, 
under the provisions of Regulation II. of 1819, as to whether 
they were liable to assessment, and whilst the case was pending, 
and till its ultimate disposal in 1837, the plaintiffs preferred their 
claims more particularly in 1838, when the commissioner, on the 
1 9th April of that year, overruled their objections to the payment 
of the collections of the resumed villages to the defendant Judho- 
nath Bhunge, and referred them to a regular suit, which they now 
institute. The defendant denies plaintiffs ever wore dn possession, 
and demurs that the suit is barred by the statute of limitation, and 
by Sections 12 and ^6, Regulation III. of 1793, and that it is 
under-valued. 

The issues as recorded in the principal ameen’s proceeding, under 
Section 10, Regulation XXVI. 0^1814, are, first, whether the claim 
is barred by law of limitation ; secondly, whether it is undervalued ; 
and, thirdly, whether plaintiffs are entitled to the land now claimed. 
The plaintiffs lay stress on the proceedings carried on, in reference^' 
to the resumption of the lands in dispute, and plead that their ob- 
jections in reference to them, were not finlUy disposed of till ApriP 
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1838, when the commissioner ordered the collections of the resum- 
ed villages to be paid to the defendant. They plead^ farther, that 
they continued to urge their claims continually from 1821 till 
that date, and that the period thus occupied cannot, under Sec- 
tion 14, Regulation III. of 1793, be calculated in the twelve years. 
The cause of action arose on the 8th November 1825, when the 
register decreed the defendant’s possession. The measures taken 
by plaintiffs in the resumption courts were with a view of obtaining 
a release of the villages in their favor, or to ensure a settlement 
being made with them in the event of the Government title proving 
good and valid, and any decision given by them had no influence 
on the decision passed by the register in 1825, as that decision 
was absolute and final till set aside by a regular suit which the 
plaintiffs now institute after a lapse of twenty-four years and eight 
months. ^ 

The plaintiffs’ claims preferred in the resumption courts can 
avail him nothing, as they were not courts of competent jurisdiction 
as contemplated in Section 14, Regulation III. of 1793. The 
plaintiffs’ claim is accordingly dismissed, with costs. 
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Present: R. J. LOUGHNAN, Esq., Judge. 

The 21st February 1851. 

No. 126. 

Appeal from, a decision passed hy the Moons? ff" of the Eastern Division, 
Sheikh Alee Azeem, on the 27th Ju?ie 1850 . 

Birjoo Mulito, (Defendant,) Appellant, 
versus 

Kliaja Agha Jan, (Plaintiff,) Respond^ iit. 

Suit laid at rupees 27-1-9, for the amount of instalments of a 
bond, Avitli interest, executed by Fakeer Chund Mulito, to whom 
defendants are heirs for the repayment of a loan. 

The defendants contended that Fakeer Chand never received any 
money nor signed a bond, but he did agree to pay a sum of 
money, viz., 100 rupees, the amount stated in the bond by way of 
fine (nuzurana) for the renewal of his lease of certain lands, and 
executed a deed agreeing to pay it by three annual instalments corres- 
ponding to the period for which tlie lease was renewed, and that he 
paid the amount with tlie rents of the lease. The questions for 
decision are these : 1st, ^vas the moonsiff right in considering the 
advance of 100 rupees by way of loan proved by the evidence of 
witnesses, whose names appear as witnesses on the bond, or not? 
2nd, was he right in rejecting as not worthy of credit, and as not 
duly proved, the evidence of certain account (jumma-wasil-bakees) 
of the payment of the rents of the lease which contained payments 
on account of a fine (nuzurana) of 10,0 rupees? His reasons being, 
first, that the putwaree whose signature appeared on these accounts, 
and who deposed to their being genuine, had been discharged 
since the close of the period in the accounts, and he might be sus- 
pected of deposing falsely from enmity ; that it was strange the 
defendant had not obtained a written authority from plaintiff' to pay 
to the putwaree, and had gone on paying without getting a receipt 
from plaintiff* or his gomashta, or having the accounts authenticated 
by plaintiff or his gomashta. 

The moonsifl'^s decision I find to be just and equitable upon these 
points; for, in appeal, the defendants have acknowledged that the 
deed which plaintiff* calls a bond (tumussook) was executed and 
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delivered by Fakeer Chaiid. That deed contains an acknowledg- 
ment of the receipt of the amount on the part of Fakeer Chand, and 
an agreement to pay interest along with the instalments, and no 
mention whatever of fine or nuzurana, and the witnesses examined 
by the plaintiff declare the transaction to be what it appears in the 
deed. After this, it is in vain that the defendant denies the receipt of 
any money, and even adduce the testimony of an illiterate witness 
whose name appears on the bond to the same effect. That wit- 
ness’ (Sheith Chumun’s) testimony is contradicted by the pleas of 
the appeal; for he declares that Fakeer Chand signed no bond (tum- 
mussook) but an agreement to pay nuzurana. It is also contrary 
to the whole tenor of the deed itself. The moonsiff’s reasons for the 
rejections of the accounts are good, and he might have added that 
the insertion of payments on account of a bond, acknowledging the 
receipt of a loan under t)ie name of payments of nuzurana in ac- 
counts of the collections of rent of lands, was sufiicient to throw dis- 
credit on the accounts. Moreover, in these very accounts, Mitijeet 
Bhugut is named as the gomashta : how happens it that the ac- 
counts are not signed by him, and that the defendants failed to cause 
his attendance even to give his evidence? For the above reasojis, I 
dismiss the appeal, without summoning the respondent to plead, and 
confirm tlie decision. 


Tiik 26th February 1851. 

No. 117. 

Appeal from a decision passed by Sheikh Alee Azeem^ Moonsiff of the 
Eastern Division j on the 21 st May 18.50, 

Gopal Singh, (Defendant,) Appellant, 
versus 

Koonj Beharee Singh and others, (Plaintiffs,) Respondents. 

This was a suit laid at rupees 30-8-6, for the amount of arrears 
of rent and advances of tuccavee with interest. The moonsiff 
decreed the arrears only, rejecting as unworthy of credit, the proofs 
adduced by defendant of the payment of the rents due. His reasons 
for doing so were, first, that the putwaree who testified, regarding a 
receipt adduced as evidence that it had been granted by the plain- 
tiffs, under the signature of the witness, had been discharged fropi 
his office since the date of it, and, therefore, his evidence was liable 
to suspicion ; second, that the amount had not been entered into an 
account of the collections of the year which the plaintiff's filed in 
court. The questions for decision in this appeal are whether the 
said account was duly proved, or whether it ought to be considered 
spurious by reason of the insertion in it of the items of tuccavee 
which the moonsiff considered fabricated, and whether the putwaree’s 
evidence must be received or rejected as unw^urthy of credit. On 
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these questions, 1 decide as follows. The accomits in question have 
not been established by any direct evidence. The reasons assigned 
by the moonsifF for considering the tuccavee items in them fabri- 
cations appear to me good and sound, and his decision disallowing 
tuccavee on that ground, has not been appealed from. These 
accounts liaving been thus shown to have been altered in one 
instance are suspicious and must be rejected in toto. There is no 
other reason, except the circumstances of the putwaree’s discharge, 
for discrediting his evidence, and that is clearly not sufficient. The 
receipt authenticated by the putwaree proves the payment of the 
balance, and the suit ought, therefore, to have been dismissed. I decree 
the appeal, and, reversing the moonsiffs decision, direct that the suit 
of the plaintiff be dismissed^ and all costs of both courts be paid by 
them to the appellant, with interest to the day of payment. 


The 26tii February 1851. 

No. 127. 

Appeal from a decision passed by Sheikh Alice Azeem, Moonsiff of 
the Eastern Division y on the 2Zrd July 1850. 

Chukurban Singh, (Defendant,) Appellant, 
versus 

Sheo Dyal Singh and others, (Plaintiffs,) Respondents. 

No. 130. 

Appeal from the same decision, 

Sheo Dyal Singh, (Plaintiff,) Appellant, 
versus 

Chukurban Singh, Respondent. 

Suit laid at rupees 136-0-0, for damages done to crops, and to a 
mound (alung) by cutting the said mound so as to carry off the 
water retained by it, and to obtain an order for restraining the 
defendant from cutting the said mound in future contrary to im- 
memorial usage. 

The plaintiff denying any right in defendant to water his lands 
situate in Hubnachuk, a resumed ayma formerly part of the rukba 
of plaintiffs’ village of At, with the water collected in the lands of 
At from the river Eetowa, declares that defendant had taken the 
water from the lands of Kita Koosaha appertaining to At, by cutting 
the northern mound of the said Kita. The defendant denies cut- 
ting the mound in question, but asserts his right to water the lands 
of Hubnachuk, according to long established usage, 'hy a Pyne 
bounding Kita Koosaha on the western side Kita Koosaha being 
situated to the south of Hubnachuk. After the case had been 
remanded by the principal sudder ameen in appeal, the moonsiff 
has passed a decision to the following effect. It does not appear, 
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and indeed defendant himself denies that it has been the usage for 
tlie defendant to take the water from the lands of mouza At by 
cutting the northern mound (alung) of Kita Koosahaf Had such an 
usage prevailed, he is of opinion that damage would have been sus- 
tained by the crops of Kita Koosaha. No damage has been proved 
to have been sustained, nor is it likely that from once cutting the 
mound any damage would ensue. It is proper, he thinks, that Hub- 
nachuk should be watered by the water supplying the parent estate, 
and the settlement roobukaree of Hubnachuk states that it was 
usually, in part, watered in that way; and it is possible that by a chan- 
nel for the water marked on the map of the surveyor to the west of 
the Kita Koosaha, Hubnachuk may be supplied, he therefore, decrees 
against the defendant s right to take the water from the lands of At 
by cutting the northern alung of Kita Koosaha, and he adjudges the 
defendant to pay the cost^ on the adjudicature of this right, and tlic 
plaintiff’ to pay the remainder. Both the parties are dissatisfied 
with this decision, and with reason. Its terms are by no means 
clear, and appear to be inconsistent and even conflicting one with 
another. The parties cannot be said to have been brought to a 
distinct issue, at least none has been decided. The moonsift’ ought 
to have ascertained, before proceeding to decide the case, whether 
what defendant calls the Pyne westward of Koosaha, and by which 
he asserts Hubnachuk is irrigated, passes through the point where 
plaintiffs assert that the alung of Koosaha was cut, or through any 
other point in what plaintiffs describe as the northern alung of 
Kita Koosaha. If it does not, then any inquiry into whether it has been 
the custom for water to be taken to the lands of Hubnachuk by that 
way is irrelevant to the case, and it would be simply necessary to 
examine whether the breach in the alung complained of by plaintiffs, 
was made by the defendant or not, and, if it was, wdiat damage was 
occasioned, and if it was not, as defendant does not assert a right to 
a passage for the w^ater through it, it would be manifestly unjust to 
make him liable to the costs of establishing a right on the part of the 
plaintiff’s which he had not denied. If, on questioning the 
vakeels of the parties and a second inspection by the moonsilF, if 
necessary, of the locality with the original survey maps of the sur- 
veyor as with the maps of the general rukba as the detailed field 
map, and the khusra explanatory of the latter, it appears the 
parties are fairly at issue, the defendant calling that the course 
of a Pyne w^hich plaintiff's call the mound of Kita Koosaha, it 
will be necessary then to ascertain whether through the disputed 
point defendant has by ancient usage a right to carry the water 
from the lands of At to those of Hubnachuk or not, and whether 
plaintiff's have closed up the way by filling the Pyne or watercourse 
during the progress of the suit as alleged by defendant, or whether 
defendants not having the right, have taken the water by the way 
above described, cutting the mound, or whether any and w^hat loss 
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has been occasioned to the plaintiffs. It does not appear that this 
has been the course pursued by the moonsiff. His inquiry is imper- 
fect, and his decision defective, I therefore reverse his decision, and 
remand the suit for re-trial ; in doing which the moonsiff will attend 
to the above directions with greater diligence than he has done to 
those of the principal sudder aineen, which he has not carried out 
in his decision now reversed. The value of the stamps used in 
both appeals will be refunded to the parties. 




ZILLAH RAJSHAHYE. 


Present: G. C. CHEAP, Esq., Judge. 


The 1st February 1S51. 

No. 51 of 1850.* 

Appeal from a decision of Moulvee Moojeeb-iil liohman, Moonsi/f of 
lieauleah^ dated the 24 M of January 1850. 

Paiiawoollah, guardian of Fukrooddecii, a minor son of Moonsbjr 
Aineerooddeen, deceased, and Fyzul Beebee, daughter of tlio 
deceased, (Defendants,) Appellants, 

versus 

Shall Soojad Ullee alias Baboor Ullee, (Plaintiff,) Respondent. 

The respondent in the case, sued to recover 74 rupees, 12 annas, 
2 pies, alleged to be due on account of rent for certain lands in the 
occupancy of the minor, and for which Harroo Shekh, his former 
guardian, gave the plaintiff a kuboolcut. The moonsiff decreed the 
claim. Against this decision the new guardian appeals, pleading 
that the late guardian had no business to give a kubooleut, as tlie 
minor’s fatlier had purchased the owkaff lands on which his dwell- 
ing stood. This plea, with reference to Dhanoo Kuloo’s case, will 
not affe^:t the decision, but at the request of the appellants’ vakeels, 
they were allowed to give any explanation they had to make, as to 
how the court could, under Construction 1166, and the Mahomedan 
law, on which the construction entirely rests, recognize and upheld 
the sale of owkaff lands. An explanation has been given in to this 
effect, that the cutcherries and jail are partly erected on owkaff 
lands purchased • and belonging to the durgah of Mukdoom Shah 
Roopush. Be that is it may, the simple question for decision is, 
is the kubooleut a genuine one, and is a balance due thereon ? 
This is no way denied, or refuted by the plea now brought forward. 
The moonsiff’s decision, therefore, must be affirmed, and the appeal 
dismissed, without calling on the respondent to appear. 
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The 5th February 1851. 

No. 21 of 1850. 

Appeal from a decision of Moulvee Ahdool Ullee, Principal Sadder 
AmeeUy dated the 21 th May 1850 . 

Comul Kislien Gliose, (Defendant,) Appellant, 
versus 

Dhun Mundul, (Plaintiff,) Respondent. 

A person, by name Kislicndhun Biswas, got a decree against 
the respondent for Company’s rupees 351, 6 annas, 8^ pies, and, 
taking out execution, an application was made by the moonsiff of 
Dhunimpoorah to the moonsiff of Bilmareah to sell the respondent’s 
jotes and property. These the moonsiff sold through theameen, the 
houses and trees in three lots, and the jotes (eleven in all) in one lot, 
for rupees 421. The respondent bringing this to the notice of the 
moonsiff of Dhurumpoorah he, on investigation, held the sale of the 
jotes in one lot to be informal and irregular, as no specification, with 
boundaries, were given of the jotes; nor was it stated whether thef' 
were mocurruree, or mourussec. This tlie moonsiff represented to 
the moonsiff' of Bilmareah, who, coinciding in opinion, applied to 
this court, when the petitioner was allowed, in forma pauperis, to 
sue to set aside the sale. Hence the suit, and the principal sudder 
amcen holding that the omeen had no right to sell the jotes at all, 
on this ground, set aside their sale to the appellant who has now 
appealed, and insists that the sale by the ameen was not illegal, and 
there was nothing irregular or informal in the sale. I fully concur 
with the moonsiff, that the sale of the jotes in one lot, was both 
informal and irregular : they are situate in four different villages, 
and of course have different boundaries, which ought to have been 
mentioned at the time of sale, and also, if the rent w^as fixed or 
fluctuating. On these grounds, I uphold the principal sudder ameen’s 
decree, without going into the ({uestion of the legality of the sale 
by the acting ameen. I think, wlien reversing the sale, the prin- 
cipal sudder ameen should have directed a refund of the purchase 
money to the purchaser. He is saddled with mesne profits, and costs, 
and those, as he is still in possession, will have to be deducted from 
the amount paid in for the purchase of the jotes, when the respon- 
dent applies for execution of his decree. Interest on the mesne 
profits will also be exigible from the appellant, and wdio, again, if 
the other decree has been paid out of the money, will be entitled 
to interest from the decreeholder, or Kishendhun Biswas made a 
joint defendant, but who has not appealed^ The appeal is there- 
fore dismissed, with costs. 
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The 13tii February 1850. 

No. 71 of 1850. 

Appeal from a decision of Mahomiid Ullee, Moonsiff of Nattore, dated 
the \th of March 1850. 

Hajee Paramanick and Sham Mullah, (Defendants,) Appellants, 

V)ersus 

Ranilochun Cliuckerbutty, (Plaintiff,) Respondent. 

The respondent sued to recover rupees 62, being princi})al, and 
an equal amount as interest, due on a bond, dated 25tli Poos 1246 
B. S., executed by the defendants (present appellants) in favor of 
Bhajun Mundul and Mullamee, who again sold their interest in tlie 
bond to the respondent. Hajee pleaded tliat he did not reside -at 
Kishenpore, when the bond bore date, and produced a pottali of the 
zemindars to prove lie did not go tliere ti[l 1248 B. S. This plea, 
as well as tlie pottah, the moonsift rejected, as Hajee was then 
insane, and it was not likely such a document would then bo given 
to him. Ho accordingly decreed for the plaintiff. Appellants 
deny having borrowed any money of Bhajun and Mullamee, and 
the former again insists he did not, when the bond was said to have 
been executed, reside at Kishenpore, though the place named below 
the signature to the bond would make it appear that he resided 
there. There is no endorsement on the bond, or any document 
(on record) to shew that it was transferred to the respondent, and 
that he could sue the appellants for the amount of the bond. The 
case must therefore be remanded to the moonsift' ; firsts to sum- 
mon Bhajun and Mullamee, and to ascertain if they made over the 
bond to the respondent ; second, for the moonsift’ to depute the 
local ameen to inquire if the respondent Hajee did or did not 
reside at Bchadurpore, in the month of Poos 1246 B. S. The 
value of the stamp on which the petition of appeal is written, 
will be returned to the appellants, and the usual order as regards 
costs. • 


The 13tu February 1851. 

No. 76 of 1850. 

Appeal from a decision of Mr, A. DeLemos^ Moonsiff of Shahzadpore, 
dated the \4th March 1850. 

Ruttun GoJ)al Bhadooree, (Plaintiff,) Appellant, 
versus 

Bukshey Mullah, Nuboo Khan, Unoop Paramanick, and Toofan 
Mullah, (Defendants,) Respondents. 

The a[)pellant sued to recover rupees 29, 1 anna, 10 pies. 
Twenty-five rupees, principal, and the remainder interest, alleged 
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to be due on a joint bond, dated the 2nd Assin 1254 B. S., given to 
him by the respondents. The moonsiff dismissed the suit, not 
crediting the testimony of two witnesses produced hy the plaintiff, 
as they deposed that one Akool Sircar had written the bond, wliile it 
was proved by other witnesses, that Akool could neither read nor 
write, and demised before or prior to the date of the bond. Tlie 
moonsiff farther added that the plaintiff' appeared to have a spite 
against the defendants, as they (in a dispute regarding the village 
in which they resided) had sided with Eshan Chunder Bhadooree, 
who was at enmity with the plaintiff. Against this decision the 
appellant appeals, and insists on the justice of his claim, and that 
it has been proved by the witnesses examined. There were two 
other attesting witnesses to the bond, but these the appellant declin- 
ed examining as they had been tampered with by the respondents, 
and appellants’ -vakeel sjjys there will be no benefit in examining 
them now. After the break down about Akool Sircar, I do not see 
how this court can give credit to the two witnesses examined by 
the moonsiff, and the circumstance oi four persons being sued joint- 
ly for a bond of so small an amount, raises a suspicion that the 
suit is a malicious one, and got up to annoy the defendants for 
some cause or other. The appeal is therefore dismissed, and the 
moonsiti’s decision affirmed. 


The 14th Febuuauy 1851. 

Xo. 15 of 1849. 

Appecd frmn the dccidon of Monlvee Ahdool UUee, Prmcipal Suddtr 
Ameen, dated the 2\st of April 18-19. 

Rajah Hurrinder Narayun Roy and Bliyrub Inder Narayun Roy, 
(Defendants,) Appellants, 
versus 

Ramdhun Sandyal, after liis death, Ishur Chunder SandyalHns son, 
(Plaintiffs,) Respondents. 

Ramdhun Sandyal, the father of the respondent, instituted 
this suit for possession of 418 beegahs, 3 cottahs of land, included 
in 12 mouzas, and their kismuts, in pergunnah Lushkerpore, the 
property of the two appellants. His claim rested on a pottah, 
dated so far back as the 2nd Chyte 1221 E. S., alleged to have 
been given to liiin by the late Rajah Juggut Narayun, adoptive 
father of Hurrinder Narayun Roy. In this pottah, the jumnia of 
the lands included in^the several mouzas and kismuts is fixed at 
Sicca rupees 151, 4 annas, 15^ gundahs. The principal sudder 
ameen having decreed for the plaintiff, upholding as genuine the 
pottah, the appellants have appealefl jointly, and the (|uestion, and 
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only one raised, is the genuineness of the pottah, and, as I differ on 
this point entirely from the principal sudder aineen, it will be 
necessary to give in some detail my reasons for so doing. 

In the first place, it would appear, Ramdhun Sandyal complain- 
ed of ejectment to the collector of this zillah, and the suit was enter- 
tained under a letter written by orders of the Board of Revenue, 
dated the 29tli of August 1837. lie then claimed 52 beegahs, 
situated in mouzas Amhattee, Atbhag, Cliougatchee, and Chun- 
durpore, but the pottah then produced, and said to bo given by 
Ranee Bhoobun Mye, being on plain paper, the collector dismissed 
tlie claim (with reference to Article 29, Schedule A, Regulation X. 
of 1829,) on the 22nd July 1846, and it is stated that the collector’s 
orders were affirmed in appeal. The plaiiitilF tlien instituted a suit 
in the sudder ameen’s court, but was nonsuited, as the defendant 
denied the pottah, or that he was in possession, and, therefore, he 
ought to have sued for the whole of the laitd included in the pottali, 
under Construction 577. (This is the dictum of the sudder ameen.) 
Hence the present suit instituted before the principal sudder ameen 
on the 21st February 1848, laid at rupees 4888, 14 annas, including 
mesne profits for 1253-54 B. S., when the principal sudder ameen 
decreed possession, and mesne profits for the period of dispossession. 

As he upheld the pottah, without taking any evidence to its 
execution, the appeal was admitted on the 6tli of May last, and the 
witnesses whose names were affixed to the pottah were summoned, 
both parties being directed to point them out, the respondent insist- 
ing they were under the influence of the appellants. 

Edoo Sheikh was the only one that attended, and when examined 
before me on the 9tli July last, could speak to notliing, and had 
never been at Benares, where, it was alleged, the pottali had been 
drawn up. 

The respondents’ vakeel then referred to tlie examination of two 
other witnesses, taken before the sudder ameen. The first, Hurree 
Nath Etutt, fittests the j)ottaIi, and gives details regarding it which 
are quite surprising after the lapse of thirty years and more. He 
says it was drawn up by a Bengali sircar, or native of Bengal, 
attached to the rajah’s service, and attested by witnesses, inhabitants 
of Bengal, who had accompanied the rajah to Benares. 

Haradhun Paramanick, the •other witness, also speaks to witness- 
ing tlic execution of the pottah, but could not speak to the land 
included in it, nor dould he write, and adds the plaintiff* signed his 
name to the kubooleut given in return for the pottah. 

Now, on such evidence, the court would not be warranted, I think, 
in adjudging a claim for rent on the pottah, much less upholding the 
pottah as a hereditary one, and fixing the rent in perpetuity. But 
when I find no mention made of the rajah’s pottah in the original 
plaint, or first suit before the collector, and there is no mention 



14 


ZILLAH KAJSUAHYK. 


made of the lands being held in jote by the plaintiiF, Ramdhuti 
Sandyal, deceased, in the butwarra papers relating to pergunnali 
Luslikurpore, and which were prepared in 1228 B. S., (the originals 
having been called for and examined) it is quite mi possible to say 
that the pottah was a genuine one, and I doubt much if it was 
drawn up before the 22nd July 1846, when the collector dismissed 
the suit on the ranee’s pottali. The very paper it is drawn upon is 
suspicious, a dirty piece of Bengali fabric, which surely was not 
necessary when the transaction took place at Benares, where the 
best paper was to be had. 

The appellants, or one of them at least, in the wujoohat, pleads 
that in consequence of the plaintiff’s son, the present respondent, 
having given evidence for Ranee Bhoobun Mye, in a case between 
her and her adopted son, Ilurrinder Narayun Roy, the pottah had 
been given to the former. 1 clo not tliiiik the assertion, or aver- 
ment, totally without fbundation, as the late ranee, to her death, 
was opposed to her son, had very bad advisers about her, and who 
could persuade her to do any thing to thwart her son's interests. 

One of the ap])e]lants, Bhyriib Iiider Narayun, has since the hear- 
ing of the appeal (or papers connected with it) filed a petition, with- 
drawing from the a]q3eal, as ho had given the respondent some 
land in exchange for what he claimed, and had been decreed to 
him; and the resjmnJcnts’ vakeel, with reference to the Sudder 
Court’s orders in the case of Gopal Loll petitioner, (page 668 of the 
Bengali Gazette for 18/>l) argues that this court cannot disturb the 
])rincipal sudder ameen s decree. The cases, however, arc not semble. 
Though joint appellants, the land claimed by the plaintiff w'as not 
held by them Jointly, each having a srparate sliare, under a regular 
butwarra made of the pergunnah, and in sucli case, the act of one 
can in no wuiy bind the other, or tic up tlie hands of the court in 
disposing of tJie aj)peal still on the file. From w^hat has been stated 
above, it will be seen what changes there have been nuule in the 
nature of tlie claim, and also of the parties, (Bhyrub Inclcr Narayun 
was not sued in the collectorate) and this getting one of the appel- 
lants to withdraw his appeal, is only a rnse\ and quite in keeping 
with the rest. It therefore only remains for me to decree the appeal, 
and reverse the principal sudder ameen’s, founded on a document 
not proven, and which there is every reason to suspect was a forgery, 
as it w^as never produced in any court till the 1 2th of December 
1846, or nearly thirty-four years after it bore date. This decree 
wdll not alter, or affect any relinquishment of lands made by the 
appellant Bhyrub Inder Narayun Roy to the respondent, and which 
in fact, are not all at least included in the original plaint by his 
father. Bhyrub Inder Narayun will pay his own costs, and the respon- 
dent Hurrinder’s costs in this court. The costs in the principal 
sudder ameen’s court to be paid by the parties respectively. 
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Tue 18th February 1851. 

No. a of 1848. 
lle<juhir Salt. 

Meer Durbesh Ulleo, Plaintilf, 
versm 

Ilafez-ul-Nessa, widow of Mcer Sliiiiriseer Ullee deceased, Abed-ul- 
Nessa, widow of Meer Emam Ullee deceased, and inotlier of 
Hosain Ullee, a minor, Moorad Ullee, Sajiin Mnndul, Soobanee 
Mundul, Saduk Mnndul, Moolee Khan, Jnnglioo Khan, Khazeh 
Ullee alias Goohee, Kohmut Sircar, Ameer Sircar, Bungshee 
Biswas, Panchoo Mundul, Kullum Mundul, Jagheer Mundul, 
Asinut Khan, Tiigroo Sheik, and Khej)aec Khuinaroo, Defendants. 

This suit was instituted on the 31»t of October 1848, and retain- 
ed on the judge’s file with reference to the or^lers of the Sudder Court 
in re the pauper’s application made to that court, and directing the 
admission of the suit. 

Tlie plaintitf, as one of the sons of one Mccr Shumseer Ullee, 
deceased, claims a one-third share of certain jutes in zillah Nuddeah, 
and this zillah, laying lus suit with mesne profits, at rupees 10,645- 
12-0. None of the defendants have attended, including some made 
parties since the suit was instituted, in consequence of the death 
of the original defendants. After reading the plaint, the plaintifl’s 
vakeels were asked what quantity of land was claimed by their 
client in the respective villages or mouzas, as without such speci- 
fication, the court could not decree ^portion of the whole. Both 
were, liowevcr, unable to answer the question, or give any reply, only 
that they had given boundaries in a separate furd, or schedule from 
the plaint. As from the circumstance of the suit being undefended, 
it is the more necessary the court should liave full particulars of 
what quantity of land in each mouza is claimed ; that there may be 
no mistake in decreeing the same, the plaintiff, from the omission 
of these •particulars in his plaint, must be nonsuited, and all costs, 
relating to stamp fees,^ be realized from him, liaving sued as a 
pauper. The vakeels being entitled to one-fourth of the prescrib- 
ed fees under Section 7, Act I. of 1846. 
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Th k 1 9'r II Fk b u u a u v 1851. 

No. 110 of 1850. 

Reynfar Suit. ^ 

Kirj)a Mye Dihhea, M’idow of Hurkaiiiit Roy, deceased. Plaintiff*, 

veraua 

Raja Kishen Chunder, Kaleekaunt Lalioree, Shaiiia Soondree 
Dibbea, and Kam Moliun Roy, Defendants. 

A SUIT exactly similar to the present one was before instituted in 
the principal sudder aineen’s court, who decreed for the plaintiff; 
but, in aj)pcal, the claim was dismissed by the Sudder Dewanny 
Adawlut on the 16th of April last, {vide Sudder Decisions for 1850, 
from p. 112 to 117.) This suit therefore cannot be again enter- 
tained under the rules laid down in Section 16, Regulation III. of 
1793. 

Again, liad not the suit been barred, under the law above stated, 
the court could not entertain the suit, as, before entering on the 
merits, it would have to create a title in a person, who liad deceased 
before the institution of the suit, and to declare that he, Ilurkaunt 
Roy, was the proprietor of the putnee talook, though the kuballah, 
or conveyance of the putnee, w'as in the name of Juggurnath. To 
do so would be, directly, to conti’adict the terms of the conveyance 
of the putnee brought to sale as the property of Juggurnath Roy. 

The suit is therefore dismissed, without calling for any farther 
pleadings, and the plaintiff* charged with all costs ; but the vakeels 
of the parties will only receive one-fourth the prescribed fees under 
Section 7, Regulation I. of 1816. 
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Present: T. WYATT, Esq., Judge. 


Tue 20th February 1851. 

No. 3 of 1849. 

Appeal from a decision of the Principal Siidder Ameen, dated the 
2;yth January 1849.^ 

Mussiimmat Korana Moi Dibea and Molies Chiinder Roy, son of 
Aiiund Chunder Roy, (Defendants,) Appellants, 
versus 

Pertal) Sing Dogar, (Plaintiff,) Respondent. 

This suit was instituted by the respondent for the recovery, from 
tlie aj)pellants and two otlier defendants in the suit, of the sum of 
rupees 1,113, annas 12, pie 9, krants 12, besides interest, as discharg- 
ed by him on account of a decree of tlie 30th June 1841, for rupees 
1,391, annas 13, pie 9, passed against him (respondent) and the 
other defendants, after deducting therefrom rupees 1,391, annas 13, 
pic 9, tlie portion of decree for which he was liable. The lower 
court, in an exparte trial, decreed for rupees 968, anna 1, pie 6, 
with interest besides costs, against the appellants, being two of tliree 
sliares of rupees 1391, annas 13, pie 9, before decreed, exclusive of 
interest, of which one was payable by the respondent, and the other 
two by these appellants: the other two defendants in the suit, at 
the request of the respondent, being released from liability. 

On appeal, tins decision of the lower court Avas considered unjust, 
on the grounds that, as tlie decree of the 30th June 1841 had been 
j)assed against five defendants, (including the respondent as one) the 
appellants, as two of those defendants, ought not to have been made 
liable for more than two-fifths of the amount then decreed, and that 
the other two defendants ought not to have been exempted from 
liability in the present suit. 

On review of the proceedings, since it appears that the appellants 
wilfully neglected to attend the lower court under the Court’s Circu- 
lar of the 12th March 1841, the appeal must bo dismissed. It is, 
therefore, so ordered, and the decision of the lower court of the 25th 
January 1849, is confirmed. 


18 
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Thk 24th Fkbruary 1851. 

No. 154 of 1849. 

Appeal from a decision of the Moonsiff of Olipore, dated 9 th 
November 1849. 

Mussummat Raclamoney Dossea, (Defendant with others,) Appellant, 

versus 

Mussummat Kumla Dossea, widow of Bholanauth, 
(Plaintiff,) Respondent. 

This suit was instituted by respondent to recover possession of 
a jote, with mesne profits from date of dispossession, sold by Khul- 
leel and his three brothers to respondent, on the 9th Bhadoon 1255, 
which deed of sale, though lost by respondent, was admitted to have 
been given by the sellers in a* petition to the magistrate, dated 12th 
Bhadoon 1255, though ‘ they complained of its having been taken 
by force, the evidence adduced in support of which complaint was 
discredited by the magistrate. 

The respondent, in addition, alleged that the sellers had subse- 
quently disposed of the disputed jote through fraud to the appellant, 
(one of the defendants) on the 27th Kartick 1255, for 50 rupees, 
whence the appellant was included in the suit. 

Tt is merely urged on appeal that the appellant, being dissatisfied 
with the judgment of the moonsiff, prays that the appellate court 
wdll revise the proceedings of the low er court. 

On a review of the proceedings, it does not apjjear that the 
moonsiff called upon Klmlleel and his brothers (defendants) for proof 
as to the deed of saleof Dtli Bhadoon 1255 B. S., in favor of the res- 
pondent having been forcibly taken from them, as stated in the fouz- 
darree before adverted to, and ])leaded by them in their answer to 
the suit. This the moonsiff should have done, as, if proved, the 
document on w'hich the plaijit is based would be invalid. 

Considering, therefore, the decision on this point to have been 
defective, I decree tlie appeal, wdth costs, reversing the orcler of the 
moonsiff to whom the case will be remanded for trial, and who will 
proceed, in re-investigating it, according to Act XV. of 1850, and 
Circular Order of the 8th May 1850. 

The value of the stamp of appeal wdll be refunded to the appellant. 
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The 2otii Fkbudary 1H5I. 

No. 55 of 1«50. 

Appeal from a decision of the Moonsijf' of Bhotmareet dated 2btk 

March 1850 . 

Kheir Mahomed, (Defendant,) Appellant, 
versus 

Shullea Sirkar, son of Goomaroo, (Plaintiff,) Respondent. 

This was a suit on the part of the respondent for the recovery 
of 150 rupees, the value of tliree poties and two bissees of dlian, 
enfraged to be delivered by the appellant (defendant) on 30th Poos 
1248 B. S., in re-payment of 50 rupees lent to tlie appellant by 
Goomaroo, (deceased) father of the plaintiff, according to a siitta, 
dated 15th Assin 1248 B. S. 

The defendant denies the claim in toto^ sftating that the plaintiff, 
if his claim were just, should iiave included in his plaint all the 
heirs besides himself and Goomaroo whom, he (defendant) mentions, 
by leaving out, he wishes to defraud. 

The moonsiff, after taking proof as to the sutta, and as to there 
being six heirs of Goomaroo, on a futwa of the la\v officer as to the 
proportion in which the personal property of Goomaroo should l>e 
decided, decreed the principal of the loan, viz., rupees 50, with 
interest rupees 49, total rupees 99, to be distributed among the 
heirs as follows. Of 96 shares, 34 to the plaintiff and 6 to Mns- 
surnmat Nuzoo Bewa, mother of the plaintiff, charging the defend- 
ant with the costs and interests equal to this decree, and rendering 
payable, by the plaintiff, the excess of costs incurred by the de- 
fendant, and the costs of the other four heirs as uzurdars for havijig 
ke])t out of view their hereditary title to participate in the property. 

It is urged on apj)eal that, owing to the irregularity of the plain- 
tiff’s suit in laying exclusive claim Iw inheritance to the property 
of Goomaroo deceased, while it is proved there are five other hei?‘s 
entitled by law to share in the property, the plaintiff* ought to have 
been nonsuited by tlie lower court. 

The issues to be decided were first, wliother the sutta was valid; 
second, whether, as set forth by the ^lefendant, there were other 
heirs, independent of the plaintiff', to the personal property of plain- 
tiff’s father, Goomaroo ; a matter which plaintiff’ was alleged to have 
concealed; and, tliird/ if there were other heirs, whctlier the plaint 
was not liable to be nonsuited on the score of irregularity. 

In the lower court, the first and second issues were established, 
and as to the third, I consider the plaint was irregularly instituted, 
and ought to be nonsuited. The plaintiff* ought to have included in 
his suit the other heirs of his deceased parent Goomaroo, eitlier as 
plaintiffs, or (if not ready to sue) as defendants. The moonsiff. 
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partially, decreed in favor of the plaintiff and his mother without 
the latter having been made a party to the suit, and he passed no 
order as to the distribution of the remaining property among tlie 
remaining heirs. For these reasons, I decree the appeal, with costs, 
nonsuiting the plaintiff and reversing the decision of the moonsiff. 


The 25th February 1851. 

No. 66 of 1850. 

Appeal from a deciaion of the Moonsif of Bhotmaree, of2bth 
March 1850. 

Shullea Sirkar, (Plaintiff,) Appellant, 
vers\is 

Kheir Mahomed, (Defendant,) Respondent. 

The above only being a counter-appeal of the respondent in case 
No. 55 of 1850, above disposed of, the reasons for the decision 
passed in that case (55 of 1850,) equally apply to this appeal. This 
appeal is, therefore, dismissed, with costs, the original plaint non- 
suited, and the decision of the moonsiff reversed. 
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Present: H. V. HATHORN, Esq., JunoE, 


The 17th Fehkuauy 1851. 

No. 80 of 1848. 

An original suit decided by H. V, HatJ^prn, Esq., Judge of Zillah Sarun, 
dated lOM February 1 85 1. 

Khajeli Talib AH Khan alias Khajeh Sultan Jan, Plaintiff, 

versus 

Rajah Sahib Puhlad Sen, Defendant. 

Claim, Company’s rupees 76,000 principal, and Company’s 
rupees 1 1,134, interest (from 7th March 1846 to 15th August 
1848), total Company’s rupees 87,134, on a bond, dated 7th March 
1846. 

This suit was instituted by plaintiff, (the eldest son of Khajeh 
Ilosein AH Khan, deceased,) on the 15th August 1848, 

The bond was stated to have been executed by defendant at 
Meeton ghat, in the city of Patna, but the defendant being a 
resident of Sarun, the suit was instituted in this district. The 
bond sets forth that certain personal and court expenses being 
necessary, (^Maboodee and durbaree”) the defendant had taken a 
loan from plaintiff* of Company’s rupees 76,000, and had pledged 
(as security) his villages appertaining to the Raj Ramnugger, wliich 
he bound himself not to alienate until the aforesaid amount, princi- 
pal with interest at 8 annas per cent, per mensem (or 6 rupees per 
cent, per annum), had been liquidated in full, and which he promised 
to effect in the month of Chyte 1254 Fusily, failing which, the 
plaintiff* would be at liberty to realize the debt, with interest, from 
the aforesaid property. 

The defendant admits tlie execution and registration of this bond, 
but urges that no add'quate consideration was received. He recapi- 
tulates the manner in which the bill of sale for a fourth share of 
Raj Ramnugger had been previously taken from him (under date 
the 13th September 1844), by plaintiff’s father, Khajeh Hosein AH 
Khan, for the nominal consideration of Company’s rupees 75,000, 
upon a promise that he, Khajeh, would pay all the necessary 
expenses of the suit (then pending) to establish his claim to the Raj 
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Rarnnu^ger; but that tli« father fled upon a charge of rebellion pre- 
ferred against him by the Government, and had paid no expenses ; 
upon wliich he applied to the son, (the plaintitt' in this suit) who 
urged that his father’s property was all under attachment, and tlie 
bill of sale of no use to him; but if he (the Rajah Puhiad Sen), 
would give him (Sultan Jan) a separate bond for that amount, 
pledging the whole of his property, he, Sultan Jan, would consent to 
pay the necessary law expenses &c., (“ lal)oodee and durbaree”) and 
accordingly he (the defendant) had been induced to come to this 
arrangement, but that plaintiff had not paid him a cowree of the 
money, either at once or by instalments, and had rctluced him to 
the necessity of borrowing money elsewhere ; and now he, plaintiff, 
conies forward with this suit to recover the amount of liis bond for 
Company’s rupees 76,000. Thp following reasons are further offer- 
ed for disbelieving and rejecting the plaintiff’s claim: 

First — That plaintiff ‘was himself in debt, and had borrowed 
money from Bugwanlal, and, therefore, was not in a situation to 
lend so large a sum as 76,000 rupees to another person. 

iSecoiidlt /, — That it is usual to take loan from bankers or moha- 
juns, but such was not done in this case. 

Tliirdli /^ — That it may be inferred, from the terms of the bond, 
that no consideration was given, and the claim is, therefore, in- 
admissible. 

Fourthly , — That at the time of executing the bond, the suit for 
his property (the Raj Ramnugger) was pending in appeal before tlie 
Sudder Dewanny Adawlut,how tlien could he, plaintiff, be justified 
in pledging that wdiich was not his own ? 

Fifthly , — That the plaintiff had in fiict added Company’s rupees 
1,000, to the purchase-money for one-fourth of the estate, whicli he 
had previously agreed to sell for rupees 75,000, and had exacted a 
separate bond for the aggregate amount of Company’s rupees 76,000 
in lieu of purchase-money, but which he had not received. 

Sixthly . — It is remarked that if plaintiff had jireviously sold 
outright a fourth share of his property for ru)iees 75,000, how 
could he afterwards pledge his entire estate for the further sum 
of Company’s rupees 76,000 ? 

In reply ^ the plaintiff refers to the defendant’s previous admissions 
in court, in regard to the sale of one-^fourth of the Raj to his father, 
and, therefore, plaintiff’s plea of not having received the purchase- 
money was useless ; that in point of fact the two transactions were 
separate and distinct, and that the defendant had taken from him, 
the plaintiff, the full amount of this bond, viz. rupees 76,000, in 
cash, and in one payment ; that he had made over the bond to him, 
the plaintiff, and had caused it to be registered, and that its 
execution was not only admitted, buj, would be clearly proved 
by evidence, and that the insertion of the words laboodee and 
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durUaiW' ill tlie bond (indicating the necessity of borrowing,) did 
not })rove that the money liad not been taken in casli. 

No rejoinder is added, lint an amended answer is stating 

that the Khajeh had previously taken from him a bond for Company’s 
rupees 35,000, dated 17th June 1845, vvliich was the estimate of 
the expenses for conducting the suit for the Raj Ramnugger, and 
that the Khajeh gave him in return a note-of-hand promising not to 
demand interest until he should obtain possession, and that, on 
applying to the son to fulfil his father’s engagement, this bond for 
Company’s rupees 76,000 was taken, and the liond for Company’s 
rupees 35,000 returned, but that he had obtained no adequate 
consideration for either^ and that both tin’s bond and the bill were 
based upon an illegal transaction, viz. champerty.” 

The plaintiff replies to this, urging that there is no illegality 
whatever in the proceeding, and repeating that the expenses of the 
suit were not defrayed by him or his fatfier, and that this trans- 
action is totally unconnected with the bill of sale, and that the 
loan was given at once, and in cash. 

The parties were severally called upon in the principal sudd or 
ameen’s court to substantiate their respective allegations, under the 
})rovisions of Section 10, Regulation XXVI. of 1814. 

The plaintiff, out of eight (8) witnesses to the bond, has produced 
three only, representing tliat two others are not to be found, and 
the remaining three are deceased. Five witnesses have gi\ on 
evidence to their knowledge of the circumstances of the case, and 
two to the fact of subsequent demand. Plaintiff also presents copy of 
defendant’s petition filed in the principal sudder ameen’s court for 
execution of his decree, which admits the transfer by sale of 4 annas 
to the Khajeh Ilosein Ali Khan, after the decree had passed in the 
principal sudder ameen’s court 

Tile defendant has cited five witnesses to disprove the payment of 
any consideration at the time when the bond was executed, and in 
support of certain monthly allowances and current expenses paid 
by plaintiff after the execution of the bond, and when the defend- 
ant’s suit for Raj Ramnugger was pending before the Sudder 
Devvanny Adawlut 1 proceed to consider the allegations and 
})roofs adduced in support and in refittation of this claim. 

JUDGMENT. 

The defendant admits the execution of this bond, but pleads, 
amongst other objections, that no adequate consideration was re- 
ceived, whilst plaintiff avers that the latter was paid down in cash, 
and at once, when the bond was executed. It is, therefore, necessary 
to consider, first, this main point at issue, whether the amount 
stated in the bond was actually paid or not. 

It has been already held by this court (27th December 1850) 
that the amount purchase-money (viz. Company’s rupees 75,000) 



for tlie sale of a fourth share of the Raj Ramriugger to Kliajeh 
Hosein Ali Khan, was not paid by defendant or his father, and the 
elaim for possession has, therefore, been thrown oflt. The alleged 
bill of sale alluded to was dated 23rd September 1844, This bond 
bears date the 1th March 1846, at a time lohen the suit of Pahlad Smi^ 
for possession of the Raj was pending in appeal before the Sudder 
Dewanny Adawlut. 

Dates, 

Decree of principal sudder ameen, dated 27th February 1845. 
of Sudder Dewann}^ Adawlut, dated 9th September 1846. 

The following is a brief abstract of the evidence of the witnesses 
cited by plaintiff to the execution of this bond, and to payment of 
the amount in full. 

These witnesses give both th^ precise English date of the trans- 
acition, and the corresponding Hijeree date, and the time of day 
and place, and particularize with accuracy the number of bags, the 
amount of each, and how they were brought by one set of people, 
and taken away by another, and the conversation which ensued 
between the parties and the value of the several sheets (three in 
number) on which the bond was engrossed. They even remember 
the witnesses, who signed in Hindee,” and those who signed in 
" Persian, ” and name the man w ho affixed the raja’s seal to the do- 
cuments. The evidence of these witnesses was taken on the 13th 
and 20th January 1849, and the transaction to which they testify, 
occurred on the 7th March 1846, being 2 years and 10 months ante- 
cedent. Now it is clear that the memories of these witnesses must 
either be w^onderfully retentive, or that their recollections must 
liave been recently refreshed, to enable them to speak of details 
wdth such remarkable precision and accuracy ; their testimony 
could scarcely be more perfect than it is in every minute coin- 
cedent; but evidence, I apprehend, may be too perfect, and after 
su(*h lapse of time naturally creates suspicion ; or without very recent 
refreshing, this concordance, in regard to dates in differest eras, 
the number of bags, the amount in each, even the number of 
slieets of stampt paper on which the bond w^as engrossed, and the 
conversation which took place, seems almost impossible. The only 
inference to be drawn is that these witnesses must have been tu- 
tored: their evidence is thus materially weakened in my estimation, 
and my confidence in its trustworthiness considerably shaken. The 
execution of the bond is however admitted by defendant. The mate- 
rial point, therefore, to ascertain is, whether the consideration was 
actually paid down at the time, as averred by defendant, or sub- 
sequently liquidated, either in whole or in part. 

From the whole tenor of this case, taken in connection with the 
previously alleged transfer of one-fourth of the estate for the sum of 
75,000 rupees said to have taken place 18 months previously, I am 
inclined to the opinion set forth by the defendant, that the plaintiff’s 
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father, Khajeli Hosein Ali Khan, on behalf of Pnhlad Sein, at first 
agreed to bear the expenses of the suit whilst pending in the zillah 
courts, and took a bill of sale for one-fourth share of the estate in 
litigation of one period, and a bond for 35,000 at another; and, 
afterwards, his son (the ^daintiff) when applied to carry him, the 
plaintiff, through the Sudder Court, at a time when the father was 
in difficulty, took advantage of the man’s imbecility, and demanded 
a fresh bond from Saheb Puhlad Sein in plaintiff’s oion name, giving 
a promise that he would pay the necessary expenses of the suit in 
appeal, and which for a time were so ])aid by plaintiff; but I firmly 
believe that no money was actually paid down at tlie time of ex- 


ecuting the bond, as set forth by plaintiff*, or that the full amount 
of the bond was ever realized by plaintiff*. 

If, as stated by plaintiff* in this and the former suit, 75,000 Co.’s 
rupees was the amount consideration actu- 

i8«!*bLd nrSTsTc! “"y of ami Company’s 

rupees 76,000, for tins bond, (taken only 


18 months afterwards,) it is clear tliat the defendant must have 


been put in possession of cash to the amount of Company’s rupees 
1,51,000, (independant of the bond for Company’s rupees 35,000 said 
by defendant to have been returned, but declared by plaintiff to have 
been lost, and mysteriously found by plaintiff*.) Now it is beyond all 
grounds of probability to suppose that so large a sum could have been 
required to conduct this one suit through the courts even supposing 
that the defendant had been most liberal in his donations to tboso 


who may have assisted him in conducting the case to a final 
termination. 


Again, there is no evidence that this large sum of money was 
brought from any banker’s bouse, and the Khajeh himself, it is 
known, was no banker, and was not likely, as a private individual, 
to Iiave so large a sum in cash in his private dwelling-house at 
Patna, 


Farther, if it be true that tlie amount of this bond was paid to 
Sahel) Puhlad Sein, in March 1846, how is it tliat small sums of 
money were immediately {rfterwards paid to the raja on demand, 
viz., 500 rupees, and after ten days, 150 rupees more, and a promise 
to pay the three mooktars (employed’ by the raja,) at the rate 
of 25 rupees each per mensem, •and \vhich payment is said to have 
continued for some months ; and, again, upon obtaining a decree, the 
plaintiff, it is stated, sent another 1,000 rupees to the raja to be 
distril)ute<l among bis people ui)on receiving intelligence that ho 
had won his cause. Bull)n(lhur Opadea and Mohunt Bulraindas, 
and Wazeer Ali, and Jhouklal, and Joiram Sing have sworn to 
these subsequent payments. 

Taking these various points into consideration, I am forced to 
believe that the witnesses, who have testified to the payment of 
the 7 6,000 rupees in thAr presence, have been tampered with and 

19 * 
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I feel satisfied that no adequate consideration for this bond has been 
given; and the assertion made that the full amount was paid down 
in cash at the time of executing the deed, I considerate be altogether 
unworthy of credit For these reasons, 1 reject this claim. 

Ordered, 

That this suit be dismissed, with full costs, to be liquidated by 
plaiiitifi. 

The 17th February 1861. 

Nos. 1 and 2 of 1848. 

A Regular Appeal from a decuion passed hy Moulvee Mahomed Rafiq^ 

late Ex-Ojfficio iSudder Amee^ of Sarun, dated Wth January 1848. 

Musst Pootlee Koer Qiid Musst Kunchun Koer, (Defendants,) 

Ai)pellants, 

versus 

Sheikh Abrahim and Moula Buksh Khan, (Plaintiffs,) 
Respondents. 

Claim, Company’s rupees 711-8-2-8, being the profits (principal 
and interest) of a farming engagement from 1249 to 1251 Fussily, 
of the vilhigos Ekdurwa and Pithourcc, pcrgnnnah Sepore. 

This suit was instituted by plaintiffs, on the 21st August 1845, 
setting forth that they had taken in farm the defendants’ half share 
in the above villages at a yearly rental of Company’s rupees 471, 
for the years 1249 to 1251 Fussily; and after paying rent for 
1247 and 1248 Fussily had been dispossessed (viz. in 1249); and esti- 
mating the gross collections at Company’s rupees 662-6-0-16, claim 
from the inaliks the excess profits on the farm from 1249 to 1251 
Fussily, inclusive, with interest after deducting their annual rent, thus 


In 1249. 





In 1250. 

In 1251, 




A. 

P. 

K. 


A. 

P. 

K. 


A. 

P 

K. 

Co.’s Rs. ... 

662 

6 

0 

16 

191 

6 

0 

16 

191 

6 

0 

16 

Deduct rent. 

471 

0 

0 

0 

Int. 45 

12 

8 

0 

22 

14 

4 

16 


191 

6 

0 

16 

237 

2 

8 

16 

214 

4 

4 

16 

Add interest. 

68 

11 

0 

0 

*■ 








Total..., 

260 

1 

0 

16 










making a total of Company’s rupees 711-8-2-8. 

Defendants (the inaliks) pleaded that the farmers had fallen into 
arrears in 1247-48 Fussily, and that they had exercised their legal 
right to resume, and had appointed a sazawul to collect the rents 
for 1249 Fussily; and, in 1250, had taken an advance of Com- 
pany’s rupees 600 from Sahibram Putwarry and placed him 
in possession. 
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A third party, Cliutterpan Misser, disputed the right of the 
maliks to alienate the property, (as he styled it,) representing tl}at 
under a decree of court, tlK*y, the defendants, had only a life inter- 
est ; but a simple lease on advance from year to year cannot bo 
regarded as a mortgage or conditional sale which might lead to 
tlie alienation of proprietary right. 

The sudder ameen, after drawing the issues of this case, and 
calling upon the parties for their respective proofs, deputed an 
ameen to make local investigation, when it was found by evidence 
taken on the spot, that tlie rental of the two villages, amounting 
to Company’s rupees 1156, or Company’s rupees 578, on account 
of defendants’ half share; and, it fiirther appeared, that 205 rupees 
had been realized by plaintitis in Assin 1249 Fussily. The balance 
in favor of plaintiffs therefore stood Uius — ^ 

1249 F. 1250. 1251. 


^ Collections,.,. 578 Ditto, Ditto, Deduct realized by 

Farmer’s rent, ... 47 1 Ditto, Ditto, Plaintiff's in 1249 F. 

V ^ / 

Excess Proft,... 107 107 107 321—205 = 116 0 0 

Add Interest,... 0 2 2 9 11 15 5 = 14 2 2 


Total,... 130 2 2 


The sudder ameen accordingly decreed this reduced balance to 
plaintiff’s, with costs in proportion. 

Both parties have appealed in this case: plaintiffs urging that the 
item of 205 rupees w^as not realized, and should not have been 
deducted, and the defendants maintaining that they were justified 
in ousting their defaulting farmers. 

• Judgment. 

I observe that the separate suit of the maliks for the recovery of 
the arrears of this farm for 1247, 1248 and 1249 Fussily, has been 
dismissed, and I think justly, on the; ground that tlie maliks had 
previously sued summarily to^recover the balance of 1247 Fussily, 
and failed then, as they do now, to establish that any arrears were 
due. Two receipts for the full rent were filed and proved, and the 
farmers’ acquittances for the rent of 1248 Fussily have been duly 
authenticated in the lower court. Thus the default of the farmers 
in 1247 and 1248 Fussily not having been established, the proprie- 
tors were not at liberty to cancel tlie lease before the expiration of 
the term, and the farmers are, therefore, entitled to the profits from 
that year 1249 Fussily to the end of their lease, viz., to 1251 Fussily, 
which the sudder ameen has awarded. The realization of Company's 
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rupees 205, by the farmers in 1249 Fussily, is proved. Indeed, 
plaintiffs admit collecting that sum in 1249 Fussily, but plead hav- 
ing carried it to the credit of the preceding ycar.^ Tliis does not 
appear to have been the case. For the above reasons it is 

Ordered, 

That the appeals (Nos. 1 and 2) in these two cases, from the sudder 
ameen’s court, be dismissed, with costs, and the decision of the lower 
court be affirmed. 


The 17th February 1851. 

No. 2 of 1848. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafiq^ late 
Principal Sudder Ameen ofSarun, dated 1 \ th January 1848. 

Musst Pootlee Koer and Musst. Kuiichun Koer, (Plaintiffs,) 
Appellants, 
versus 

Sheik Ibrahim and Moula Buksh Khan, (Defendants,) Respondents. 

Claim, Company’s rupees 1552, 6 annas, 3 pics, being the prin- 
cipal and interest on account of arrears of rent in 1247, 1248 and 
1249 Fussily. 

This suit was instituted on the 17tli December 1845, Plaintiffs, tlio 
maliks of a half share of inouzas Ekdiirwa and Pithouree, pergunnah 
Sipore, claimed their share of rent from 1247 to 1249 Fussily, inclu- 
sive, at the rate of Company’s rupees 471 per annum, with interest 
as per account. 

The defendants pleaded pa 3 "ment in full, and submitted a sum- 
mary decree in tlieir favor on account of the year 1247 Fussily, 
and produced an acquittance for the year 1248 Fussily, wliich latter 
was proved by witnesses in the lower court. The principal sudder 
ameen has accordingly dismissed this claim. In dissatisfaction, 
plaintiffs appeal ; but I find no sufficient reason to interfere,„ I have 
to observe, independent of the grounds stated by the principal 
sudder ameen in his decision, that if the arrears for 1247 Fussily 
liad not been liquidated in full, the proprietors W'ould not pro- 
bably have granted an acquittance fur the following year; for it 
is usual to carry all payments of rent, in the first instance, to the 
credit of arrears, and, afterwards, to the liquidation of current dues ; 
and, moreover, I observe that receipts for 455 'rupees and 45 rupees, 
on account of rent for 1247 Fussily, w ere filed in the summary suit 
case, and authenticated ; and respecting the arrears for 1249 Fussily, 
an ameen who was deputed to make local inquiry, found that 
defendants had been dispossessed, as pleaded on the 15th Assin 1249 
Fussily, and the amount stated to have been collected by the 
farmers in that year, viz., 205 rupees, has been duly credited to the 
malik’s account, {vide preceding case.) 
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Tills counter claim of the maliks, appears to have been instituted 
for the sole purpose of getting rid of the farmers in possession, and 
to cancel their lease, and to give possession to Sahibram from whom 
they had taken a pecuniary advance ; for I observe, that it was not 
instituted until four months after the farmers had sued them for loss 
sustained by being thus dispossessed before the expiration of their 
lease; or otherwise, whi/ did they delay for Jive years in prosecuting 
the farmers after their summary suit for rent liad been dismissed as 
groundless ? 

For the above reasons, it is ordered that this appeal No. 1 from 
the principal sadder aineen’s court be dismissed, with costs, and the 
decision of the lower court be affirmed. 


The 22nd FbbrTjarv 1851. • 

No. 1 of 1849.* 

A Regular Appeal from a decision passed by the Acting Collector of Sarun^ 
dated 28 /A Avgust 18^9. 

Maharajah Ncwul Kisliwur Singh, (Plaintiff,) Appellant, 

versus 

Tilukdliarry Tewarry and others, (Defendants,) Respondents. 

Cr.AiM. for resumption and assessment of 91 beegahs of land in 
Rampoor Chup-Kerya, pergunnah Muj ho wrah, valued at Company’s 
rujiecs 1638. 

Plaintiff as the settlement proprietor of the village, has sued for 
the resumption and assessment of this land, and wliich had been 
relinquished by Government, under Regulation II. of 1819, (being 
inider 100 beegahs) by an order of the deputy collector, dated lOtJi 
February 183^ 

Defendants pleaded that the land w\as rent-free by tyrant obtain- 
ed by Ids progenitor Nagmunnee 1 ewarry from Joogul Kisliwur 
Siugh, plaintiff’s grandfather, dated 8th Pi)os 1179 Fussily, (1772) 
previous to the settlement made with plaintiff’s ancestors, 
and as such was not liabltj to resumption by jdaintiff; observing 
also tliat it was situated in tuppeh Sukrna^ and not tuppeli Snnv^a^ 
as stated by plaintiff, and having been deducted from the estate at 
tlie time of the Government se’ttlement, plaintiff’ was not entitled to 
tlie revenue. 

The acting collector (Mr. F. B. Kemp) after requiring a report 
from his record keeper in regard to this land, lield a proceeding, on 
the 28^/i July 1849, calling upon the parties respectively to submit 
within a month their proofs, viz., the plaintiff was required to prove 
that the land was included in his estate, and w^as liable to resump- 
tion, and in what tuppeh it was situated, and defendant was to 
produce his sunnud and proof of possession, since the original grant 
to the period of its relinquishment under Regulation 11. m 1819. 
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On the 24th August 1849, the officiating collector brought up 
the case and, adverting to liis former proceeding, observed that the 
plaintiff had failed to submit any proofs in suppcjttt of his claim, 
notwithstanding that a month had been allowed for that purpose, 
and accordingly dismissed the suit, with full costs. 

Plaintiff appeals in dissatisfaction, urging that the collector’s pro- 
ceedings are informal ; that he should in the first instance have 
called upon the defendants to file their proofs, and then allowed him 
(the plaintiff) another ?vrek to enable him to reply before disposing 
of the case thus summarily. 

Judgment. 

The plea is good, and this suit must be returned to the collector 
for re-trial and decision, with reference to Clauses 2 and 3, Sec- 
tion 30, Regulation II. of 1819. The collector, according to the 
law above cited, should Irave required the defendant to attend in 
person or by vakeel within the period of one month, and to produce 
his proofs in support of jDossession, and his claim to hold free of 
assessment, and after allowing the claimant to inspect and examine 
them, should have been called upon him to deliver, within the period 
of seven days, a full statement of the grounds on which, with refer- 
ence to the documents, he might consider the tenure of the defend- 
ant invalid, and the land liable to assessment; and afterwards 
proceeded to investigate the case, and record his final judgment. 
The onus prohandi, in such cases, clearly falls upon the defendant 
in the first instance, but this suit has been struck off the file upon 
the alleged default of plaintiff and within the period prescribed by 
law, and without any proofs having been filed by defendant in 
support of his claim to hold rent-free. 

Ordered, 

That the proceedings of the collector of Sarun in this case be 
annulled, and returned in order that he may . proceed according 
to law. The costs of suit to be awarded on the final detfermina- 
tion of the case. The value of the stamp on the petition of appeal 
to be refunded. 
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The 22nd Februakv J85I. 

No. 2 of 1849. 

A Regular Appeal from a decision passed by the Acting Collector of 
Sarunt dated \th December 1849 . 

Sheik Izhar Hosein, guardian of Furhut Hosein, minor son of 
Khurshed Hosein, deceased, (Plaintiff,) Appellant, 

versus 

Kheiratee, son of Bechon Khan, (Defendant,) Respondent 

Claim, for resumption and assessment of 1 beegah, 10 doors and 
10 doorkees, on account of plaintiff ’s share in Rahempoor-delia, 
pergunnah Mangee ; valuation Comjfany’s rupees 63. » 

This suit was instituted before the c(41ector under Section 30, 
Regulation II. of 1819, 12 annas of this estate which formerly 
belonged to Hosein Ali, Shujait Ali, and Bebee Meena, &c. (heirs 
of Sliahamut Ali Khan) had been mortgaged to Khurshed Hosein, Ka- 
shinath Saho, and More Saho, and for which they afterwards obtained 
a decree of court for possession ; but, subsequently, the share of 
Bebee Meena, (the widow of Nusrut Ali Khan) was sold in execu- 
tion of a decree of court, leaving 8 annas only in possession of the 
mortgagees. The share of plaintiff’ is set forth in the plaint at 
3 annas 4 pie, Kashinath at 2 annas 8 pie, and More Saho at 
2 annas, and plaintiff* sues for resumption and assessment of 1 beegah 
in possession of defendant, corresponding with his fractional share, 
(3 annas 4 pie). 

The collector has dismissed the suit in the absence of defendant, 
(who was not to be found) upon the ground that the property is 
joint and undivided, and a decree could not pass in regard to plain- 
titf’s alleged share: that it was incumbent upon the plaintiff*, first, to 
apply for a partition of his share, and, afterwards, bring forward 
this claim for resumption. 

• Judgment. 

It appears to me that the collector has mistaken the nature of 
the case before him. The only question for the collector to decide 
was the validity or otherwise* of the alleged rent-free tenure, and 
not the amount assessable thereon, or the amount payable to each 
co-partner. The plaintiff’, moreover, has set forth in his plaint the 
extent of his share, and which has not been disputed, and plaintiff 
as a co-sharer in a joint undivided estate is, therefore, entitled to 
have this point (quoad the validity of defendant hohling rent-free) 
adjudicated. The amount of rent due to each co-sharer is not at 
present at issue. The collector’s inquiry must necessarily be 
restricted to the right to resume, and no injury to the absent co-sharers 
can possibly arise by such inquiry as they are no parties to this suit. 



25 


ZILLAH fiAUUN 


Ordeked, 

That the proceedings in this case be returned to the collector for 
trial de novo, and liis decision, dated 4tli December t849, be annull- 
ed. The costs of suit to bo adjudged on the final decision of the 
case. Appellant will receive back the value of the stamp on his 
petition of appeal. 


The 22nd February 1851. 

No. 5 of 1848. 

A Regular Appeal from a decision passed hy Mouhee Mahomed Rafiq, 
late Principal Sudder Amten of Sarun, dated 1-1 January 1848. 

^ Shah Ibrahim Ali alias ShaJi Soopun, (Plaintiff,) Appellant, 

versus 

1, Musst. Sheobirt Koer, (widow of Puddomlal) 2, Musst. Bissumber 
Koer, (wddow of Anooragee Lai,) 3, Sheik Kheiroodeen, 4, Ki- 
roder Lai, 5, Manorut Tewarry for self (and guardian of, 6, 
Nnkched Tewarry, a minor son,) 7, Kern Miser, and 8, Sillount 
Lai, (brother of Pudduin Lai,) (Defendants,) Res[K)ndents. 

Claim, for possession of the entire village chuck Pursornin, per- 
gunnah Bareli, with mesne profits, from 124.5 to 1252 Fusly, total 
valuation. Company’s rupees 1548-3-10-1 3-16. 

This suit was instituted on the 11th November 1845. Plaintiff 
sets forth, that his brother Slia llaheembuksh, on the 11th Bysack 

1223 Fussilv, *(23rd 

^ Munnoo-Bochon (w idow) ^ October 18 i 6) sold 

tin’s village to him 
for Sicca rupees 
250, and that he 
w\as in uninter- 
rupted possession 
until 1245 Fussily, 
(1837-38 A. D.) wlien he was dispossessed by defendants, and the 
cultivators who had leagued with them. He adds, in support of 
his claim, that he has occasionally brought actions against the cul- 
tivators for arrears of rent, and had under-let the village to one 
Ghoorbaree, wdio, in like manner, had realized the rents by suits in 
court, and that one Naraindas (a inahajun) had sued him for 
money lent to pay the revenue of this estate, and had obtained a 
decree ; and, furthermore, that his mother, Musst. Bechon, upon the 
death of his father, brought an action against him and others for 
her share of the heritable property of her deceased husband, and 
the ^aid Raheembuksh, (her son;) and had obtained a decree for 
her one-sixth share or 34 sahams out of 216 sahams, under date the 
16th May 1838, in which decree this village' had been specially 


Raheem Buksh— Ibruhim Ali— Kurreem I Ismail 

(Blaintiff,) Buksh | alias 
Chundoo 

^ 

I Musst. feabeeroii Wullee | 

(wife) (son.) 
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exempted, as not then appertaining to tlie estate cf Raheembuksh 
(by whom it was acquired,) and that the objections taken by Pud- 
dum Lai and Anooragee Lai, as having purchased tlie village from 
Musst. Sabiron and Sha Wullec, the widow, and son of Rahcembuksli, 
is void of truth, praying for possession, with mesne profits from the 
period of dispossession. 

Tlie suit has been defended by Puddum Lai, who, before his death, 
stated that lie and Anooragee had purchased tlie village from the 
wddowand son aforesaid, on the 2nd August 1828, for Sicca rupees 
1000, and that they had re-sold it to Kheiroodeen Hoscin and Klie- 
rodcr Lai, and the latter liad sold 4 annas to Manoriit Tcwariy ; 
observing that this suit has been instituted 1 7 years after the date 
of their bill of sale, and is not^ therefore^ cognizable under Section 14, 
Regulation III. of 1793, and Clause 1, Section 3, Regulation II. of 
1803, referring to receipts in their pcfssession for revenue paid froUjji. 
1236 to 1238 Fussily. • 

Kheiroodeen and Kherodur Lai, in like manner, confirm the above 
statement in regard to their purchase from Puddum Lai and Anoo- 
ragee Lai, and Manorut corroborates the fact of his purchase of 4 
annas from Khirodur. 

Plaintiff, in reply, maintains that, calculating from the date of 
Musst, Bcchon’s decree, (Idth May 1838) he is within the time pre- 
scribed by law, and the suit is, therefore, legally cognizable. 

The principal sudder amcen, on the 8th February 1847, drew the 
issues of this case, and called upon the parties for their proofs in 
support of their respective allegations, which having been filed, the 
principal sudder amcen observes that plaintiff has adduced no proof 
of possession up to 1245 Fussilj^ the alleged period of being dispos- 
sessed, except what may be inferred from Musst. Bechon’s case, 
which is insufficient to render this suit cognizable ; as the point at 
issue in that case was the right of the widow to succeed, generally, 
to her share of her late husband’s and son’s heritable property, and, 
moreover, the four witnesses cited by Kheiroodeen Hosein, &c., prov- 
ed possesion of the shares purchased by them up to the present 
time. The claim was, therefore, considered barred by the law of 
limitations, and has been ficcordingly dismissed by the principal 
sudder ameen, with costs. 

JupGMENT. 

This suit having bejen dismissed by the lower court under the law 
of limitation^ and plaintiff' having appealed in dissatisfaction, this point 
alone has to be considered. I find that Raheembuksh died in Febru- 
ary 1828, (lOthSrabun 1235Fussily,) and the claim of Musst. Bechon, 
the mother, for her share of her husband’s and son’s property 
was instituted on the 24th February 1829, and Shah Ibrahim Ali, 
the present plaintiff, was a defendant in that suit, along with the 
other heirs of Shah Munnoo. Plaintiff, in defending that suit, pointed- 
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ly alluded to his purchase of ckuk Pursoram in refutation of the 
widow’s claim for one-fifth of the whole heritable property including 
this village^ and Puddum Lai, and Anooragee Lai j^who appeared as 
tliird parties,) maintained that they had purchased the village from 
Ralieembuksh’s widow and son. Here the point was prominently 
at issue, for the first time^ and the case of Musst. Bechon w^as not 
finally decided by the appellate court until the 16th May 1838, 
wlien the judge (Mr. Udny) exempted this village (and some mis- 
cellaneous land in mouza Kaza pergunnah Chcrand) upon the ground 
that it was not proved to be part of the heritable property of Ka- 
heembuksh, and awarded the widow her one-sixtii share in the 
remaining property, leaving the mooted point of proprietary right 
in chuk Pursoram an open question. 

It is true that the application of Ibrahim Ali for the registration 
of his name in the collector’j? office was made in 1816, at the time 
of purchase," and was left undisposed of until the 26th June 1832, 
when the collector recorded as his reason for striking the case olf 
the file, that the petitioner (Ibrahim Ali) had failed to support his 
ai)plication by any evidence but it does not a])pear there was any 
cause of action at that time, as none of the defendants opposed the 
plaintitl’s application for a mutation of names. I think, therefore, 
that the date of the judge’s decree (16th May 1838,) exempting this 
village from the award to the wddow Bechon (in which case both 
parties, apparently, for the first time, formally appeared at issue, and 
claimed this village by purchase) should be taken as the date for 
applying the law of limitation, and which (to tlie date of suit, 11th 
November 1845) would bring it the stipulated period of 12 

years. 

The plaintifl's claim, moreover, as compared with defendant’s his- 
tory, as to the mode of acquiring this village, rests upon very strong 
grounds, (although rejected by the j)rincipal sudder ameen as in- 
sufficient.) I observe from the report of the collectorate muhafiz 
bearing tlie collectors order, dated 26th June 1832, that Rahecni- 
hnksh himself \w 1223 Fussily (1816) presented a petition* for the 
mutation of plaintitf s (Ibrahim Ali) name, as propi-ietor of chuk 
Pursoram by purchase. Again, liaheembuksh (the seller) in his 
^‘answer” filed in Wullec Mahomed’s case, dated 21st April 1819, 
again admitted the sale of this villagp to plaintiff. Furthermore, in 
Musst. Bechon’s case, she, the mother, (through her pleader) when 
interrogated as to this sale, achnoioledged its validity. On the other 
hand, the alleged sale of this village by the widow and son of lla- 
heembuksh (a lad of 19 years of age) transferring the property into 
the hands of strangers, six months only after the death of Raheem- 
buksh, is somewhat suspicious. I observe that neither bills of sale 
is registered, but both bear the kazee’s seal and attestation. The 
proofs, however, of subsequent possession already submitted by either 
l)arty are not very satisfactory, and this material point might cer- 
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tainly be ascertained by careful investigation and inquiry. As yet 
the proofs seem ri^ither in favor of plaintiff, as we have the repeated 
declaration and acknowledgmtnt oiWxQ seller himself (Raheenibuksh.) 
I, therefore, return this case to the principal sudder aniccn for re-con- 
sideration, and decision, deeming the suit admissible. 

OltDEEED, 

That this appeal be decreed, and the decision of the lower court 
be annulled, and the suit be sent back for re-trial. The appellant 
is entitled to a refund of the institution fee. The wliole costs of suit 
to ])e adjudged by the principal sudder ameen on the final decision 
of the case. 


The 27th February 1851. 

No. 3 of 1848. • 

A Bef/ular Appeal from a decision passed hy Mouhee Mahomed Rafap late 
Ex-Officio Sudder Ameen of Sariin, dated 2i)th January KS4 I . 

Musst. Hutton Koor, for self, and as guardian of Gungapershad 
Singh alias Ghaseeton Singli, minor son of Jobraj Singh, 
deceased (Defendant,) Appellant, 

versus 

Moteclal, (Plaintiff,) Respondent. 

Claim, Company’s rupees 924-12, being the principal and in- 
terest of an advance on lease, dated 23rd Assar 1233 Fussily. 

This suit was instituted on the 25th July 1846. It appeared 
from the plaint tliat Jobraj Singh, for himself, and in the capacity 
of guardian to his minor brother, Rajkoomar Singh, along wit'li 
Maharaj Singh, another brother, conjointly took an advance of 
Sicca rupees 1300 from plaintiff, and executed a farming lease of 
3 annas 6 pie, in mouza Syedpore, pergunnah Mahair, in plaintiff’s 
favor. Tiic stipulation being that the advance was to bo repaid at 
once at the end of 1238 Fussily, or the lease was to continue until 
the loan was discharged, in one payment, at the termination of any 
subsequent year. The farftier (plaintiff) was required on his part 
to pay to the maliks annually a rental^ of Sicca rupees 66, and was 
to take the whole of the remaining rents as profits on his advance, 
and in payment of the expenses of the fiirm. Subsequently, viz., 
on 13th September 1832, Maharaj is stated to have sold his proprie- 
tary right in his one-tliird share to Heralal, the plaintiff’s younger 
brother, for Sicca rupees 1900, and, in like manner, Jobraj Singh 
is represented to have sold his one-third share to Oocheylal, plain- 
tiff’s grand-father, for Sicca rupees 1940, under date the 25th Juno 
1833 , deducting his one-third' share of the advance on 433 rupees, 
5 annas, 6 pie, in part payment of the purchase money. It farther 
appears that on Rajkoomar coming of ago, in 1234 Fussily, and 
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assuming charge of his own personal right, he mortgaged his third 
share to Ohuttrolal (plaintiff’s brother-in-law) for a certain time, 
which not being redeemed, the latter sued, and obtained a decree 
against Rajkoomar which rendered the sale to Chuttrolal absolute. 
It is farther stated that Chuttrolal re-sold this said share to plaintiff, 
who with his brother and grand-father, have thus become the pro- 
prietors of the whole 3 annas 6 pie share. 

Plaintiff now sues the heirs of Jobraj Singh for his one-third 
share (or Company’s rupees 433-5-6) of the original advance made 
to Jobraj Singh, viz., of Sicca rupees 1300, with a corresponding 
amount of interest, and rupees 58, on account of exchange, total 
Company’s rupees 924-11. The interest is claimed from date 
of dispossession, 2nd Assar 1243 Fussily, viz., when Chuttrolal in 
execution of his decree against Rajkoomar took possession and 
ejected the plaintiff. 

Defendant urges, in defence, that Chuttrolal is responsible for this 
claim, having succeeded to the rights and interest of Rajkoomar 
Singh in the said village, and that Rajkoomar, on coming of age, 
brought an action against his brother Jobraj and the Government 
for the recovery of his property improperly alienated during his 
minority, and which suit was dismissed, and that Chuttrolal is a 
relation of plaintiff, and they had conspired in this case to suit their 
own purposes and to injure the defendant. 

The reply recapitulates the averments in the plaint declaring the 
heirs of Jobraj Singh to be justly responsible for this loan taken by 
him on behalf of Rajkoomar Singh, in the capacity of guardian. 

The sudder ameen in his proceeding, dated 29th July 1847, held 
under Section 10, Regulation XXVI. of 1814, set forth the points 
at issue to be proved by each party respectively. Plaintiff was to 
prove, viz., the fact of dispossession by the decreeholder Chuttrolal, 
and the responsibility of the heirs of Jobraj Singh for one-third of the 
advance made by plaintiff, and defendants were to show the liability 
of Chuttrolal for this portion of the loan. Accordingly plaintiff* filed 
various decrees and orders of the court and others in support of his 
claim, but defendants cited only four witnesses, who failed to appear 
(after the vacation) as directed. 

The ex-ofBcio sudder ameen notices that this claim has not before 
been decided; that Rajkoomar Singh’s suit for the collections made 
on his behalf during his minority was not tried on its merits, but 
nonsuited for informality on the 6th May 1836. But in that order 
passed by the judge, it was noticed by the court that Jobraj had 
exceeded his power in granting leases extending beyond the period 
of Rajkoomar’s minority, and that the principal sudder ameen’s 
decree, dated 27th June 1838, clearly. proved that Rajkoomar Singh 
had came to his majority in 1234 Fussily, and it was also clear from 
the mochulkas” taken from the village putwarry and cultivators 
(when Chuttrolal took possession of Rajkoomar’s share by virtue of 
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his decree) that plaintiff thereby became dispossessed^ and the claim 
of interest for 1248 Fussily, to date of instituting this suit was 
therefore just The sudder ameen farther observes that the heirs 
of Jobraj Singh are clearly liable for this loan, as it was taken by 
Jobraj, who is primarily responsible to plaintiff; and defendant, 
moreover, does not deny the amount, and has failed to produce any 
evidence in refutation of this claim, passing a decree for the amount 
claimed, with interest on the principal to date of decree, and from 
that date to date of payment on the full amount decreed, including 
interest and costs. 

J UDGMENT. 

In appeal, it is urged that this advance was realized by plaintiff 
from the annual rental due to the maliks, but this nexo plea (brought 
forward in appeal for the first time) pannot be admitted. It should 
have been set forth in defendant’s answer^'' to the plaint, and, mor^ 
over, it is manifestly defective ; for one-thirfi of the rental (Company’s 
rupees 66) would yield only 22 rupees yearly, which, in tei) years, 
(from 1234 to 1243 Fussily) would amount to rupees 220 only, 
and one-third of the advance (Company’s rupees 1300) due to plain- 
tiff amounts to Company’s rupees 433-5-6. Again, this mode of 
alleged realization is opposed to the terms of the peshgee deed itself, 
which required the advance to be repaid at once either at the ter- 
mination of the five years’ lease, or at the end of any subsequent year. 
Moreover, defendant, in his answer, did not urge that it had been paid, 
but pleaded that Chuttrolal xvas liable for the amount. Now this 
court, in its decision, dated 6th May 1 836, distinctly ruled that 
Jobraj Singh had no right to grant leases on behalf of Rajkoomar 
Singh beyond the period of his minority, and it is shown in another 
decree, 27th June 1838, that^Rajkoomar came of age in Fussily ; 
and farther, the " mochulkas” taken from the village officers and 
ryots (on placing Chuttrolal in possession in execution of his decree,) 
proves that plaintiff was ejected from that period, as the village 
putwa^ry, gorait, and cultivators, stipulated to pay the rents to 
Chuttrolal from that time, nor does it appear that any adjust- 
ment of accounts in respect to this village (including this loan) ever 
took place between Jobraj and Rajkoomar Singh. It is true that 
Rajkoomar brought an action against* Jobraj (the guardian^ and the 
Government for that purpose, but it was thrown out for informality, 
and from the period of ejectment in 1243 Fussily to 1253 (or 1846) 
when this suit was iflstituted, only ten years have elapsed ; so that 
plaintiff is in time, though it does not appear nor is it necessary to 
inquire, why plaintiff delayed so long in bringing forward this 
claim. For the above reasons, I am of opinion that the plaintiff’s 
claim is just, and the principal sadder ameen’s judgment is accord- 
ingly affirmed. The costs to be liquidated by appellant. 
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The 27th Febkuart 1851. 

No. 2 of 1850. 

A Ttegular Appeal from a decision passed hy the Acting Collector of 
SaruUi dated Ath March 1850. 

Mohunlal, Soonder Narain and Acheylal, (Plaintiffs,) Appellants, 

versus 

Eteem Shah and Edil, (Defendants,) Respondents. 

Claim, to resume and assess 2 becgahs and 15 cottahs of land in 
Russoolpoor, pergunnah Barah, valuation Company’s rupees 123-12. 

This suit was instituted on the 14th February 1848 ; plaintiff’ 
setting forth that he had purchased 5 annas and 15 gundahs in tlie 
above village at auction, on account of arrears of revenue due by 
J^leemoollah, on the 29th August 1833 ; but, in consequence of dis- 
putes amongst the co-shauers, had not obtained full possession for 
three or four years after the sale, when he found defendants in 
possession of this portion of land, wdiich they forcibly retained 
without paying rent to which he was entitled, under Clause 4, 
Section 30, Regulation 11. of 1819. 

Defendants pleaded a rent-free tenure of 10 becgahs granted to 
their ancestor in 1135 Fussily, and which Koorkut (the father of 
Eteem Shah) had filed when tlie estate was attached under Regu- 
lation II. pf 1819. 

Judgment. 

The officiating collector, after calling upon the parties for their 
proofs, and a report from his office regarding any rent-free land 
which might be recorded as appertaining to this village, and observ- 
ing also that defendant had filed no sunnud, dismissed this suit, 
as being barred by the lapse of more than 12 years from the date 
of plaintiff’’s purchase in 1833, to the date of suit in 1848. But it 
has been ruled that the general law of limitation is inapplicable 
to suits instituted by zemindars for the resumption of rqnt-free 
tenures,” (vide Sudder Dewanny Adawlut Decisions, volume VII., 
dated 20th May 1848, in case of Sheik Shafaetoolah verst/s Joykishen 
Mookerjee and others.) Plaintiff has urged this objection in appeal, 
and cited the above precedent.' The collector’s order, declaring this 
suit to be not cognizable, must, therefore, be annulled. 

Ordered, 

a 

That this appeal be decreed with refund of stamp duty, and the 
collector’s decision be reversed, and the case be returned for trial 
de novo. The costs to be awarded on the final decision of the suit. 



ZILLAH SAUUN. 


33 


The 27th February 1851. 

No. 1 of 1850. 

A "Regular Appeal from a decision passed by the Officiating Collector 
of ^aruny dated 22nd January 18.i0. 

Moharajah Nowul Kishwur Singh, (Plaintiff,) Appellant, 

versus 

Bhowun Geer and Ramnewaz Doohey, (Defendants,) Respondents. 

Claim, to resume and assess 60 beegahs of land, situated in 
mouza Sutha, tuppeli Sunowl, pergunnah Mughowa, valuation Com- 
pany’s rupees 1350. 

This suit was instituted by plaintiff on the 22nd September 1848, 
under the provisions of Section 30^ Regulation 11. of 1819, and 
Section 6, Regulation XIX. of 1793, being under 100 beegahs, anA 
alleged to be held under an invalid title. * 

Ramnewaz, the purchaser of the rent-free land, sets forth that 
the land in question was shewuttcr,” consisting of 51 beegahs 
only, and was situated in the ioleh Sutha, appertaining to the village 
of Nowadce, and had been obtained from plaintiff’s ancestor. Raja 
Dhoroop Singh, by Soogur Geer, an ancestor of Bhowun Geer, 
under a grant dated 5th Kartick 1145 Fussily, and had been re- 
cognized by an amil (Tanoo Chowdree) in 1193 Fussily, and by 
Mr. Robertson, superintendent at Patna, in a perwannah dated 1st 
April 1786, and was duly registered in the collector’s office, and 
had been exempted from the lands settled with plaintiff’s ancestor, 
and that it had descended from Soogur Geer through two of the 
Goseins to Bhowun Geer, from whom he had purchased it for Com- 
pany’s rupees 765, on the 1st April 1847 ; and under these circum- 
stances the land was not liable to resumption and assessment. 
Bliowun Geer, who had sold his rights and interests to another, did 
not defend this suit. 

The collector observed that the sunnud (which is filed) was dated 
before the settlement of the village in 1198 Fussily, (viz. 1145, 
Fussily, or 1738,) and hail been registered in his office in 1202 
and 1208 Fussily, (or 1795 and 1801,) and the precedent of 
the zillah judge, bearing date 28th’ February 1849, cited by 
plaintiff, referred to a case •in which the grant had not been 
registered, and, therefore, was irrelevant; and considering, therefore, 
the claim to resume Unreasonable, dismissed the suit, with costs. 

Judgment. 

Plaintiff urges, in appeal, that the registration of the deed was not 
in conformity to the provisions of Sections 25, 26 and 27, Reflation 
XIX. of 1793, under which law he is entitled to resume and assess, 
especially as the rent-free holder offered no objections at the time 
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of permanent settlement of the village made with his ancestor, and, 
therefore, prays that the collector's order may be reversed, 

I find, however, that this sunnud, dated 5th Kartick 1145 Fussily, 
(which bears all the appearance of being a genuine document) was 
registered in the collector’s office in 1202 Fussily 1794-95. Now 
the proclamation for the registration of rent-free tenures, under 
Sections 24 and 25, Regulation XIX. of 1793, was issued in this dis- 
trict on the Is^ November 1794. It is evident, therefore, that the 
grant was registered within the prescribed period of one year from 
the date of publication. It has been ever since recognized as a rent- 
free tenure, and has descended from generation to generation 
amongst the Goseins in lineal descent, until recently purchased by 
Ramnewaz, the present occupant. The collector’s decision, therefore, 
upholding this registered rent-free tenure, appears legal and proper, 
"^he precedent cited by appellant is not relevant, as in that case the 
sunnud had not been registered. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
officiating collector of Sarun be affirmed. 
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Present : T, BRUCE, Esq,, Judge. 


The 2l8T February 1851. 

Case No. 15 of 1850. 

Regular Appeal from a decision of Cazee^Mahomed Aliy Principal Sudder 
Ameen, dated 9th Mag 1850. • 

Musst. Ooseema Banco and two others, heirs of Syud Mahomed 
Ameer, (Defendants,) Appellants, 
vei*sus 

Nubbo Chunder Chatterjea, (Plaintiff,) Respondent. 

Suit laid at Company’s rupees 1364-2-8. 

This suit was instituted on the 26th March 1849, for the execu- 
tion of a decree, dated 28th June 1846, i c., upwards of twenty- 
three years previously. 

Plaintiff is the son and lieir of one of the original decree-holders, 
and as such, claims an 8 annas interest in the decree. The defend- 
ants are heirs of the original debtors, of whom there are two; 
but the heirs of only one of them appeals. 

The principal sudder ameen gave judgment for plaintiff, on the 
grounds, first, that as by Constructions Nos. 3 and 495, a decree 
might be executed without recourse being had to a regular suit, 
at any time witliin twelve years from the date of the decree, it 
followecf that it might be enforced, after the expiration of that 
period, by a regular suit; and, scconrfZy, that the defendants had fail- 
ed to prove their plea that tlie decree had already been satisfied. 

The courts have no specific rules for their guidance as to the 
limitation of time for enforcing execution of a decree; but the prin- 
ciple involved in the Reports and Constructions of the Sudder Court, 
on this point, appears ^o be, that, although there is no absolute bar 
to tlie enforcement of a decree, without a fresh suit, even beyond 
the period of twelve years after the date of the decree, provided 
good and sufficient cause be shown for the delay, and no valid 
objections be advanced by the adverse party, yet, that the practice 
of the courts is opposed to execution being taken out on summary^ 
application, after twelve years ; and^ that even a fresh suit, insti- 
tuted after that period, is subject to the conditions described above, 
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In the present case, and on the above principle, I am of opinion 
that plaintiff is entitled to a decree. The original decree is dated 
Assar 1232 B. S. The decree-holder, plaintiff’s father, died in 
1240. The defendants do not affirm that plaintiff had attained his 
majority prior to the year 1243. It is proved that the existence of 
the decree was only brought to plaintiff’s knowledge by his fatlier’s 
vakeel, in 1251 ; that he applied to the court for execution by 
summary process in 1253 ; and, the application having been finally 
rejected by the Sudder Court in that year, that he instituted the 
present suit in 1255. Plaintiff has thus shown good and sufficient 
cause for the delay. 

The defendants plead that the decree has been satisfied ; but, 
though allowed ample time by the court below to prove their plea, 
they adduce no evidence whatever in support of it. In this court, 
^appellants say that they were prevented doing so by the ravages 
of the cholera in their* neighbourhood ; but such a plea is quite 
untenable, the more especially as it was not advanced in the court 
below, and as other proofs were filed by them at the time refer- 
red to. 

They plead that plaintiff has omitted to include among the 
defendants, one of the sons of Kalleekinkur, the joint decree-holder, 
with his (plaintiff’s) father: but plaintiff explained in his reply, 
the circumstances under which the omission was made, and appel- 
lants filed no rejoinder. It appears also, from one of the appellant’s 
own exhibits, copy of a petition from the plaintiff', and others, for 
the registry of their names as proprietors of their deceased fathej‘’s 
property, that the person referred to did not succeed to his father. 

The appellants’ objection to the principal sudder ameen’s award 
of interest, from the date of the original decree, I consider a valid 
one. Plaintiff has shown good and sufficient cause for the delay 
in executing the decree ; but that delay being in no way to be 
attributed to the defendants, they should not be made to suffer for 
it. I am of opinion that it will be sufficient to allow inteijest from 
the 26th May 1846, the date on which plaintiff applied summarily 
for execution, the costs of both courts being apportioned accord- 
ingly among all the defendants and plaintiff. 

Respondent pleads in answer to the appeal, that instead of a 
decree against the estate of the •original debtors, he ought to 
have obtained a decree against the defendants, without reference to 
the estate left by the original debtors ; but* this being opposed to * 
the Mahomedan law, and the defendants being of that religion, I 
see no reason for interfering with the principal sudder ameen’s 
decision on that point. 
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Prksent: The Honorable ROBERT FORBES, Judge. 


The 15th February 1851. 

No. 7 of 1849. 

Regular Appeal from a decision of Moulvee Niamut Alice Khan Baha^ 
doory first Principal 8udder^Ameei% dated \hth January 1849. ^ 

Cliunder Thakoor, (Plaintiff,) Appellant, 
versus 

Baboo Munorut Singh, and after him his widows, Mussts. Jankee 
Koonwiir and Meenee Koonwur, (Defendants,) Respondents. 

This was a suit preferred by the plaintiff to recover from his 
opponent, Company’s rupees 2307-13-6, the principal and interest 
of a loan on bond, dated the 21st Assin 1254 F. S., with a promise 
of re-payment by the 30th Aughun 1255 F. S., and the suit having 
been decreed in favor of the plaintiff, by this court’s decision of the 
7th December 1849, the circumstances of the case and grounds of 
judgment wdll be found at page 312 of the Zillah Decisions for that 
month and year. 

On special appeal preferred by the defendant, tlie case was remand- 
ed for re-trial by the Sudder Court’s order of the 9th July 1850, 
{vide page 350 of that Court’s decisions for that month and year,) 
the decision of this court which was worded in general terms being 
deemed by the superior tribunal "obviously insufficient to meet 
the intemtion and requirements of Act XII, of 1 843, with reference, 
especially, to other remarks made by the superior courts as to the 
defective attestation of the* bond,” conformably to which order a 
fresh decision is accordingly passed and recorded. 

Judgment. 

In their order of remand, the Sudder Court observed that the 
principal sudder ameeA gave a number of reasons, several of them 
of obvious strength, for doubting the genuineness and validity of 
the bond. One of these reasons was that there had, in fact, been 
no attestation of the bond by the witnesses, they being parties who 
were themselves unable to write, and not even their marks having 
been affixed to their signatures professed to have been written on 
the bond by other persons.” 
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Three witnesses, whose names are on the bond, attest its execu- 
tion, and prove the payment before them of the money lent. They 
also depose that the bond was written in their presence by one 
Meetun Lall, whose name is found upon it as the writer. It is 
true that those persons were unable to write, and could not there- 
fore so far identify the bond. Their attestation of it is, however, 
sworn to by one Dookhurun Raee, the party who signed for two 
of them, and who can and does identify the bond, the writer of the 
deed, Meetun Lall, and who signed for the remaining witness being 
dead. The witness Dookhurun Raee, also deposes to the writing 
of the bond by Meetun Lall, to the payment of the money, to the 
defendant’s signing the bond with his owm hand, and to Meetun 
Lall’s signing for the other witness in his (Dookhurun’s) presence. 
The evidence too of the latter witness is corroborated on all points, 
save the identification of the iJond, by the testimony of three other 
persons who depose to *their having been present, and acquainted 
with the above transaction, and two persons have deposed to their 
knowledge of the fact of the plaintiff having importuned the de- 
fendant for payment. Moreover, the handwriting of tlie signature 
of the defendant, in his vakalutnamah in this court, corresponds 
with that alleged to be his in the bond. 

Two other points are thus noticed by the superior court : first, 

It was remarked also that the plaintiff had been proved by the 
witnesses for the defendant, to have been a cook in his service, and 
not, therefore, in a position to make a large loan at a date not long 
subsequent to his quitting the service ; and, secondly, it was far- 
ther stated that these witnesses showed that the plaintiff, after leaving 
the service of the defendant, had gone into that of a party, Baboo Ram 
Gholam Singh, hostile to the defendant, at whose investigation the 
principal sudder ameen believed that the suit had been groundlessly 
brought.” It is true, as regards the first point, that the defendant’s 
witnesses do depose to the plaintiff having been a cook in the ser- 
vice of the former, but neither can that single circumstance suffice 
to nullify or invalidate the positive testimony, oral and documen- 
tary, which goes to establish the loan t^ransaction, nor does it ren- 
der it impossible for the plaintiff to have had other resources at his 
command and other means of making money, besides his being in 
service. The evidence on the secomi point, viz. the alleged hostile 
investigation of the suit by Baboo Ram Gholam Sin^, besides 
being vague, indefinite, and untrustworthy, does not at all disprove 
the loan transaction, and it is worthy of remark that two of the 
defendants’ witnesses, in answer to questions put by the latter, allow 
the plaintiff to be a person of some substance, and that he is a small 
mahajun; one of them adding that he had formerly held the situa- 
tion of tehsildar on the part of the defendant at a saltpetre factory 
of the latter. 
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Considering, therefore, the positive evidence adduced by the 
plaintiff to be, with reference to Section 15, Regulation III. of 1793, 
sufficient and trustworthy, and that by the defendant to be only nega- 
tive and insufficient, and that the loan and execution of the bond 
have been satisfactorily established, I reverse tlie judgment of the 
principal sadder amfeen, and decree the appeal, with costs, chargeable 
to the respondent. 


The 18th February 18.51. 

No. 13 of 1850. 

Regular Appeal from a decision of Mouluvee Niamut AUee Khan 
Bahadoot\Jirst Principal Sudder Ameen, dated \0th Jane 1850 . 

Chowdhree Cheit Singh and fifteen ^others, (Plaintiffs,) Appellants, 

versus 

Chowdhree Nunda Singh and six others, (Defendants,) Respondents. 

Suit to be maintained in possession and proprietary right of 
135 beegahs, 1 cottah of land inmouza Kewut, pergunnah Bulliah, 
by destroying a boundary pillar, and by reversing proceedings of 
the deputy collector and superintendent of survey, dated, respective- 
ly, the 29th June and 19th December 1846 ; action being laid at 
Company’s rupees 1350-8-0. 

The parties to this suit are maliks whose properties adjoin, and 
the statement of the plaintiffs is that mouza Kewut, their estate 
lying to the west, mouza Hajeepore Kusmawut, the village of the 
defendants, is on the east, the boundary dividing the two properties 
being the Dob Muhurwa and a tank called Ukurnee ; that at the 
time of survey, the defendants by colluding with the ameen got the 
land in dispute which, belonging to the plaintiffs’ village, lies to the 
west of the above boundaries, east of the Rola nullah, and north of a 
dob called Ekdurrah, surveyed with their (defendants’) own mouza, 
which purvey, notwithstanding their (plaintiffs’) objecting, was con- 
firmed both by the deputy collector and superintendent of survey ; 
that previously in 1818, ii^ another boundary case between mouzas 
Kewut and Ruheem^re Turraiyah, the whole area and boundaries 
of the former were measured by arr ameen and their (plaintiffs’) 
right upheld by the judge’s order of the 16th September 1818, 
according to which measurement the l&nd under litigation was 
included in 980 beegahs, lot No. 11, in the khusreh papers, which 
papers, however, owing to the case being speedily disposed of, could 
not be filed before the survey authorities ; that the ryots, putwaree, 
thikadars, and neighbours are well acquainted with the fact of their 
(plaintiffs’) being m possession ; that the proceeding cited by the 
survey officer in the case of Assa Raee Kanndah, plaantiff, verms the 
Maliks of Hajeepore Kusmawut, under Regulation XLIX. of 1793, 
as proof of the defendants being in possession, is not enough, because 
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that proceeding contained no investigation of the right of any one. 
Besides which, they (plaintiffs) were not plaintiffs in that case ; that 
agreeably to the foujdarry proceeding of the 30th June 1841, 
mochulka was taken from the defendants regarding this very land, 
and that in the case of Jugroop Singh and others versus Shunker 
Race and others, which involved a dispute regarding the southern 
boundary of mouza Kewut with mouzas Bahadurpore and Sha- 
pore, the opinion of the survey officer, that a certain Sisswahjan 
or collection of water was the boundary, is not to the purpose, and 
his objection that when the defendants deceitfully caused a survey 
of land as 4heir own as far as tlie Kola nullah, while their (plain- 
tiffs’) witnesses stated that the boundary was tlie Sursuoeejan, 
which adjoins the Muhurwa Dob, the land of whicjb belongs to 
their (plaintiffs’) mouza Kewut, signified nothing, and "that oflicer’s 
(^veiling on the evidence giv^ by single witness tampered with 
by the defendants was iidt just. The witnesses of the defendants 
were persons of low^ caste, and their testimony conflicting ; and in 
regard to the objection taken by the superintendent of survey that 
the quantity of land was different from that stated before the 
deputy collector, they (plaintiffs) did not measure the land before 
they objected, and as the case is a boundary dispute, whatever 
land is included within their boundaries is theirs. The circum- 
stance too of tho signature of one of the plaintiffs, Cheit Singh, 
being found on the survey map, cannot stand for all of them. 

The defendants, in denial of the plaintiffs’ claim, plead, 
though in different answers, that, with reference to the proceed- 
ing under Regulation XV. of 1824, of the 17th March 1829, from 
which date more than 12 years have elapsed, this suit is beyond 
time; that before the deputy collector, the plaintiffs claimed 
210 beegahs; before the superintendent in appeal, 125 beegahs, and 
on their (defendants’) demurring, they (plaintiffs) again laid claim to 
the former quantity, and now they sue for 135 beegahs, 1 cottah, a 
quantity differing from that stated on either of the two former occa- 
sions, and with different boundary marks from what thJjy first 
stated, and that their (defendants) long possession is proved by the 
proceedings of the survey department. * Between the villages of 
both parties the Kolah nullah, a deep river running from south- 
to north, empties itself into the Peh Ukurnee, which is the 
ancient boundary, to the west of which is the plaintiffs’ and 
to the east their (defendants’) property, andr that the objections, 
of the plaintiffs to the proceedings of the deputy collector, who 
personally visited the land in dispute, are futile. The signature 
too of Cheit Singh is on the map, and the Deb Ukurnee being on 
the north west corner, the Dob Muhurwa is a long way otf on 
the south-east corner, and accordingly the land in dispute cannot 
possibly be any how west of the Ukurnee. Again, the Dob Ekdurrah 
has no where been mentioned as a demarcation by the survey autho- 
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rities, but the plaintiffs have superfluously introduced it, and their 
(defendants’) boundary extending to the Kolah nullah is clear from the 
decision and map of the principal sudder ameeii in the case of Jugroop 
Race Tribhoobun Raee and others, and the map in the dispute 
with mouza Ruheempore Turrayah can prove nothing in this case, 
because the dispute was then in regard to the boundary at the 
north-west corner of mouza Kewut, the plaintiffs’ property, and 
if the plaintiffs have any how got any thing inserted in it, that 
cannot injure them, (defendants) ; and indeed the proceeding under 
Regulation XV., and the evidence of the plaintiffs’ own witnesses 
before the survey officers, will suffice to disprove it. When the 
case was before the survey authorities, the plaintiffs did not make 
mention of the map in the dispute with mouza Ruheempore Tur- 
raiyah, although the deputy collector gave* them time to file proofs, 
and the case was four montlfs pending in appeal. In regard al^> 
to the plaintiffs’ allegation of the ryots and thikadars being aware 
of their (plaintiffs’) possession, the giving of pottahs and receipts 
and farkhuttees, and the statements of thikadars, are matters within 
the plaintiffs’ own power ; and the mochulka referred to by the 
plaintiffs was taken from both parties to keep the peace, and not 
with any particular reference to the land in dispute. 

Ten persons, maliks of mouza Shapore, in one petition, and two 
others, maliks of Futtehpore Musdee, in another petition, coming 
forward as third parties, each laid claim to different portions of 
the land under litigation in this suit. 

The principal sudder ameen dismissed the suit. He observed 
that the plaintiffs had stated the quantity of land to be different 
both before the deputy collector, the superintendent of survey, and 
in this suit ; that the defendants in this case were not parties to the 
suit of Oheit Singh versus Joobah Raee, decided by the judge on 
the 16th September 1818, and that in the map and report of Reyaz 
Hosein, the ameen deputed in that case, there is no mention of the 
particular land now in dispute. By the inquiry of the ameen 
sent by his (the principal sudder araeen’s/ dhurt, the quantity of the 
disputed land turned out Jto be 264 befegahs, 8 cottahs, 6 dhoors, 
and the boundary marks which the plaintiffs gave in wanting to the 
ameen of his (the principal sudder ameen’s) court, viz., the Sur- 
suoeejan, south of the Ukurnee, and the Dliobghattee, or 
Dhobee’s ghat, east of the latter, are not found in Reyaz 
Hosein’s map ; and ahhough the ameen of his (the principal sudder 
ameen’s) court has inserted the Ukurnee in his map just as it is 
on the spot and in the presence of both parties, it too fs not found 
in the map of Reyaz Hosein. Both tiie plaintiff Cheit Singh, and 
the mooktear on the part of the other plaintiffs, who were present, 
were unable to identify the land in diapute according to the boun^ 
daries given in Reyaz Hossein’s map. It, moreover, appears from 
the ameen’s report, that prior to the survey dispute, the land under 



38 


ZfLJUAH TJRHOOT. 


litigation was in the defendants’ possession, and the plaintiffs having 
instigated one Assa Raee and others, Durkutkinadars, in 1824 to 
i;istitute a suit under Regulation XLIX. of 1793, themselves came 
forward as objectors, the case being struck off on the 17th March 
1829. Seven witnesses had deposed in his (the principal sudder 
ameen’s) court that, before the survey, they had* cultivated the land 
in dispute for whicn they paid rent to the defendants, those persons 
also testifying that the boundaries were as stated by the defendants. 
It likewise appeared from a decision of Moulvee Ashruf Hosein 
Khan, second principal sudder ameen-, dated the 7th March 1843, 
in the case of Jugroop Singh and others versus Shunker Raee and 
others, that the lands south of the Kolah nullah had been settled 
to belong to Shapore, those north of thairnullah bei^ the defend- 
ant’s mouza, andV^thdngh one of the plaintiffs in this case, 
Surubjeet Singh, in that suit laid clkim to the proprietary right of 
the defendants’ land, and nil the present plaintiffs, in their reasons of 
appeal in the survey case, acknowledged the correctness both of the 
map and decision in that case, still tlie land now in dispute is not 
found within the boundaries then given. The principal sudder 
ameen concluded by observing that, from an inspection of the survey 
map and numerous other papers filed by the defendants as proofs, 
and detailed in the 7th para, of his decision, the statement of the 
defendants appeared to be correct. The plaintiff Cheit Singh had 
signed the survey map, and as the surveying officer had been to 
the spot and fixed the Elmk, and the report of the ameen deputed 
by his court had been approved, his (the principal sudder ameen’s) 
going in person to the place'^was unnecessary. 

The chief pleas urged in appeal are that by inspecting the map 
and khusreh and decision in the case regarding the boundary of 
Ruhecih\pore Turraiyah, the boundaries will be found to corres- 
pond exactly, and as the defendants never objected to that map and 
decision, an order which has become final cannot agreeably to 
Section 16, Regulation IIL of 1793, be altered or reversed^ The 
ameen too deputed by thcf principal sudder ameen having colluded 
with the defendants, the plaintiff Cheit Singh presented a pefition 
to the principal sudder ameen with two requests, first, that he (the 
principal sudder ameen) would visit the place in person, and, second- 
ly, that tlie defendants should be interrogated on oath in whpse pos- 
session: the land in dispute really was; but the defendants de« 
dined to make^ oath, and the principal sudder ameen did not go 
to^e spot. They (plaintiffs) neither simed the thak and re|>ort 
ofi||.lje ame^, nor were»jtliey,^tesent, and the ameen, with a view 
to injdre me^ quanti^ of land than that 

under dispute, and ivhich aodpi;dingl¥: came to be inserted in the 
.dedrion> and\in 7th Maxdb 184S> it 

ro^^tfaat dee^oti ^ ^t to affisot parties ether ^tlian tha 

and just in a case like 
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this to let the matter hinge upon the inspection of the land by 
the survey authorities. 

Judgment. 

In this case one of the defendants, Tara Singh, having died 
while the suit was pending before the principal sudder ameen, 
two others of the defendants, Bolakee and Bhoondah Singh, were 
proved in that coq^rt to be his heirs ; notwithstanding this, the 
plaintitfs, as appellants, included in their appeal the name of the 
defendant deceased, as well, as the above persons, his heirs, withr 
out the necessary specification of asalutun and verasutun. 

By para. 2 of the Circular Order of the 1st July 1842, extend- 
ed to the ziyah courts by* that of the 13th April 1847, defects of 
this kind are curable within the period of apneal, which, however, 
has not been done in the present case. ConTOmably, therefore, to 
the circular cited, the court li£^s no alternative but to reject the 
appeal. I accordingly reject this appeal, with costs. 


The 19th February 1851. 

No. 22 of 1850. 

Pdffular Appeal from a decision of Moulvee Itrut Hossein, Sudder 
Ameen of Mozuferporey dated 2Sth June 1850 . 

Munoorut Lall and Sakhawut Allee, (Defendants,) Appellants, 

versus f 

Musst Fusseh-oonissa, mother, and Musst. Zuheer-oo-nissa, wi/e 
of Nubbee Buksh, deceased, for themselves and as guardians of 
Abdool Hye and Abdool Herat, (Plaintiffs,) Respondents. « 

Suit to recover Company’s rupees 640-14, principal and interest 
of arrears of rent of a kutkinna lease of something more than the 
6 annsys, 6 gundahs, 3 cowrees share of mouza Korowlee, principal 
and dependencies, pergunnah Bhurwaralf, from 1253 to 1255 F. S. 

The plaintiff’s ancestor,«Nubbee Buksh, who held a thika farm of 
the above property from Syud Ruzeeooddeen Hosein and others, 
the maliks and minhyedars, from 1246 to 1256 F. S., under-let 
the property for the same period by kutkinna lease, dated the l^th 
October 1838, the jumma being fixed at Sicca rupees 250 jn cash, 
besides of payment bf 20 maunds of paddy, the 'thikadair having 
voluntarily relinquished 10 beegahs ^ the. kboodfcasht cultivi|6ba 
of Syud Ruzeeooddeen, and the pWttliffI having realized the ilN9m 
up to 1262 F. S., by a decree of nmv.miefor the balance 

after deducting payments since 
'Admjttihg the kutkinna 
Lall, pleads that besidet the 10 of ^4 

Syud Ruzeeooddeen, there wiui 1 ino^ dhoors, oir 
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ther 1 1 beegahs, 5 dhoors of khoodkasht land, the rent of which is 
28 rupees 6 annas, and 9 annas for 2 tar trees, as per tunkah or 
assignment granted by Syud Ruzeeooddeen. There are also to be 
credited 65 rupees, 11 annas, which they (defendants,) paid in 1253 
F. S., leaving a balance due by them for that year of 175 rupees 
6 annas. ^ 

In 1254 F, S., they (defendants) paid rupees 173-14-3, in cash 
and grain as per plaintiff’s three receipts, for which year the above 
sum of 28 rupees 1 5 annas has also to be credited, leaving a balance 
of rupees 60-8-3. 

In 1255 F. S., they (defendants) paid in cash and grain 50 rupees, 
and 1-4 for a goat and buttermilk, and the 28 rupees 15 annas as 
before being deducted, the balance remains of rupees 179-13-0. 

There are farther to ‘ be credited rupees 264-4-6, agreeably to 
pjaintiffs’ assignment of the 3M Maiigh 1254 F. S., which is on 
account of rent of khoodbasht land and malikanah, besides a sepa- 
rate sum of rupees 29-6 for malikanah, deducting which two items, 
there remains a balance of rupees 122-0-9, which they hope to be 
remitted agreeably to the verbal promise of Nubbee Buksh, other- 
wise, he (the defendant) is ready to pay his share or half. 

The answer of Sakhawut Allee is in support of that of his 
co-defendant. 

The sudder ameen disallowed the sum of 264 rupees for which 
the defendants claimed credit ; because according to the conditions 
of the deed of assignment, they ought but have failed to produce 
acknowledgments thereof.: Finding the jumma, including grain for 
1253 to be Sicca rupees 260, and for each of the years 1254 and 
1255 to be Sicca rupees 263, or total Sicca rupees 786, or Company’s 
rupees 838, deducting from which Company’s rupees 251-5-2 as 
per receipts and tunkanamah, and rent for 10 beegahs of khood- 
kasht proved to have been paid, a balance remained of Company’s 
rupees 587-8-3 principal, and Company’s rupees 192-10 interest, to 
the date of decision, or total Company’s rupees 779-15-10, for which 
amount the sudder ameen gave the plaintiffs a decree. 

Appealing from this decision, the defendants urge that as the 
plaintiff, Abdool Hye, did not deny the receipts and deed of assign- 
ment, there was no occasion to^call for the acKnowledgments regard- 
ing the latter. Nevertheless, their (appellants’) vakeel did a^k for 
two days leave in order to file them, which, however, wa,g refused, and 
an ameen ought to have been deputed to make inquiry regarding 
the 1 1 beegahs of land. 

Judgment. ’ 

Three defects in the investigation of this suit in the lower court 
oblige me to send it back. 

""First — The proceeding under Section 10, Regulation XXVI. of 
rai4, has not been drawn up conformably to law, and the issue or. 
issues properly or, indeed, at all determined. 
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Seeond . — A diflerence being apparent between the statements of 
the parties suing and sued regarding the quantity of khoodkasht 
land, one saying 10 and the other 11 beegahs, the sudderameen has 
taken for granted the allegation of one without proof of the correct- 
ness of either. 

Third . — In regaM to two different sums miscalculations have 
been made which affect the judgment. 

I reverse the order of the sudder ameen, and remand the suit for 
re-trial, with the usual order for re-payment of stamp duty. 


The 19th February 1851. 

No. 24 of 1850. 

Regular Appeal from a decisiqp of Mgulvee Itrut Iloaeein, Sudder 

Ameen of Moeuferpore, dated 4 th July 1850. • 

Doond Bahacloor Singh and six others, (Defendants,) out of 
nine Appellants, 
versus 

Ramdyal Missr (Plaintiff,) Respondent. 

This was an action to recover the sum of Company’s rupees 
579-2-0, principal and interest of a loan on bond, dated the 2lBt 
Kartick 1252 F. S., alleged to have been made to the defendant 
Doond Bahadoor Singh and seven others by their co-defendant Ihsan 
Alee, the borrowers promising repayment in five instalments. No 
instalment having been paid, and the period stipulated for the last 
being about to expire, the lender Ihsan Alee, on the 15 th Kartick 
1256 F. S., sold the bond by a separate deed of sale to the plaintiff 
Ramdyal Missr, who, suing for the recovery of the amount it covers 
with interest, pleads also that the defendants were present when ho 
made the purchase, and that they (defendants) accordingly promis- 
ed payment to him (the plaintiff) 

Dooild Bahadoor Singh and 4 others of the borrowers (the other 
3 having died before the^ plaintiff bought the bond,) plead, in 
answer, that the plaintiff has sued three dead men, and that his suit 
being indefinite and without specification of instalments, is inad- 
missible ; that the plaint does not state which of the borrower’s sign- 
ed the bond ; that Ihsan Alee IS a man of straw; that before the 
date of the bond, Deond Bahadoor Singh went on pilgrimage to 
Benares and Allahabad, and that the three of the parties sued 
having died before the plaintiff bought the bond, how was it pos- 
sible for them to have been present at that transaction? 

Musst. Neermohee, the wife and heir of Sheo Buksh, one of the 
three deceased, files an answer of similar purport to that of the 
preceding defendants and Jungee Singh, the heir of the two others. 
Goureeshunker and Ram Udheen Singh did not defend the action. 
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The answer of the lender, Ihsan Alee, was in support of the 
plain tifTs claim, and he prayed his own release from liability. 

Releasing the lender, Ihsan Alee, the sudder ameen decreed the 
suit in favor of the plaintiff against all who were sued as borrowers. 
He was of opinion that the bond was proved by the evidence of the 
persons who signed it, its wording and their testimony establishing 
that the bond was executed to provide for the payment of a sum 
due on account of peshgee by the defendants Doond Bahadoor 
Singh and others, to Musst. Rumzoo, the mother-in-law of Ihsan 
Alee, in whose name they accordingly executed the bond in ques- 
tion, the latter person admitting his sale of the bond to the plaintiff. 

Two points are worthy of notice in the appellants’ reasons of 
appeal ; 1st, that had the sale of the bond really taken place, it would 
have been in the name of Musst. Rumzoo, or in the event of her 
4eath, in that of her heir ; 2nd} that liie witnesses named in the deed 
of sale were not summoned to prove the plaintiff’s allegation to their 
(appellants’) having promised payment to the former. 

Judgment. 

The sudder ameen’s investigation of this case is insufficient and 
incorrect. The plaintiff ostensibly sues on a bond for recovery of 
a loan, and accordingly, in his plaint, he calls the transaction a curz 
soodee^ stating, as in the case of a bondjftde loan, that money had 
actually changed hands. It appears, however, that no loan was 
really made, but that the bond was merely executed to provide for 
the part of the defendants. The sudder ameen has no where ad- 
verted to the real character of the transaction, but passed a decree 
as if in an ordinary loan suit. 

He ought also to have summoned the witnesses to the sale of the 
bond. Besides which his proceeding under Section 10, Regulation 
XXVI. of 1814, is not drawn out according to law, and determines 
no issues. 

Accordingly, reversing his decision, I remand the suit to the 
sudder ameen to be reytripd, with reference to the above remarks, 
and with the issue of the customary order for refunding the insti- 
tution fee. ' 
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Thi£ 2Ist February 1851. 

No. 364 of 1850. 

Regvlar Appeal from a decision of Mooftee Eradut Alee^ Moonstff' 
of Mozufferpore^ dated \0th July 1850. 

Mr. George Falkner, (PlaintiflF,) Appellant, 
versus 

Ram Sunnehee Sahoo, Sheochurn Singh, and Lall Beharee 
Singh, (Defendants,) Respondents. 

This was a suit instituted by the plaintiff for the recovery of 
Company’s rupees 147-2-6, principal and interest, on account of price 
of linseed and mustard, and the statement o{ the plaintiff is that the 
two defendants, Sheochurn and Lall Beharee Singh, sent a letter 
by way of security, dated the*19th Sartick 1256 F. S., addressed 
to Ram Udheen Singh, his (plaintiff’s) aitilah, requesting the latter 
to get him (plaintiff) to advance to one Byjnath Sahoo the sum of 
Company’s rupees 71, for which they (the above tw^o defendants) 
agreed to provide linseed and mustard, and accordingly the other 
defendant, Ram Sunnehee Sahoo, through his son, the said Byjnath 
Sahoo, did receive the above amount in two different sums, first, 
on the 2nd November 1848, 42 rupees, and, secondly, on the 2nd 
December following, rupees 39, for which he wrote a document on 
starapt paper binding himself to weigh out in Bysack 1256 F. S., 
linseed and mustard of the best quality equivalent to the money 
advanced with interest, failing which he (the defendant) was to 
repay the advance at the Calcutta market price. The defendant 
has not fulfilled his contract, and accordingly the plaintiff sues to 
recover from him at tlie Calcutta market rate. 

The defence of Ram Sunnehee Sahoo was in support of the plain- 
tiff’s claim, and he pleaded that he had paid the money to Lall 
Beharee Singh as his security, the answer of the latter being that, 
as stated by the plaintiff, he (defendant) had stipulated in the letter 
that the money should be paid to Ryj^nafti Sahoo, why then did 
the plaintiff* take a document from and give the money to Ram 
Sunnehee Sahoo another person? 

The defendant Sheochurn Singh filed no answer. 

The moonsiff, absolving Sheochurn and Lall Beharee Singh, 
gave the plaintiff* a decree against the single defendant Ram Sun- 
nehee Sahoo for th^ principal of the claim only, viz., Company’s 
rupees 7 1 , with interest from the date of the deed to that of decison, 
adding that as the case was ready before the promulgation of Act 
XV. of 1850, he did not record a proceeding under Section 10, Re- 
lation XXVI. of 1814. He also observed that, with reference to 
tne wording of the letter, and the denialofLdl Beharee Singh, 
such letter cannot be considered as implying security for Ram Sun- 
nehee Sahoo indeed ; the terms of it are not those of a security bond 
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at all, but only by way of assurance. The defendant Ram Sun- 
nehee Sahoo, has, however, admitted his having written the other 
document, having failed also to give any proof of the plea urged 
in his defence. The moonsiff also remarked that the plaintiff had 
given no proof of the country rates, and the testimony of the wit- 
nesses who gave evidence on the point was no<? sufficiently trust- 
worthy for the court to fix the Calcutta rates upon it. 

It is urged in appeal, that as Byjnath Sahoo is the son of Ram 
Sunnehee Sahoo, the conditions of the security are not void in 
regard to the latter, and that by the moonsiff’s own decision the 
letter has been in a measure admitted as an assurance, and what 
else is security? under which circumstances it was not just to 
release two of the defendants from responsibility ; that the Calcutta 
rates had been proved by evidence, for discrediting which, the 
moonsiff had not given any reason, and that Ram Sunnehee Sahoo 
had admitted the writingdof the document and the conditions which 
it contained. 

Judgment. 

I am under the necessity of sending back this case to the lower 
court, because the moonsiff has not complied with the law for re- 
cording a proceeding for the determination of issues, the reason 
alleged by him for not having done so being insufficient, as the 
law is imperative and admits of no exception as regards cases un- 
decided before its promulgation. 

I reverse the moonsiff’s order, and remand the suit to him for 
re-trial, with the customary order for returning the institution fee. 


The 21st February 1851. 

No. 28 of 1850. 

Regular Appeal from a decision of Moulvee Itrut Hosaein, Sudder 
Ameeut dated 20M July 1850. 

Jugmohun Singh, Appellant, (out of two Defendants,) 
versus 

Apooch Lall, Plaintiff and Ramchurn Raee, 2nd Defendant, 
(Respondents.) 

This was a suit instituted by the plaintiff to receive from the 
defendants the sum of Company’s rupees 238-6-9, principa;! and 
interest of a loan on bond, dated the 3rd Assin Sanee 1249 F. S., the 
original borrower being the defendant Jugmohun Singh, and the 
lender his co-defendant Ramchurn Raee, the plaintiff suing in right of 
buhrnanamah, or deed of mortgage, dated the 2nd August 1846, 
by which Ramchurn Raee made over his right and interest in the 
bond to the plaintiff Apooch Lall, in satisfaction of a debt which 
the former owed to the latter, and the case having already come 
up in appeal before the late additional judge, the circumstances of 
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it and liis decision, which reversed that of the lower court decree- 
ing the plaintiffs claim as insufficiently investigated, and remanded 
the suit for re-trial, will be found at page 339 of the Zillah Court’s 
decisions for December 1849. 

Judgment. 

• 

The particular purpose for which, when first before the appellate 
court, this suit was remanded, was to admit of the taking of the 
evidence of the defendant who denying both the loan and execu- 
tion of the bond, had pleaded having been affected with blindness, 
and, therefore, unable to sign the bond, before the alleged date of 
the transaction. 

All the witnesses named by the defendant, three in number, 
were summoned by the sudder ameen, two of whom, however, 
being both reported in the nazlr’s jeturn, and admitted by th^ 
defendants to have died. The testimony pf the single remaining 
witness, though he did depose to the defendants having been blind, 
was in the sudder ameen’s judgment insufficient. 

It is now contended by the defendant, in appeal, that besides his 
single witness, two of the respondents’ witnesses whom he names, 
had deposed to his being blind ; but that allegation is at variance 
with fact, for a reference to their depositions shows, as already 
recorded by the late additional judge, that those two witnesses 
had, on the contrary, stated that the defendant could see a little, 
and enough to enable him to sign the bond. 

I agree in opinion with the sudder ameen ; and in the face of 
the positive and sufficient testimony which the plaintiff has adduc- 
ed to prove his claim, and which is unshaken by any thing brought 
forward in appeal, I see no cause for disturbing his judgment. 

Affirming, therefore, the lower court’s decision, I dismiss the 
appeal, with costs. 


The 22nd February 1851. 

* No. 367 of 1850.* 

JReffular Appeal from a decisien of Moulvee Munneerooddeen Hoseein, 
Moonsijff of Muhwa, dated \7th July 1850 . 

Gujraj Singh, Appellant, (PlaintiflT,) 
versus 

Purbhoo Tewaree, Bhurosee Tewaree, and Gunesh Dutt Tewaree, 
Reipondents, (Defendants.) 

This and the case immediately following No. 368 of 1850, being 
appeals from decisions on precisely the same point, viz., arrears 
of rent sued for by the same lessee for land in both suits in the 
same farni, though the defendants are different, are brought on for 
hearing and judgment together, one decision equally governing both.' 
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The plaintiff as thikadar of the whole of inouzas cliuk Juinal 
and Sehdee, pergunnah Bissareh, from 1247 to 12ff6 F. S., pre- 
ferred this suit to recover from the defendants, as cultivators, the 
sum of Company’s rupees 61-15-6, principal and interest of alleged 
arrears of rent of 3 beegahs, 6 cottahs of land in puttee Kullun in 
the former mouza, and for the years above (Specified agreeably to 
the wasil-bakee account of the putwaree. 

The answer of the defendant, Gunesh Dutt, is a denial of his 
having any land to cultivate in puttee Kullun, and pleading that 
puttee Khoord is his own moknrruree property. He admits that 
there is a garden which was planted by his co-defendant Purbhoo 
Tewaree, of which 8 beegahs 18 cottahs are within his (defendant’s) 
own puttee, the other 3 beegahs being within the plaintiff’s puttee. 

The defendant, Bhurasee Tewaree, denies having any thing to do 
IVith the case at all, and the rfemainiflg defendant riirbooo Tewaree, 
likewise denying the jmstice of the plaintiff’s claim, pleads that out 
of the three beegahs mentioned in the plaint, 1 beegah, 1 cottah are 
his, and 1 beegah 19 cottahs the birmooter land of the late Sheorain 
Chowbey, agreeably to the sunnuds of former maliks, he (defendant) 
being in possession of the whole quantity and paying rent to Sheo- 
ram Chowbey’s heir. He also pleads that in the kishtwaree map 
and khusreh of the thakbust, the said 3 beegahs were inserted as 
birmooter. 

Bechoo Chowbey, the son of Sheoram Chowbey, as a 3rd party, 
supported the last defendant’s statement. 

The suit was dismissed by the moonsiff. He observed, in the 
first place, that the putwaree deposed to having been appointed only 
in the end of 1256 F. S., and, therefore, his mere evidence regard- 
ing arrears of former years, was not enough ; and, secondly, that the 
testimony of the plaintiff’s other witnesses was contradictory, and the 
plaintiff has not adduced other proof to the satisfaction of the court. 
The statement of the defendant Purbhoo Tewaree, and the 3rd party, 
is corroborated by the evidence of three witnesses, and by ippection 
of the copy of the thakbust khusreh and sunnuds which those per- 
sons have filed. Had the plaintiff’s claipi been really just, he would 
assuredly have brought it forward before either summarily or re- 
gularly. The moonsiff added that plaintiff’s proofs having been 
filed before the promulgation of Act XV, of 1850, the proceeding 
enjoined by that law had not been recorded, 

As appellant, the plaintiff represents that if*the moonsiff distrusted 
the putwaree’s evidence, he ought to have ordered local inquiry by 
an ameen, and that the birmooter sunnuds which his opponents have 
filed are on plain paper, and have been fabricated in collusion with 
the former maliks ; and it is not at all surprising if the defendants by 
leaguing with the thakbust ameen, did get the land put^ down as 
birmooter. 
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Judgment. 

The moonsifFs reason for not recording the proceeding under Sec- 
tion 10, Regulation XXVI. of 1814 is not sufficient, seeing that he 
received the new law two months before he decided the suit, that, 
proceeding not being for the purpose of calling for proofs, (par- 
ticularly as the moonsiff states the proofs of one party only, the 
plaintiflF, had been filed,) but for determining the issues on which 
proofs should be required. 

The claim was for rent of 3 beegahs, 6 cottahs, and not only was 
no local inquiry made to identify the land with that to which the 
parties themselves refer, birt a discrepancy regarding 6 cottahs, 
remains unreconciled. Local inquiry was clearly necessary before 
deciding. 

Reversing, therefore, the ntoonsift’s judgment in both suits, I 
remand them to him for re-trial, and with tjie usual order of refuncf 
of the value of stampt paper. 


The 22nd February 1851, 

No. 368 of 1850. 

Regular Appeal from a decision of Moulvee Munneerooddeen Hossein, 
Moomijf of Muhw a i dated \ 7th July 1850. 

Gujraj Singh, (Plaintiff,) Appellant, 
versus 

Kunya Lall, (Defendant,) Respondent 

Suit to recover Company’s rupees 54-8, principal and interest of 
alleged arrears of rent of 4 beegahs of land in mouza Suhdee 
Buzoorg, pergunnah Bissarch, for the the years 1247 and 1248 
F. S., as per putwaree’s wasil-bakee account. 

Judgment. 

The (\ecision recorded in the appeal pending No. 367, equally 
applies to this case. The order of the moonsiff is reversed, and the 
suit remanded for re-trial, with the usual order of refund of the 
value of stampt paper. 


23 
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The 24th February 1851. 

No. 25 of 1850. 

Regular Appeal from a decuion of John Weston, Esq., 2nd Principal 
Sudder Ameen of Tirhoot, dated 27 th l^ovemher 1850 . 

Musst. Sutbhama, mother and guardian of Soob&h Sutlall Jha, minor 
son of Soobah Heera Lall Jha, deceased, (Plaintiff^) Appellant, 

versus 

Baboo Sheopursun Singh, (Defendant,) Respondent. 

This appeal was preferred in dissatisfaction with the above order 
of the above court, by which the apjfellant was saddled with her 
opponent’s costs in a case in which she had been nonsuited, such 
order of nonsuit being upheld in appeal. 

^ The late second principal SUdder •ameen, though nonsuiting the 

E laintiff, had made each# party liable for their own costs without, 
owever, assigning any definite reason for not following the usual 
procedure of the courts in such cases, and on appeal preferred by 
the defendant (respondent) from so much of the decretal order, the 
case was returned to the second principal sudder ameen for re-trial, 
{vide Zillah Decisions for August 1850, page 183,) in order that he 
might, if any special ground existed, duly record it, passing also 
such order regarding costs of appeal as might seem proper. 

The present second principal sudder ameen finding no ground for 
departing from the ordinary practice in such cases, ordered the 
nonsuited plaintiff* (appellant) to defray her adversary’s costs in 
both courts, and all that the appellant now urges in appeal has 
reference to the original case in which she was nonsuited, and not 
to that actually in appeal. 

Judgment. 

The pleas of appellant are not only frivolous but irrelevant. 
Affirming the order of the principal sudder ameen, I dismiss the 
appeal, with costs, , , ^ 


The 24th February 1851. 

No.^ 27 of 1850. 

Regular Appeal from a decision of Mr. Colin Macdonald, Sudder 
Ameen of Monghyr, dated 22nd July 1850 . 

Musst Mandee Koonwuree and Musst Jugdoo Koonwuree, 
(Plaintiffs,) Appellants, 
versus 

Musst Moona Koonwuree, (Defendant,) Respondent 

This was an appeal from an order of the lower court npnsuiting 
the plaintiffs in an action they had preferred to recover the sum 
Company’s rupees 562-15-6, principal and interest of a loan on 
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bond, dated the 6th Bysakh 1250 F. S., alleged to Lave been wade 
by the plaintiff’s ancestor Shunker Raee, to the ancestor of the 
defendant, Jankee Raee. The ground of nonsuit was that as the 

f daintiffs’ husbands, Duljeet and Runjeet Raee, are alive, the 
atter ought to have been the plaintiffs, and brought the action. 
The plea of the plaintiffs for themselves suing during tlie lifetime 
of their husbands is that the latter are missing, (mukfood-ul- 
khubr,) and they (plaintiffs) have cited witnesses to depose to tl)at 
effect. The defendant pleaded, on the other hand, that the plain- 
tiffs’ husbands are not in reality missing, but only concealing 
themselves in order to evad^ process of the foujdarry court which 
has been issued against them. They (defendants) also have sub- 
poenaed witnesses to prove their allegation, and the evidence of the 
latter, who reside in the sapie viljage, goes to show that the 
plaintiffs’ husbands are still at their own home attending to theit 
own business, and that they (witnesses)* have seen them going 
about. 

The sudder ameen held two proceedings under Section 10, 
Regulation XXVI. of 1814. In the first, he raised the issue that 
supposing, according to the plaintiffs’ statement, the Imsbands of 
the plaintiffs are really missing, how long would it, agreeably to the 
Hindoo law, be proper to wait in the probable expectation of their 
turning up alive, and after the expiry of how long a term should 
their heirs be recognized as such, and called for a vyavushta from 
the pundit, which was accordingly given. The tenor of the pun- 
dit’s answer is that the heirs of a missing person are competent to 
look after his interests and to collect his debts within twelve 
years, and to become absolute masters after the lapse of that 
period. 

In his second proceeding, under Section 10, the sudder ameen, 
after perusal of the pundit’s vyavushta, laid down the material 
issue to be whether Duljeet and Runjeet Raee were, as alleged by 
the plaintiffs, really missing, or whether according to the statement 
of the defendants remaining in their awn* houses they had in order 
to serve some purpose, caused a report to be spread of their not 
being forthcoming. 

On this issue, the sudder ameen placing more reliance on the 
evidence of the defendant’s witnesses than those of the plaintiffs’, and 
recording his opinion that the plaintiffs’ husbands w^ere really not 
missing, but purposely concealing themselves, nonsuited the plaintiffs. 
He referred too in support of his opinion to a decision in the case 
of Ram Dhon Mokerjea versus this same Shunker Raee (the pre- 
sent plaintiff’s ancestor,) and one Dewan Raee, in which it appeared 
that the plaintiff on the death of Shunker Raee had named Duljeet 
and Runjeet Raee, the parties said to be missing, as his heirs. 

It is contended in appeal, that the sudder ameen did not give 
due consideration to the evidence of their (appellants’) witnesses 
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proving that their husbands were missing, and that his nonsuiting 
them was in opposition to the vyavushta. 

Judgment. 

It is clear that the first point for determination in this case, and 
before the vyavushta can apply, is the issue ♦secondly raised by 
the sudder ameen, as to whether the plaintiffs’ husbands are bond 
fide missing or not. The witnesses summoned by each party have 
deposed before the sudder ameen in support of the allegation of the 
party who respectively cited them. The point at issue, however, is 
not, in my judgment, at all satisfactorily cleared up one way or the 
other. ^ Indeed, the case cited by theWdder ameen of Ram Dhon 
Mokerjea versus Shunker and Dewan Raee, seems rather to tend 
to the establishing of the plaintiffs’ plea of their husbands being 
really missing, because, in thaf suit, ('decided by the same sudder 
ameen) although the matter was not set at rest by definite inquiry, 
it appears that the plaintiffs were admitted by a petition 'wliich they 
presented to defend the action on behalf of their husbands alleged 
to be missing, to which no demur appears to have been made by 
the opposite party. In the heading too of the decision of that suit, 
the husbands are pronounced mukfood-ul-khubr or missing, which 
decision was apparently not appealed. I am of opinion that more 
particular local inquiry from respectable persons unconnected with 
either party, is necessary, and \rould probably elucidate the doubt- 
ful point. 

Reversing, therefore, the judgment of the sudder ameen, I remand 
the case to him for restoration on his file and re-trial, with advertence 
to what I have above remarked, and the customary order will issue 
for refunding the value of stampt paper. 
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Pbesent : S. W. ST. QUINTIN, Ese., Additional Judge. 

The 4th February 1851. 

No. 9 of 1849. 

Appeal against a decree passed by Moulvee Mahomed Mahamid Khan^ 
late second Principal Sudder Ameen of Tirhoot^ on 2Zrd Decem- 
ber 1848 . 

Dildar Allee Khan, (Plaintiff,) Appellant, 
versus 

Bahadoor Allee Khan, Bullaram Alee Khan, first party, and Be- 
bee Wilayet, herself, and Bebee Furheemoon-nissa, widow of 
Tahir Ho^sein Khan, the heir of Bebee* Mohummuddee, second 
party, (Defendants,) Respoftdents.* • 

This suit was instituted on the 4th October 1847, to recover 
the sum of rupees 3733, 1 anna, 3 pies, 8| krants, being the 
amount, principal and interest, of Government revenue paid in 
excess of a seven anna share in the villages of Gullam and Osma, 
from 1243 up to 1252 Fusly. 

The plaint is that eight annas in these villages is the property 
of the plaintiff, and eight annas belong to the defendants ; that one 
anna in the plaintiff’s share is in dispute between him and the 
widow of Tahir Hosein Khan ; that the plaintiff’s father sued the 
defendants for excess of revenue paid in for 1243 and 1244 Fusly; 
that the suit was struck off ; that the plaintiff has paid the whole 
of the Government revenue for these villages to prevent the sale 
of his ancestral property. 

Bahadoor Allee Khan and Buharam Allee Khan, defendants, in 
reply, plead that these villages are rent-free resumed estates ; that 
the plaintiff took a farm of their share in these villages with others, 
on an annual rent of rupees 7570; that he sub-let these two villages 
to another party for rupees 165fi ; that.ajumma of Sicca rupees 
905, was fixed on the villages at the time of settlement ; that there 
was no proviso in the leas^ covenant that the defendants should pay 
up the Government revenue ; that the plaintiff' has derived from the 
sub-lease usufruct in excess of the jurama assessed on the villages 
by the Government, and has not lost, therefore, by the villages 
having been resume^ and settled. 

The defendants, Bebees Wilayet and Furheemoon-nissa, plead, in 
reply, that the plaintiff had no right or interest in the eff'ects of 
Tahir Hosein Khan, and that the plaintiff* has only a four anna . 
share in this estate. 

The principal sudder ameen dismisses the suit, as he considers 
that th^ plaintiff has derived from the sub-lease usufruct in excess 
of the Government revenue paid by him, and that when he took 
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the lease from the defendant, he became liable to pay tlie Govern- 
ment revenue. 

Notice was issued on the respondents on the 8th September 
1849. They rest their non-liability to make good this new juinma 
on the plea that the appellant has realized more than his jumma 
by his sub-lease of these two villages. 

The point to be decided in appeal, is which of these parties is 
liable to make good the Government revenue on these two resum- 
ed and recently settled villages. 

Judgment. 

The appellant takes a farm of severkl villages from the respond- 
ents, Bahadoor Alee and Buharam Alee, and covenants to pay 
a certain rent to them, and to make good rupees 4717-13, as the 
(government revenue due front tlie firm at the time of the lease. 
Subsequent to this agreement, the Government resumes two of the 
villages in the farm, and fixes on them a jumma of rupees 965, 7 
annas, 9 pie, thus increasing the Governm^t revenue on the farm 
to rupees 5683, 4 annas, 9 pies. There is nothing in the bond to 
make the appellant in any way responsible for this additional 
revenue. Any advantages that the appellant may have derived from 
his sub-lease of these villages, have nothing to do with the point at 
issue in this suit. I therefore reverse this decree, and give the 
appellant a decree in full demand, with costs, against the lessors 
Bahadoor Alee and Buharam Alee, and as the other defendants 
are not a party to the lease bond, I exempt them from liability, and 
hold the appellant answerable for their court expenses. 

The 5th February 1851. 

No. 20 of 1849. 

Appeal against a decree passed by Moulvee Mahomed Mohamid^ 
late second Principal Sadder Jmeen of Tirhoot, on \5th of 
February 1849. ‘ » 

Oomrao Thakoor, (Plaintiff,) Appellant, 

, versus 

Oodho Dass and Jhoomuk Dass, tho^heirs of Goshaeen Mokoond 
Dass, deceased, Hurungee Misser and Keerut Singh, (Defend- 
ants,) Respondents. 

This suit was instituted on the 8th December 1847, for absolute, 
.possession and mutation of names as proprietors of 2 annas, of 12 
annas, in mouzas Ruttunpore, Ubheeman and Jugutpore, and to 
recover the sum of rupees 1427-2-8, as mesne profits, accruing 
from 1249 up to 1254 F. S., under a deed of sale, dated 4tii Assin 
1247. Suit for Company’s rupees 1987-6-11. 
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The plaint sets forth that the plaintiff was a co-proprietor in this 
estate which was sold for Government balances and purchased by 
the defendant Hurungee Misser ; that subsequent to the sale, Hurun- 
gee Missr admitted the defendant, Mokoond Dass, to a 12 annas 
share; that Mokoond Dass sold 2 annas of his share to the 
plaintiff under the' above deed of sale drawn out in the name 
of his nephew Kerut Singh; that possession of the zerat land 
for this 2 annas share was rendered, and also the proportionate 
share in the usufruct for the first year after the sale ; that since 
that time the purchase of the plaintiff has not been recognized. 

Mohunt Oodho Dass, defjpndant, heir of Mokoond Dass, in reply, 
denies the validity of the deed of sale, and declares that no posses- 
sion has ever been had upon it ; that in a boundary dispute between 
Mokoond Dass and the proj)rietors of a neighbouring village, in 
which the present plaintiff was a defendant, no mention was ev^r 
made of this purchase, and that Keerut Singh petitioned as a tliird 
party in that case in whicli he declared himself to be the actual 
purchaser of the 2 annas now in question. 

Hurungee Misser, defendant, replies in support of the above 
defence, whilst Keerut Singh pleads in support of the plaintiff’s 
claim. 

The principal sudder ameen dismisses the suit, as the deed of 
sale is neither registered nor sealed by the kazee, nor is the evidence 
of the witnesses to it sufficient to prove its validity; he also consi- 
ders the silence of the plaintiff’ as regards this alleged purchase in 
the boundary cause, as well as the declaration of Keerut Singh, 
that he was tlie actual purchaser of this 2 annas share, to be corro- 
borating circumstances in favor of the defendants, heirs of Goshein 
Mokoond Dass, whose possession in 12 annas is proved on evidence. 

In appeal, the plaintiff urges his former pleas, and that the deed 
of sale in his favor is establi^ed more particularly by the evidence 
of Sheikh Shaliamut Alee, one of the vakeels of the court, and 
Shunlfer Pandey, a relative of both parties in the suit. 

The respondents reply as in the first instance. 

The point to be decided in appeal is the validity or otherwise of 
this alleged deed of sale, which is to transfer 2 annas, out of 12 
annas, of fhis estate to the appellant*. 

Judgment. 

The deed of sale is alleged to have been executed at Moozuffer- 
pore, and is neither registered nor attested by the seal of the kazee, 
and the evidence of the three witnesses to it is not sufficient to 
prove the validity. One of them, a vakeel of the court, gives only 
a hearsay evidence. I therefore agree in the several reasons given 
by the lower court for dismissing mis claim, and uphold the decree, 
and dismiss the appeal, with costs. 
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The 8th Febbctary 1851. ' 

No. 25 of 1849. 

Appeal against a decree passed by Moulvee Niamut Alice Khan^ late 
Principal Sudder Ameen of Tirhooty on \5th February 1849. 

Bucha Cliowdree and Musst. Luclimunee, (Plaifatiffs,) Appellants, 

versus 

Mr. Henry Christian, (Defendant,) Respondent. 

This suit was instituted on the 21st July 1848, to recover the 
sum of 1 090 rupees, 9 annas, 1 1 pie, being the amount principal and 
interest of balances of rent on a 7 anha, 8 gundah share, in 55 
beegahs of indigo lands, in mouza Teotha, accruing from 1250 up 
tol254 F. S. 

pThe plaint is that this share ^n this ‘estate belongs to the plaintiff, 
and 8 anna 1 2 gundahs isithe property of Thakurdut Chowdree and 
others ; that a farm of tlie latter share was let in the name of 
Hummupdutt Doss, to Bugwunt Narain and*Ramonoogro Singh, on a 
lease from 1244 up to 1253 ; that these parties again sub-let 3 annas 
to the defendant, on a lease from 1250 up to 1253; that on the 
strength of this sub-lease, the defendant cultivated these 55 beegAhs 
the best zerat lands of the village in indigo, without the consent of 
the plaintiffs ; that the defendant cultivated a good deal of the 
assamees lands of the village : besides that, on the expiry of the lease 
in 1254 Fusly, the indigo khoonties remained for a year on the 
ground ; that the plaintiffs claim their share of the produce in these 
zerat lands at the rate of six rupees per beegah. 

In rep]}'', the defendant pleads that he did not cultivate any of the 
zerat lands of the village in indigo ; that had he done so, he would 
have taken an agreement from the proprietors ; that the indigo cul- 
tivation in the village was effected with the assamees in the usual 
way; that on the expiry of the lease in 1253, he directed the assamees 
to remove the indigo khoontees and cultivate any crops they pleased ; 
that this suit originates in a dispute taken by him before the 
criminal courts, which ended in a fine be^pg levied on the plaintiffs. 

The principal sudder ameen is of opinion that the plaintiffs do not 
produce evidence sufficient to prove that the zerat lands of the 
village were cultivated in indigo by Jthe defendant, and that, if the 
defendant had realy cultivated, as the plaintiffs allege without their 
consent, either an annual claim for rents would have been preferred, 
or the matter taken before the criminal court. 

In appeal, the plaintiffs urge their former pleas, and add that if the 
principal sudder ameen was not satisfied with the evidence produced 
before him, he ought to have appointed an ameen to make local 
inquiries. 

The point to be decided in appeal is whether the *present 
investigation will sustain the dismissal of the appellants’ claim. 



ZlLtAH TIRHOOT. 


55* 


Judgment. 

The respondent admits the holding a sub-lease of this three 
share, and yet denies that he farmed any of the zerat lands of the 
village. Now, as the estate is an undivided one, a rateable share in 
these lands belonged to the farm of the respondent. If the principal 
sudder ameen was not satisfied with the oral evidence produced by 
the appellants, it was incumbent on him, in the face of this denial 
of respondent, either to make a local inquiry himself, or depute an 
ameen to do so, and as I consider the investigation in this suit to be 
incomplete, without this inquiry, I reverse the decree, and direct a 
re-investigation of the case above indicated, and a refund of the 
stamp value to the appellant. 


The 1 Ith ^February 1851. • 

No. 28 of 1849.* 

Jppeal against a decree passed by Syud Mahomed Mohamidy second 
Principal Sudder Ameen of Tirhooty on 16M February 1849. 

Baboo Luchmeenarain Singh, Defendant, Appellant in the suit of 
Musst Zumeerun, (Plaintiff,) Respondent, 
verstis 

Appellant Musst. Beeznah Begum and Meer Bunyad Alee, 
Defendants. 

This action was preferred on the 30tli June 1846, to recover 
the sum of 794 rupees, 12 annas, 6 pie, being the amount principal 
and interest due on account of revenue paid in for the villages of 
Singheeah Biizoorg, Moortezapore Madhupore, and Uzeearpore. 

The plaint is that these villages are a resumed rent-free mehal ; 
that the plaintiff was rent-freeholder of 12 annas, and the remain- 
ing rent-free 4 annas, and the 16 annas milkeut vested in the defend- 
ant, Baboo Luchmeenarain ; that the plaintiff was first admitted 
to a settlement for 12 annas; that the defendant, Musst. Beeznah, 
set up a claim, subsequently, to a 3 anna share in these 12 annas, and 
was admitted to a settlement1:o that extent; that on the plaintiff’s refus- 
ing to enter into fresh settlement for p 9 anna share, it was let in 
farm on a ten years’ lease to Baboo Luchmeenarain ; that the plain- 
tiff* subsequently established in court her right to the 12 annas, and 
was admitted to a settlement accordingly; that the plaintiff* paid up 
^88, 4 annas, 6 pie, as Government revenue during the incumbency 
of Baboo Luchmeenarain and Musst Beeznah Begum, and this sum 
was credited to them in their revenue liabilities. 

The defendant, Luchmeenapin Singh, in his reply, pleads that 
the plaintiff ought to be nonsuited for not specifying the amount 
due to h^ for the 9 anna and 3 anna occupants; that 561 rupees, 
12 annas, 6 pie was paid up at different times by the plaintiff; that 

24 
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this sum was allowed for in the revenue liabilities on tlie 12 annas 
share; that rupees 421-3-6 was credited to his 9 annas share, and 
rupees 140-7-14, to the 3 annas share of Musst. Beeznah ; that no 
interest is claimable prior to the date on which this account w^as 
made out ; that the defendant has paid in revenue due from the 
share of the plaintiff after she came into re-po^ession, and that his 
action on this account has been anticipated by tlie present suit. 

Musst. Beeznah, in reply, pleads that 12 annas do not belong to 
the plaintiff, and that until her right is established this claim cannot 
be maintained. 

Bunyad Alee, defendant, does not defend the suit. 

The principal sudder ameen decrees the plaintiff’s claim against 
Baboo Luchmeenarain Singh, and exempts the other two defendants 
from liability. Observing tliat, as he has just given the Baboo a 
decree against the plaintiff in another suit, the reasons given in that 
award secure a decree fifr the plaintiff' in the present suit. 

In appeal, tlie defendant, Luchmeenarain Singh, pleads that the 
plaintiff ought to have been nonsuited for “instituting one action for 
revenue paid in for several separate villages ; that the interest 
awarded is excessive; that the amount here claimed has been allow'- 
ed for in his action against the plaintiff ; that Musst. Beeznah ought 
to have been made liable for a 3 anna share in this claim. 

Notice was served on the respondent by the judge on the 
7th January 1850, who pleads, in reply to the moojubat of the ap- 
pellant, that the villages are one lot, and the whole liable for sale in 
the event of a balance accruing in any one of the villages; that the 
claim is a just one and has been fairly adjudged. 

The points to be decided in appeal are, first, whether or no a 
separate suit for each village is required; second, whether the award 
of interest is correct ; third, whether the amount now claimed has 
been credited to the respondent in the suit of the appellant ; and, last- 
ly, whether or no Musst. Beeznah is liable. 

. Judgement. 

The documentary evidence in this case shows that these four 
villages yere assessed with separate and distinct jummas ; it was 
therefore incumbent on the. plaintiff to prefer her claim against 
each village in a separate suit, and ajso to specify the amount claim- 
ed from each of the defendants. 

This not having been the case, I am obliged to decree the appeal, 
and nonsuit the claim, with costs against the respondent. 
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The 11th February 1851. 

No. 29 of 1849. 

Appeal against a decree passed by Syud Mahomed Mohamid^ late 

second Principal Sudder Ameen of Tirhoot^ on 16M February 1849. 

Baboo Luclimeenarain Singh, (Plaintiff,) Appellant, 
versus 

Musst. Zumeerun, Beeznah Begum, and Beebee Fukeera, widow 
of Meer Bunyad Ali, (Defendants,) Respondents. 

This suit was instituted on 8th December 1846, to recover the 
sum of rupees 1503-15-9, being the amount principal and interest 
of surplus revenue paid in for^a 12 anna share, in mouza Singeah 
Boozoorg. ' * 

The plaint is that the milkeut rights of this estate, and 4 annas in 
nankar title vested in the plaintiff*, and 12 annas nankar was the 
property of the defendants ; that the nankar was resumed, and, on 
the 1st May 1843, 4 annas, as his own share, and a farm of 9 annas, 
as the share of Musst. Zumeerun, was settled with the plaintiff, and 
3 annas was settled for with Musst. Beeznah Begum ; that this set- 
tlement was set aside, and, in 1st May 1846, Musst. Zumeerun was 
admitted to a settlement of the 12 annas resumed nankar; that 
the Government revenue on the estate was paid by the plaintiff up 
to the end of April 1846, on the 3 annas, for one year, and subse- 
quently on the 12 annas share. 

Musst. Zumeerun; defendant, in reply, pleads that prior to 1st May 
1846, she had no possession in the 3 annas, and that 10 annas kist 
in the revenue for 1846, on the 12 annas share, is due from the 
plaintiff, and 6 annas kist for herself; that the plaintiff made the col- 
lections for the whole of that year, and the revenue paid by him was 
realized from the usufruct of the whole village. 

Musst. Beeznah, in reply, admits that the settlement of the 3 annas 
share was made with her in 1843, but that she had no regular pos- 
session in consequence of the interference of Musst. Zumeerun; that 
she has paid 150 rupees of revenue, and the plaintiff* adr&its having 
received rupees 454-15-9 from her; that the plaintiff has collected 
rupees 175-10 from this shares in the estate, and, therefore, has no 
further claim. 

The principal sudder ameen passes a decree in favor of the plain- 
tiff’, holding Musst. Zumeerun liable for rupees 988-4-7, as her 
share of the surplus revenue paid in on the 12 annas share for 
1846, and Musst. Beeznah Beegum liable for rupees 366-8, as the 
amount due on account of the 3 annas share, after exempting the 
sum of bSO rupees paid in by Beeznah Begum, for which she has 
filed a dakhilla of the collectory. 
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In appeal, the plaintiff urges that he allowed in the plaint for the 
payment of 150 rupees, on the part of Musst. Beeznah, and that this 
sum ought to have been decreed. 

Notices were served on tlie respondents on the 7th January 1850, 
by the judge. 

Musst. lieeznah does not reply ; but Musstf Zumeerun claims 
exemption from the law costs in appeal, as the cause of appeal only 
applies to Musst. Beeznah. 

The points to be decided, in appeal, are whether or no the appel- 
lant Musst. Beeznah is liable for the 150 rupees, and whether 
Musst. Zumeerun is liable for her own^costs, in appeal. 

Judgment. 

The annual Governmeht revenue assessed on this 3 anna share 

rupees 658-1 1-11, and the 'appellant lias paid on an account 
of this share for A. D. 1844, rupees 322-3. The respondent, Musst. 
Beeznah, produces dakhillas to show that she has paid in 150 rupees 
of revenue for that year ; but to establish Iw^r non-liability to pay the 
whole amount of the appellant’s claim, receipts for payment of 
rupees 236-8-11 are required. I, therefore, consider the principal 
Budder ameen was wrong to strike this 150 rupees out of the claim 
of the appellant, and I amend the decree, and decree the 150 rupees, 
with costs calculated accordingly ; and since the appellant has made 
Musst. Zumeerun a respondent, on a point in no way concerning 
lier, I hold him responsible for the court expenses in appeal of 
Musst. Zumeerun. 


The 12tii February 1851. 

No. 35 of 1849. 

Appeal agaimt a decree passed by Moulvee Neamut AH Khan, late 
Principal Sudder Ameen of this district, on 16M March 1849. 

Gopalnath Chowdry and sixteen others, (Defendants,) Appellants, 

* versus ' 

Keruthnath Misser and four others, (Plaintiffs,) Respondents. 

This suit was instituted on the 5th September 1842, to decide a 
title, and for possession in 12 beegahs, 4 cottahs of burmotur lands, 
in the village of Mobarukpore. Suifvalued at 658 rupees, 3 annas, 
6 pie, eighteen times the income. 

The plaint is that this holding Avas acquired by the ancestors of 
the plaintiffs in seventeen lots and under different sunnuds granted 
by the several proprietors of the estate prior to the reign of the 
Sircar; that up to 1242 Fusly, the plaintiffs and their forefathers 
liaA’^e enjoyed undisturbed possession of the lands ; that when the 
mokururee rights of Mobarukpore were resumed and one Oud Lall 
arneeu appointed to measure the estate, the lands, now disputed pleas 
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8 beegahs, 16 bis was, in all 21 beegabs, were recorded in his papers 
as burmootter lands J that the settlement officer settled the estate 
with the proprietors after exempting the 21 beegabs; that in 1242 
Fusly, Mobarakpore was sold for sadder balances and purchased by 
Chetoo Chowdree, who granted a wogozasth chittee to plaintiffs ; but 
in 1243, the estate tvas sold to the defendants who dispossessed the 
plaintiffs, and this claim is for re-possession, and to recover mesne 
profits from the date of dispossession. The defendants, in reply, 
plead that the lands now claimed by the plaintiffs are not burmootter, 
and never were in possession of the plaintiffs; that these lands 
were not part or parcel of Uie 21 beegahs recorded as burmootter 
lands in the settlement of 1227 Fusly; that if the plaintiffs were 
dispossessed as they allege, they would have sought redress in the 
criminal court ; that the estate prior to the settlement was in the 
possession of the minhadars, so that the proprietors could haro 
made no grants ; that the plaintiffs are tnerely cultivators in the 
estate ; that no sunnuds have ever been produced, and no registry 
of this rent-free holding effected in the records of the collector’s 
office. On the 24th June 1843, Syed Sahimut Ally Khan, the then 
sudder ameen, decreed possession and mesne profits to the plaintiffs, 
and this decree was upheld in appeal before the principal 
sudder ameen. In special appeal before the Sudder, these decrees 
were reversed, and a review of judgment directed, a reference having 
been first made to the collector in conformity with Clause 3, Regu- 
lation 11. of 1819. The principal sudder ameen then returned the 
case to the sudder ameen who, after fulfilling the requirements of 
the regulation, quoted by the Sudder, again passed a decree in favor 
of the plaintiff's, as the collector’s report proved the existence of 
their burmootter lands, and the inquiry of the ameen the occupancy 
of the plaintiff's. On the 20th April. 1847, the principal sudder ameen 
confirmed this decree in appeal, and on 29th February 1848, these 
decrees were again reversed by the Sudder, in special appeal, and 
the principal sudder ameen directed to retain the case in his own 
file, and decide it on its merits. Tlie*])rincipal sudder ameen, in 
this instance, has decreed to the plaintiff's possession and mesne 
profits from the date of institution of this suit, taking the same 
view of the case as the former judiciitl authorities. 

In appeal, the defendants urge their former pleas, and add that, as 
the suit has been twice returned by the Sudder for re-investigation, 
the principal sudder *ameen ought to have called for fresh evidence 
in the case. 

Notice was issued on the respondents by the judge on the 8th of 
January 1850, and their reply is an epitome of the merits of the 
case from first to last. 

The f oint to be disposed of in appeal, is to which of these parties 
do the lands now claimed belong, is this a rent-free holding of the 
respondents, or are the lands nizamut the property of the appellant? 
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Judgment. 

Four judges and a collector have decided in favor of the respond- 
ents who have been subjected to a long course of law in establish- 
ing their claim upon full and ample evidence both documentary and 
oral. The appellants are unable to subvert the evidence of the 
respondents in any way, I therefore confirm this'decree, and dismiss 
the appeal, with all costs on the appellants. 


The 14th February 1851. 

No. 45 of 18^9. 

Appeal agaimt a decree passed by Moulvee Neamvt AUKkan, late Prin- 
cipal Sudder Ameen of this District, on \7th May 1849 . 

A^jhumbit Sahi, Chitadarhee Salii art'd nine others, the heirs of 
Luchmun Sahi and Saboor Sahi, (Defendants,) Appellants, in the 
suit of Beechuk Sahi and Chadee Sahi, (Plain tills,) Respondents, 

versus * 

Appellants and Badil Sahi, and ten others, (Defendants.) 

This suit was instituted on the 11th November 1847, to parti- 
tion off a third share in 204 b. 1 5 d. out of 306 b. 1 b. 1 3 d. 
new measurement, the malikana lands of Rajkhiind. Suit valued 
at rupees 1496 4 annas 5 p., the estimated value of the share. 

The plaint is that the 300 beegahs of malikana lands of mouza 
Rajkhund is in three equal sliares, one share belongs to Munbood 
Sahi and others, and the other two shares, one held in three equal 
shares by the plaintiffs and the defendants, the heirs of Luchmun 
Sahi and Saboor Sahi, who refuse to divide the estate. 

The defendant, Badil Sahi, one of the heirs of Saboor Sahi, in his 
reply, pleads that he has disposed of his ancestral rights in this 
estate ; that one share in these 300 beegahs is the property of 
Munbood Sahi and others, and one share belonged toJugi\t Rai, 
and is now the property, iif three ecjual shares, of the plaintiffs and 
Achumbit Sahi and Chutturdharree Sahi ; that the third share 
is also held by Achumbit and Chutterdharree, the right of an 
exchange with Kurun Singh Rai for a share they also held in the 
malikana lands of inouza Jurooka; that the plaintiffs have only a 
right in a third share of one of the hundred beegah shares. 

Achumbit Sahi and Chutterdharree Sahi, defendants, in reply, 
plead that the plaintiffs have never had any ])ossession in the 
third share of the 100 beegahs; that Doss Rai, forefather of both 
parties in the suit, died leaving three sons, first, Ajeeb Rai, the 
ancestor of Munbood Sahi and others, second, Kurrun Singh Rai, 
three, Deo Singh Rai ; that Deo Singh Rai left two sons^Pahar 
Singh Rai and Juggut Singh Rai; that J’uggut Singh Rai ac- 
quired the share of Pahar Singh Rai, and died leaving three sons 
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Keharee Sabi^ Hurgobind Sahi^ and Dhurma Sabi ; that Keharee 
Sabi was succeeded by his son Luchmun Sabi, the ancestor of 
Achumbit Sabi and others, (defendants) ; that Hurgobind Sabi was 
succeeded by Saboor Sahi, the ancestor of the defendants Chutter- 
dharree Sahi and others ; that Dhurmun Sahi left his son Puttee 
Sahi, the fathers o# the plaintiffs ; that, consequently, the plaintiffs 
can only inherit a third sliare in one of the one hundred beegahs 
share ; that the ancestral rights of Kurrun Singh Rai were exchang- 
ed by his heirs for the malikana share of Luchmun Sahi in 
mouza Jurooah, under a deed dated 5th Assar 1196 Fusly, and 
that Luchmun Sahi admitl;^ Saboor Sahi into partnership for this 
one hundred beegah share. • Towukul Sahi and five others, defend- 
ants, heirs of Mohagowar Sahi, co-sharer with Luchmun Sahi, 
plead in favor of the plaintiffs claim, and Gowree Sahi and three 
others^ also descendants from*a co-shhrer with Saboor Sahi, plead to 
the same effect. • 

Apoocli Sahi and others, as third parties, petition that this 
third share in dispute Belongs to them. Mohadeo Sahi petitions in 
support of the defendants, Achumbit Sahi and others. 

Munbood Sahi and Mohun Sahi petition in support of the 
plaintiffs. 

Jeeoe Sahi petitions that he is a sharer in this property, and 
ought to have been made defendant. Ramodhonee Sahi petitions in 
support of the defendants Achumbit Sahi and others. 

Rambuksh Sahi, Girdharee Sahi, and Lollah Sahi petition sepa- 
rately, that they are joint proprietors in mouza Jeerrooah, and 
ought to have been recorded as such. 

Nursingnurain alias Toljee petitions that he has a proprietai’y 
right by purchase in these lands and ought to have been made de- 
fendant. 

Beekdharee Singh and four others petition that they have also 
purchased into this property and ought to have been made de- 
fendants. 

The principal sudder ameen* considers both the right as well as 
the possession of the plaintiffs is proved on evidence, and passes a 
decree in their favor, observing that the plaintiffs and the defendants 
have been joint suitors in an action against the proprietors of 
.mouza Jurrooah, and it was .then admitted by the defendants that 
the plaintiffs w^ere joint sharers with them in this hundred beegahs 
of exchanged lands? that the measurement papers at the time of 
settlement prove that the plaintiffs occupied in both the two hun- 
dred beegah shares. 

In appeal, the defendants urge that the plaintiffs were in posses- 
sion of only 33 beegahs, 6 bis was, in right of their ancestral share 
in one, hundred beegahs, and that their rights do not extend to, 
and they have never held possession in the one hundred beegahs 
they admit to have been exchanged with JurooaK 
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'Notice waf served. on the. respondents on the ?th January 1850, 
and in their present reply i they repeat their former pleas, and 
declare their right and possession in both share to be fully esta- 
blished. 

The point to be decided, in appeal, is whether or no the respon- 
dents’ possession in the lands he noV se^s to have portioned off is 
establislied or not. 

Judgment. 

I consider th#t the principal sudder ameen has gone beyond the 
record in this case in his inquiry into proprietary rights. A right of 
proprietorship is not to be decided in a Sliit of this nature. The only 
inquiry requisite to support an award for petition is whether or 
no the claimant is actually in possession of the lands lie wishes to 
have divided oft. Now, in this case, I do not agree with the lower 
court that the occupancy, of the respondents to the extent they 
allege is established on evidence. Document No. 29 is the only 
paper filed in this case, on which a safe judgment can be passed ; 
this shows up by whom the 300 beegahs of malikana lands in 
.Rajkhund were occupied at the time the investigation prior to the 
settlement of 1838, took place. The respondents are only recorded 
as occupants in lots Nos. 1003, 1004, 1016 and 1019, which place 
a little more than 23 beegahs in the occupation of the respondents. 
The respondents claim to portion oft a third share in 204 beegahs, 
15 dhoors, or ft8-45th beegahs, and as they fail to establish their 
actual possession to this extent, I decree this appeal, and reverse the 
decree, ^ith cost ou respondents. 


,The 14th February 1851. 
No. 48 of 1849. 


o decree passed by Moulvee Neamut AH Khan^ late 
l^J^incipgd Sadder Ameen of this^ district , on \Ath May 18 ^. 

: N Mwt Ndwazee Begum, (Plaintiff,) Appellant, 

' ^ ''y versus 

^ee. Sheik Reazut Alee and the hftirs of Kunya 
^eer Syud Alee, husbaCUd of Mu$st. Zigree Begum,^ 



suit was instituted t)n the 7th February 1847 for possession' 
in'and of names as f)roprietors of two annas in mouza 

to recover the sum of rupees 449-10-10 as mespe pro- 
fits accruing frbni 1251 up io 1254 Fusly. 

Suit valued at A'pees 094-3-7.' * 



* 

The plaint is that the defendant* K^ee BegM, 
out sale of her two annas share m Miwsah to the 
deed of sale, dated 15th Maugh 1243 Fusly, Ancf possession mS 
rendered accordingly ; that tlie plaintiff realized the rents OH hei' 
share from Mr. Richardson, who' Ifeld the estate in farm; that 
the estate was sold^n satibfact^n of decree of tlie Rajah of Dur- 
bungah had against the heirs of Musst. Budurool-nissa, and was 
purchased by the defendants, Moulree Ushruff Alee, Rea/.ut Alea 
and Kunya Singh Chow dree ; that the purchasers ha\e dispossess- 
ed the plaintiff ; that the deed of sale to the plaintiff is dated prior 
to the decree sale ; that no notices of the sale ever reached the 
plaintiff; that the decree w&s ii regular in many respects and ought 
to be set aside. 

The defendant, the husband of the vendor Jigree Begum, con- 
fesses judgment and admits* the validity of the deed of sale to 
tlie plaintiff. ^ 

The defendants, purchasers at the decree sale, plead, in reply, that 
this is an action to revcMse the sale of a portion of the estate sold, 
and is opposed to Construction No. 1040 ; that the action to try this 
question must be brouglit by the vendor; tliat there w^as no irregu- 
laiity in the sale; that the alleged purchase by the plaintiff took 
place whilst the estate of the vendor was in lien for kn established 
claim against her ; that no objection at the decree sale was ever 
made by the plaintiff. 

The principal sudder ameen dismisses the suit, as he considers ' 
that the plaintiff docs not establisli the validity of the deed of sale, 
nor does she prove her possession after purchase, and that his 
reasons for arriving at this conclusion are fully recorded in case 
No. 47 just disposed of. On sending for the aecree of the lower 
court, in the case quoted above, 1 find that to have been an action 
brought by the auction purchasers at the decree sale for possession 
in 12 annas of mouza Mussah as tho rights and itlterests of the 
parties sold up, and tlie principal sudder ameen records Bit reasons 
for deeSaring the deed of sale to* the plaintiff to fee invdid in the 
following remarks: that the irregularity or otber^suse of tho decree 
sale not at issue in the ’present suit; that this property ^as in 
lien to the decree-holder prior to the date of the dead of aaloj that ^ 
tliis sale is allejbd to have been effected through thff of , 

Surroop Lai, and neither his s*ignature nor seal is attaclifd!' to tho " 
document ; that none*of tha witnesses to the sale doposo to fa(o , 
or purchase having been completed in the usual mann^ boi^Hrosp, ** 
the vendor and vendee, nor are they able to deposo tOf tho 
month or year of the transaction ; that no objections were 
the appellant at the time of the decree sale, aiul no l^ossesj^on i% r 
proved on the part of the purchaser subsequent to herpurcba$o; 
that the’three receipts for proving rents produced to oetaVUsh this 
point are signed by Musst. Jigree Begum, the vendo&» 

25 ' . 


plaintiff, -a^der a 
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In appeal, the plaintiflF urges that the evidence of all her witnesses 
has not been taken, and that her purchase is clearly established. 

Notices were issued on the respondents by the judge on 7th 
January 1850, who reply in support of the principal sudder ameen’s 
view of the case. 

The point to be decided, in appeal, is the validity or otherwise of 
this alleged deed of sale. 

Judgment. 

The evidence' of the witnesses to the deed of sale is quite insuf- 
ficient to prove its validity, and the whole features of the case show 
that this is a palpable attempt to defraud the respondents, the auc- 
tion purchasers, of a portion of the estate bought by them. I, 
therefore, uphold this decree, and dismiss the appeal, with all costs 
op the appellant. ^ * 


The I5th February „I851. 

No. 51 of 1849. 

Appeal against a decree passed bj/ Moulvee Neamut AH Khan^ late 
Principal Sudder Ameen of this district ^ on 30th May 1849. 

Musst. Butaso Koer, widow of Jewan Ram, Defendant, Appellant, 
in the suit of Syud Tusudook Hossein and Musst. Fuzeeloot-nissa, 
and Tilukdliaree Singh, (Plaintiffs,) Respondents, 
versus 

The Appellant and Bolakee Lai, and three others, heirs of 
Jmrut Lai, Defendants. 

This suit was instituted on the 2 1st September 1847, for pos- 
session in 13 beegalis, 10 biswas of land, in mouza Rampore 
Nosoliun, and to set aside a proceeding in the survey department, 
dated 21st March 1846, and to recover the sum of rupees 404-9-3 
as mesne profits accruing between 1246 and 1254 Fusl}'. Suit 
valued at rupees 1269-9-3. , 

The plaint is that jthis village 'was let in farm to the plaintiff 
Tiloukdharee Singh, by the other two plaintiffs ; that the defendant, 
Jewan, Ram, cultivated 6 beegahs, *14 biswas, 13 dhoors, in the 
village; that the farmer sued him for rent accruing from 1250, up 
to 1254 ; that in that suit, the defendant, Jeu'^in Ram, claimed the 
land^ as appertaining to his village of Noabad Khoord ; that wiiilst 
this suit was pending, the defendants contrived to get tins land, and 
other land amounting in all to 13 beegahs,"lO biswas, included by 
the survey in the area of Noabad ; that* tlie claim for rent was con- 
sequently nonsuited, ami this action for possession has ari^n ; that 
these lands are inbluded in the settlement papers of Rampore, from 
Nos. 146 to 171. * 
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Miisst. Butaso, widow of Jewan Ham 5 defendant, in reply, pleads 
that these lands were included in the hulkah of Noabad after full 
inquiry by the survey officer ; that tlie lands were included frau- 
dulently in the settlement of llampore, and without the knowledge 
of Jewan Ram; that the plaintiff's have never been in possession; 
that the boundaries^ of the two village are not adjacent; that if 
Jewan Ram did cultivate under the plaintiff's, his agreement to this 
effect can be produced ; that had it been so, it is not likely that he 
♦would have planted trees and built houses on tlie land in dispute. 

The other defendants do not defend the case. 

Jankee Ram, and anotlier as a tliird party, petition as claimants 
for the lands in dispute, and declare this claim to be groundless and 
the defence untrue. 

Another party supports the^bove, whilst Radha Becbee petitions 
claiming a share in Noabad. 

The principal sudder aineen is of opinioif that as these lands were 
included in tlie settlement of Rampore, the court has no jurisdiction 
to disturb the settlement ; that the surveyor w'as consequently 
wrong in admitting the lands into the hulkah of Noabad : a decree 
is therefore passed against Jewan Rarn in favor of the plaintiffs* 
claim for possession, with mesne profits from the kist of 1246 up to 
1254, at the rate of 30 rupees, 11 annas, 14 gundalis per annum, 
according to the jummabundee at the time of the settlement. The 
principal sudder ameen quotes as a pi’ecedent to support his judg- 
ment in this case, a decision of the Sudder Dewanny Adawlut, dated 
24th May 1844, and Construction No. 1371. 

In appeal, tlie defendant urges his former pleas. 

Notice was served on the respondents by tlie judge on the 8th 
January 1850, and their reply is in support of the decree passed 
in tlieir favor. 

The point to be disposed of, in appeal, is to which of these two 
parties the lands in question legally belong. 

J JUDGWIENT. . 

It is fully proved, and, indeed, the appellant admits that these lands 
were * included in the settlement of the respondents’ village of Ram- 
pore; any decree, therefore, passed in dier favor would be virtually 
to disturb a settlement wliicli is beyond the power of the civil 
courts. The precedent quoted by the lower court applies, and the 
proceedings of tiie Sildder of the 17th July 1847, on the petition of 
Hurgobind Ghose, are still more to the point at issue in the present 
case. I, tlierefore, up^ld this decree, and dismiss the appeal, with 
costs. 
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The 17th PEBtitiABY 1861. 

* No. 16 of 1849. 

Appeal againet a decree passed by Pundit Dataram^ Moonsiff of Teigrah^ 
on 26M December 1848. 

Ramdjal Misser^ (Defendant^) Appellant, 
versus 

Doorg Bejoy Chowdree and Giingah Chowdree, (Plaintiffs,) 
Respondents. 

This suit was instituted on 4tli August 1848, to recover the sum 
of 45 rupees, 3 annas, 3 pie, being ‘the amount principal and 
interest due on account of rent balances accruing from 1251 up to 
1253 and 1255 Fusjly. 

V The plaint is that during ‘the period that the plaintiff’s held 
Putnee Chout in mouza •Gobindpore in farm, the defendant who 
cultivated on the farm, fell into balances of rent to the amount now 
claimed. • 

The defendant, i^ reply, pleads that his cultivation in Gobindpore 
amounts to 17 beegahs, 6 cottahs, 6 dhoors, which he has held for 
the last fifty years at the , annual fixed jurnrna of 27 rupees, 
2 annas, 6 pie ; that he has paid rents to the plaintiff on this extent 
of cultivation and at this rate. 

The moonsiff considers that the evidence of two putwarries 
proves that the defendant did cultivate to tlie extent named in the 
plaint, and that a balance of rupees 31-5-3 is due from him on 
account. 

In appeal, the defendant urges that the moonsiff ought to have 
appointed an ameen to make a local inquiry as to the actual extent 
of the land cultivated, and also as to the right of the appellant to 
cultivate at a fixed rate. 

The point to be decided, in appeal, is whether the balances decreed 
are proved against the defendant. 

* Judgment. 

The plaint as well as the evidence of* the putwarry declare that 
the appellant entered into a >Yritten agreement to cultivate ; but the 
kubooleut is neither filed nor has it been called for, and there is a 
discrepancy of 5 beegahs, 3 bis was, 16 dhoors between the extent of 
the cultivation said to be recorded in the agreement, and the extent 
of cultivation on which rents are now claimed. A further inquiry in 
this case is required, as above indicated, and the decree is, therefore, 
reversed, and a fresh investigation directed/ and the stamp value is 
to be returned to the appellant. 
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The 17th February 1851. 

No. 18 of 1849. 

Appeal against a decree passed by Baboo Bishun Lal^ Moonsiff of 
Dulsing Seraif on 20/A December 1848. 

Soophul Roy and three others, (Defendants,) Appellants, 

versus 

Rith Lol, (Plaintiff,) Respondent. 

This suit was instituted on 4th October 1 844, to recover the 
sum of 40 rupees, 10 annas, being the amount principal and interest 
of balances accruing from l548 up to 1250 Fusly, for cultivation in 
the village of Moondah. 

The plaint is that during the period that the plaintiff held a sub- 
lease of four annas of tliis village, the defendants cultivated in t^e 
estate, and are in balances to the amount now claimed. 

Tlie defendant, Soophul, in reply, pleads that this is an undivided 
estate, and that Dulzeet«Chowdree and Suriibjt-et Chowdree make 
the collections from the whole village ; that he cultivated 13 beegahs 
and paid the rents up to 1248 Fusly; that the proprietors then took 
the lands into their own cultivation and granted him a receipt in 
full of all demand up to 1248; that 7 cottahs of rice land remained 
in his cultivation ; that the crops failed and the value of 5 seers of 
mowah is the only balance against him ; that the other defendants 
are not cultivators. 

The other defendants do not defend the suit, Surubjeet Chow- 
dree and Duljeet Cliowdree petition as a third party, and deny 
having received the rents from Soophul Roy, Thumun Roy and 
others also petition as a third party in support of the allegation of 
Soophul Roy. 

One the 23rd August 1845, the moonsiff, after exempting 9 annas 
of the claim as interest not due, passes a decree in favor of tlie plain- 
tiff against all the defendants, considering that the claim is esta- 
blisheft on the proof adduced by him foi'the prosecution. 

. This decree was reversed in appeal before the then additional 
judge, and a re-investigation directed on 8th September 1846. 

The moonsiff in this instance, has passed a decree similar to the for- 
mer one, observing that th§ defendants have failed to cause the 
attendance of Chowdree Duljeet to identify this receipt, and also 
have allowed a year to *elapse without having complied with the 
court’s requisition to enter an ameen’s fees. 

The defendants, in appeal, plead that as the extent of cultivation 
' was not disputed, the appointment of an ameen would have been 
superfluous, and that the petition of Thumun Rai, &c., is sufficient 
to prove the payments they declare to have made. 

The* point to be decided in appeal is whether or no the sum 
decreed was due to plaintiff from the defendants. 
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Judgment. 

I agree with the moonsiff in passing this decree in favor of the 
plaintiff. The appellants have totally failed in proving payment of 
rent to any other party, and their cultivation from 1248 up to 1250 
is proved on evidence. The appeal is therefore dismissed, and the 
decree upheld, without issuing notice on respondent. 


The I 7th February 1851. 

No. 19 of 1849. 

Appeal against a decree passed by Babojo Bishen Loll^ Moonsiff of 
Dulsing Serai, on 22nd December 1 > 648 . 

Mussts. Raj Bunsee Kooer and Phool Kooer, (Plaintiffs,) 

^ Appellants, 

^ versus 

Mohngeer and four others, (Defendants,) Respondents. 

This suit was instituted on 14th June 1847, to recover the sum 
of 15 rupees, 6 annas, 9 pie, being the amount principal and interest 
of balances of rent for 1253 Fusly, and to set aside a decision of 
the deputy collector, dated 16th June J846. 

The plaint is that the village of Nursingpore is the property of 
the plaintiffs, and the defendants cultivate 5 beegahs in the estate, 
and refuse to pay the rent; that the plaintiffs distrain for the rent, 
but the deputy collector decided in favor of the defendants on the 
representation of an ameen, that these lands are a sheotur rent-free 
holding of the defendants. The defendants, in reply, plead that 
beyond this rent-free holding, they have no cultivation in the village 
of the plaintiffs, and are not, therefore, liable in any way for rent, 
but they have held this 8 beegahs rent-free from the last 48 years. 

The moonsiff dismisses the claim, as he considers that the produc* 
tions of the sunnud, and the evidence of respectable witnesses, prove 
this to be a rent-free holding of the defendants. 

In appeal, the plaintiffs declare the sunnud a forgery, and that a 
third ameen ought to have been appointed to make a local inqliiry. 

The point to be decided in appeal is the liability or otherwise of 
these 5 beegahs to be assessed for rents. 

Judgment. . 

I agree in opinion with the moonsiff, that the respondents produce 
ample evidence to prove that their holding is rent-free, and, there- 
fore, uphold the aecree, and dismiss the appeal, without issuing 
notices on the respondents. 
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The 19th Februahy 1851. 

No. 20 of 1849. 

Appeal against a decree passed by Pundit Datnram^ Moonsiff of Teigrah^ 
on 22nd December 1848 . 

Gopee Patuck and tyo otliers, (Defendants,) Appellants in the suit 
of Surrubjeet Patuck, (Plaintiff’,) Respondent, 
versus 

Appellants and Doorgah Patuck, (Defendants.) 

This suit was instituted on 28th August 1848, to recover the 
sum of 5 rupees, 1 anna, the* amount principal and interest of rent 
due for 1 beegah of ^burmootter land appertaining to Muksoospore, 
for 1254 and 1255 Fusly. 

The plaint is that the plaintpiff is in ipossession of 2 beegahs, 4 cot- 
tahs land in this village by virtue of a gymt made to him by the 
proprietors under a sunnud, dated 1st Assin 1250; that the defendants 
cultivated 1 beegali witlio^it pottah or kubooleut ; that they have paid 
1 rupee of rent, and the action is to recover tlie balances due. 

In reply, the defendants deny that they are cultivators, and 
declare themselves to be joint grantees with the plaintiff under a 
former grant, and that they held this 1 beegah as their share in the 
grant divided off to them the year after the fresh sunnud was 
executed in favor of the plaintiff. 

The moonsiff’ decrees for the plaintiff considering that, as the 
sunnud of 1 250 is only in the name of tlie plaintiff, he is entitled 
the rent ; that the decree is not in any way to rule any proprietary 
right to which the defendants may lay claim. 

In appeal, the defendants urge their original pleas. 

The point to be decided in appeal is whether or no the plaintiff 
establishes his claim for rent by the evidence adduced. 

Judgment. 

It is on evidence that the plaintiff is the grandfather of one 
defendant and the uncle of anotlier, and* the defendants declare to 
be joint grantees with the plaintiff*, and that the sunnud is only 
in the name of the plaintiff*, because he is the representation 
of the family circle. The first poiht for inquiry, in this case, 
is the possession of the plaintiff as sole proprietor, and as he 
can find notliing on record , sufficient to prove this, and there is no 
agreement betweeen {he parties to cultivate, and the moonsiff does 
not record the grounds in which he considers this point to be 
established, I reverse this decree, and return the case for inquiry 
as above indicated, and direct that the moonsiff will record his 
reasons in full if he considers the possession of the respondent 
alone in virtue of the sunnud of 1250 to be established, after 
further investigation, and the usual order is passed for a refund of 
stamp value. 
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Tufi 19th February 1851. 

No. 21 of 1849. 

Appeal against a decree passedhy Pundit Dataram, Moonsiff of Teigrah^ 

^ on 21st December 1848. 

Shah Uhsun Ally and three others, third party, Appellants in the 
suit of Nam Dharee Singh, (PlaiAtiffs,) 
versus 

Hur Bhunzun and five others, (Defendants.) 

This suit was instituted on 30th October 1848, for possession, and 
to be recorded as proprietors in 1 gundah, 2 cowrees, in 2 annas 
8 gundahs share in talooka Jaferpore. Suit '^lued at 30 rupees, 
three times the rent roll, 

The plaint is that the defendants njade out and out sale of this 
Aare to the plaintiffs under a^deed of sale, dated 1st April 1847 ; 
that possession was dul/ rendered ; that the mutation of names is 
resisted. 

The defendants, in 4*eply, confess judgment, and plead that the 
whole of the purchase money was not paid, and the mutation of 
names was resisted in consequence. The appellants’ petition as a third 
party, that this is a false suit on a pretended deed of sale set up 
to injure them in the execution of a decree had against the defend- 
ants for rents; that the deed is antedated and the suit instituted six 
days prior to the date in which the decree sale was to take place, 
and that the sale was stayed in consequence. 

The moonsiff, after caking the evidence of the subscribing wit- 
nesses to the deed of sale underdated 25th April 1847, considers 
that the deed of sale was completed in all respects, and passes a 
decree in favor of the plaintiff, observing that, according to para. 2 
of this Circular, the third party to the suit is in no way injured. 

In appeal, the third party urge that they are injured by this decree. 

The point to be decided in appeal is whether or no the appellants 
are injured by tins decree or not ^ t 

Judgment. 

The Circular Order, 25th March 1847, para. 2, rules th^it no 
decree for real property, founded on confession of judgment, shall 
be admitted to bar the sale of rights and interests in such property 
in execution of a money decree. • The appellants have conse- 
quently no reason whatever for appeal.. The moonsiff could not 
have decreed in any other way than he has done. I, therefore, dis<* 
miss this appeal. 
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The 20th February 1851. 

Nos. 25, 26, 27, 28 and 29 of 1849. 

Appeal against a decree passed by Pundit Bataram, Moonsiff ofTeigrah, 
on ^th January 1849 . 

No. 25, Bundhoc) Roy, and others, (Defendants,) Appellants, 

„ 26, Horil Roy, (Defendant^) Appellant, 

„ 27, Diireao Roy, (Defendant,) Appellant, 

„ 28, Thumun Roy, (Defendant,) Appellant, 

„ 29, Chumun Roy, (Defendant,) Appellant, in the suits of 
Durbaree Lal\ind two others, (Plaintiffs,) Respondents, 

. versus 

• • 

The several (Defendants,) ^Appellants. * 

These suits were instituted on the 28th August 1848, to recover 
various sums of money, due on account of balances accruing in 
1255 Fusly. 

The plaints are that the defendants cultivated in mouza Gobind- 
poor the estate of the plaintiffs, and have fallen into the balances 
now claimed ; that the plaintiffs failed in their attempt to distrain 
the crops of these five defaulters. 

In reply, the defendants plead that they hold their lands under a 
malikana and mookururee title from the former proprietor of the 
estate, and that they have offered payment of rents to the plaintiffs 
according to their mookururee jumma. 

The moonsiff* is of opinion that the evidence of the witnesses of 
the plaintiffs, and copies of several decrees and orders filed by them, 
fully support their claim for rents for the lands cultivated by the 
defendants. Moreover, the defendants have been referred to a civil 
suit to decide on their claim to a mookururee title in the lands and 
have failed to do so. The claims of the plaintiffs are, therefore, decreed 
in each suit. • • 

In appeal, the defendants urge that their rights are established, 
and that as they are in possession, it was not requisite in them to 
sue to establish their claims. 

The point to be decided in appeal is whether or no the plaintiff 
makes out his claim for these balances against the defendants. 

• 'Judgment. 

The copies of decrees of the moonsiff, dated 1 7th December 
1845, confirmed in appeal before the then additional judge, 
20th August 1847, filed by the respondents, show clearly that the 
plea of mookururee holding-urged by the appellants, a third party 
m those suits, was overruled, and rents were decreed to the plaintiffs 
against ‘cultivators on the lands now in dispute ; consequently, a 
decree to the same effect must pass in these suits. 1 therefore uphold 
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these decrees, and dismiss the appeals, without issuing notices on 
respondents. 


The 20th February 1851. 

No. 24 of 1849. 

Appeal ayainst a decree passed by Baboo Bishnn Lal^ Moonsiff of Uul- 
sing Serai, on 30th December 1848 . 

Gonesh Dutt Chowdhree and three others, sons of Gopal 
Chowdhree, deceased, (Plaintiffs,) Appellants, 
versus ^ 

Imrit Koer, (Defendant,) Respondent. 

This suit was instituted or^ the 2^st July 1847, to recover the 
sum of 64 rupees as balayces of rents accruing in 1252, 1253 and 
1254 Fusly. 

The plaint is that the defendant cultivated 8 beegahs, 2 biswas, 
10 dhoors of land, on a farm held by the plaintiffs in inouza 
Bahadoorpore, and balances to the amount now claimed have accru- 
ed against him. 

The defendant, in reply, pleads that he has paid more rent than 
he is liable for, and has a balance in his favor against the plaintiffs ; 
that his rent has been paid at the rates fixed by the proprietors of 
the farm. 

The moonsiff passes a decree in favor of the plaintiff’ for 1 rupee, 
14 annas, 9 pie, with court expenses rated accordingly, as he con- 
siders that the plaintiff's’ claim is to enhance the rent of the defend- 
ant, who is only liable at the rates fixed by the proprietors. 

In appeal, the plaintiff’s urge that the occupant is tlie party to fix 
the rates of rent, and that the claim is according to the value of the 
lands cultivated by the defendant. * 

The point to be decided in appeal is whether or no the rates fixed 
by the proprietors in these lands are to rule the rents due to the 
appellants or not. 

Judgment. 

The appellants are only farmers, and have no power, without due 
notice to the cultivator, to raise rents fixed by the proprietors and 
admitted by them in this instance. 1 therefore upheld this decree, 
and dismiss the appeal, without issuing notice on respondent. 



ZILLAH TIRHOOT. 


7 ^ 


The 21st ^^ebruary 1851. 

No. 31 of 1849. 

Appeal against a decree passed by Kazee Mahomed AUum, Moonsijf 
of Koeley^ on ^th January 1849. 

Shan! Lall Sab, Plaintiff, (Appellant,) 

versus 

Mussts. Luchmunee and Shelo Chun Koer, the widows of Jummyet 
Lai, deceased, and Soonder Lai, the adopted son of tlie deceased, 
1st party, and Dildar Alfy Khan Iteatun, Defendants, Respon- 
dents, and Ram %iksh Misser, a third party, Respondent 

This suit was instituted on^5th October 1847, for possession and 
mutation of registry as proprietor rfnd mokurureedar of 1 anna, 6 

f undahs, 2 cowree, 1 krant, in a third shafe on 12 annas of mouza 
[ondrahee. Suit valued at rupees 11-8, three times the rent-roll of 
the share claimed. • 

The plaint is that this estate was the perpetual mokiirurce hold- 
ing of Zeenoolabdeen Klian, who made a grant of it to Meethun 
Lai; that Methun Lai died leaving three sons, who, each, inlierited 
a 5 annas, 6 gundahs, 2 cowrees, I krant share, that Jummyet Lai, 
one of these sons, sold 4 annas in his share to the plaintiff wlio got 
possession accordingly in 1836; that, after this, Jummyet Lai made 
a conditional sale of the balance of his share to the plaintiff, and 
this sale became absolute at the end of the year 1837 ; that this 
action is for possession in virtue of the subsequent deed of sale, and 
the plaintiff protects liis action by making Dildar Alee Khan, the 
heir of the original mokurureedar, a defendant in the suit. 

The defendants, Mussts. Shclochun Koer and Soonder Lai, in 
reply, plead that the latter sale to the plaintiff, on the part of Jum- 
myet Lai, never took place ; that 1 anna was sold to Luchmee 
Narain,^and 6 gundahs, 2 cowrees, 2 krants, to Nursing Sohai, prior 
to the ‘date of the plaintiff’s alleged deed of sale ; that Soonder Lai 
is not the adopted son of Jummyet Lai, nor is Dildar Alee Khan 
the only surviving heir of Zeenoolabdeen. 

The above pleas are supported ii! the reply of the defendant, 
Dildar Alee Khan. 

Rambuksh Misser petitions as a third party that .Jummyet Lai, 
after the sale of 4 anifas of liis share to the plaintiff, sold 1 anna to 
Luchmee Narain from whom it has descended by purchase to him, 
and he has possession, and that the balance of 6 gundahs, 2 cowrees, 
1 krant is only claimable by the plaintiff. 

Nursing Sohai also petitions that he is tbe purchaser of the 6 
gundahs. 2 cowrees, 1 krant from Jummyet Lai. Maharaj Roodur 
Singh also petitions that he is the proprietor of this estate, and the 
seller had only a mokururee title in it. 
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The moonsifF decrees to the plahitifF 6 gundahs, 2 cowrees, 1 
krant of the claim, being of opinion that the deed of sale of the 1 
anna executed in favor of Luchmee Narain is established on 
evidence. 

In appeal, the plaintiff urges that it was not just in the moonsiff 
to exempt this 1 anna from his claim as the sale to Luchmee Narain 
wholly of no consideration ; that if the moonsiff had sent for the 
buhee of the kazee, he would have found that this deed of sale is 
not on record. 

The point to be decided in appeal is whether or no the present 
investigation of the moonsiff* is complete, and the right issue justly 
determined. 

Judgment. ^ 

^ This action was brought against Musst. Luchmunee, Soonder Lai 
and Dildar Alice Khan, ^and yet the suit is defended by Shelo- 
chun Koer, and not by musst. Luchmunee, and there is no supple- 
mentary petition to make Shelochun deferydant ; and the plaintiff’s 
jowab-ul jowab is in reply to Musst. Luchmunee, who has not put in 
a defence, and Rambuksh Misser, a third party in the suit. In 
consequence of these irregularities, I am obliged to quash these 
proceedings, and direct a trial de novo^ and the moonsiff is required 
to explain his proceedings in full in this case. The decree is, there- 
fore, reversed, and the usual order passed for a refund of stamp 
value to the appellant. 


The 21st February 1851. 

No. 30 of 1849. 

Appeal against a decree passed by Pundit Dataram, Moonsiff^ of 
Teigrah, on 2nd January 1849, 

Hurree Hur Singh and three others, Plaintiffs, (Appellants,) 

versus 

• * 
Hurdeal Rai, cultivator, and Durgopal Singh and four 

others, auction purchasers of cnouza Ukbarpore, 
(Defendants,) Respondents. 

This suit was instituted on 12th August 1848, to recover the sum 
of 40 rupees, 4 annas, ^ pie, balances of rent on 16 beegahs, 11 
biswas of lands for 1254 Fusly, and to reversp a decree of the col- 
lector of Mon^hyr, dated 30th September 1847. 

The plaint is that the plaintiffs hold a farm from the Government 
of 324 beegahs, 12 biswas, 10 dhoors of alluvial lands, which have 
accreted from the Ganges to their village of Wooleepore ; that the de- 
fendant, Hurdeal Rai, cultivated 16 beegahs, 11 biswas, on the farm; 
that the plaintiff brought a summary action for the rent for 12W:, 
against the defendant, before the collector of Monghyr ; that the 



ZILLAH TIRHOOT. 


75 


suit was dismissed on the plea trged by the defendant, and support- 
ed by the petition of the other defendants, who appeared as a third 
party in the suit ; that the land for which rent was claimed 
belonged to the defendants’ village of Ukbarpore. 

The defendants, Dargopal Singh and Jhummun Singh, tlie pro- 
prietors of Ukbarpere, in reply, plead that the land for which this 
rent is claimed has accreted to their village, and that it is situated 
on the north side of the Ganges ; whereas the plaintiffs’ village of 
Wooleepore is situated on the south side of the river. 

The defendants, Hurdeal, and one of the other purchasers of 
Ukbarpore, do not defend tli^ suit. 

The moonsiff dismisses the claim, and considers that this suit for 
rents cannot be rnaiJkained without the right to possession being 
first established, since it appears from the proceeding of the collector, 
that in the summary suit, fJonesh* Loll, the putwarry of th^ 
plaintiffs, deposed that this land was in dispute between the proprie- 
tors of Wooleepore and Ukbarpore, and that no rents were 
realized in 1253 Fusly,»and that the names of the cultivators who 
were sued for rents did not appear in the kusrah of Wooleepore 
but in that of Ukbarpore; that in the present suit, the plaintiffs 
have named another person as their putwarry, and that it is not pro- 
bable that the plaintiffs would have cultivated their lands by the 
assamees of another village, unless under a written agreement. 

In appeal, the plaintiffs urge that the moonsiff ought, before 
decreeing the case, to have deputed an ameen to inquire on what 
side of the Ganges these lands are really situated. 

Judgment. 

Tlie appellants’ plaint affords evidence that they are not in pos- 
•session of the lands for w^hich they now claim the rents, and the 
moonsiff is, therefore, right in dismissing their claim, and I quite 
agree with him in his several reasons for having done so. The 
decree is upheld, and appeal dismissed, without issuing notices on 
the resJpondents. . ^ 

• The 22nd February 1851. 

No. 32 of 1849. 

Appeal against a decree passed by Pandit Datarain, Moonsiff of 
Teigrah, on 4th January 1849. 

Sheikh Khadim ‘Alee and Musst. Woozeerun, (Defendants,) 
Appellants, 
versus 

Sheikh Ooman, Sheikh BdSharet and Sheikh Soonoo, 
(Plaintiffs,) Respondents. 

* This suit was instituted on the 9th September 1848, to revers.e 
a summary decision of the assistant collector of Monghyr, for 
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41 rupees, 13 annas, the balance of Irents for the 12 anna kistof 
1255 Fusly, in mouza Nurainpore. 

The plaint is tliat the defendants, as farmers of the villages 
of Nurainpore and Futehpore Telae, instituted a summary suit 
against the plaintiffs to recover rents from them as cultiva- 
tors on 28 beegahs, 10 cottahs, of the farnv; that the summary 
suit was decreed in favor of the defendants, and this action 
is brought to reverse that decree; that the plaintiffs had paid 
all the rents due from them to Sheikh Fiirzund Alee, and other 
* proprietors, and for which they held receipts. The defendants , in 
reply, plead that the award in their favor by the collector’s 
assistant is correct ; that they issued proclamations under Regu- 
lation V. of 1812, to warn the cultivators iif their farm against 
cultivating without a pottah from theip ; that the defendants did so, 
a|id were made liable by the cbllector for rents accordingly, at the 
rate of 3 rupees, 10 anna» per bcegah. A third party petition that 
the estate belongs to them and another sharer. 

The moonsift* amends the decree of thd assistant collector, and 
holds the defendants liable for 27 beegahs, 10 cottahs, at the rate of 
1 rupee, 8 annas per beegah. 

In appeal, the defendants urge their former pleas, and add that the 
moonsiff had no power to amend the summary decree. 

The moonsiff has omitted to call for and file the proceedings held 
in the summary inquiry by the collector. Is this irregularity suffi- 
cient to vitiate the decree passed by the lower court? 

Judgment. 

I reverse this decree, and direct a re-trial, as the moonsiff has not 
acted up to the provisions of Clause 1, Section 31, Regulation VII.^ 
of 1822, and on re-trying the case, the moonsiff will recollect that 
the court has no power to amend a summary decree as respects the 
amount decreed. The award must be for the whole amount decreed 
or a reversal in toto. The usual order is passed for a refund of 
stamp value. * 

No. 33. , 

The same plaintiffs pursue the same defendants to reverse a 
summary award for village rent liabilities on cultivation in another 
village on the same ground as in the former case No. 32. The same 
moonsift decrees as in the former suit, and on tjie same date. The 
appeal here is similar, and a similar decretal order is passed by this 
court as in the foregoing case. 
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The 24th ('ebruaky 1851. 

Nos. 35, 36, and 37 of 1849. 

Appeal ayainst a decree paeaed by Baboo Biahen Lat, Moonaiff of Dulaing 
Seraiy on 6 th January 1849 . 

No. 35, Musst. Belfee Ruheemun, third party. Appellant, 

„ 36, Sheik Utuhur Hosein and others, third party. Appellants, 

„ 37, Khadoo Muhtoe, (Defendant,) Appellant, in the suit of 
Gondhur Singh, (Plaintiff^) Respondent, 

• veraua 

Rbadoo Muhtoe, Defendant. * 

This suit was instituted on the 30th January 1847, to recover 
the sum of 6 rupees, 9 annas and ^ {)ie, as arrears of rent for thft 
12 annas kist of 1254 Fusly, for 5 beegahs| 18 hiswaa of cultivation 
in mouza Mokoondpore. # 

The plaint is that this village is held in two separate shares and 
that in the 7 annas share, in 1254 Fusly, the plaintiflF was proprie- 
tor of 1 anna, 7 gundahs, 1 cowree, 1 krant, 5 rcet,' by right 
of purchase from Musst. Tujhun, Sheik Subhun Buksh and 
others, under two deeds of sale, dated 22nd Jyte 1253 and 
18th Kartick 1254 Fusly, and farmer in the same puttee to the 
extent of 1 anna, 2 cowrees, 2 krants, 5 reet, as their shares leased to 
him by Musst. Moshehun and Sheik Fusahet Alee ; that the plaintiff 
gave due notice to the cultivators not to cultivate without his 
pottah ; that the defendant did so to the extent for which these 
balances are claimed. 

, The defendant, in reply, pleads that of the period for which this 
rent is claimed, he cultivated under Musst. Ruheemun, who held the 
7 anna puttee of Mokoondpore in farm, and that lie holds her 
receipt for the same ; that the parties from whom the plaintiffs allege 
to occupy the estate had no transferrable right or interest on it ; that 
Musst. Tajun and Moshehun’s share was farmed to Ruheemun and 
Sheik Fusahet Ally, and SJieik Subhun Buksh and others have no 
share'at all in the village. 

Musst. Ruheemun, as a third party,* objects that she held a farm 
of this 7 annas puttee in I254,ainder a lease from the proprietors of 
Mokoondpore, dated 22nd .Tuly 1845. This settlement is confirmed 
by the petitions of Shfeik Uthur Hosein and Beebee Wozeeroonissa. 

Sheik Fusahet Alee and others petition that they leased their 
shares to the plaintifi' and not to Musst. Ruheemun. 

The moonsiff decrees for the plaintiff, as he considers that there 
is no proof of the proprietary right of Uthur Hosein, from whom 
Ijjusst. Ruheemun declares to hold this farm, and that the purchase 
and lease and possession of the plaintiff is proved, as well as the right 
of the parties who sold and leased to him. ® 
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Musst Ruheeinun, a third party, in appeal, urges her former pleas. 

Sheik Uthur Hoseiu and Beebee Wozeeronissa, a third party, 
urge, in appeal, that their proprietary rights in the 7 anna puttee is 
established by decree of court, dated 14th February 1821, ruling 
to them aijnas in this estate, and the possesion of their farmer, 
Musst Ruheemun, is fully proved. 

Khadoo Mahtoe, the defendant, in his appeal, urges that he has 
paid his rents to Musst. Ruheemun, and it is unjust to hold him 
again liable for the same. ♦ 

The point to be decided in appeal^ is simply the possession or 
otherwise of the plaintiff. 

Judgment. ^ 

t 

This is a claim for rents, and the defendant declares to have paid 
Musst. Ruheemun, who acknowledges her receipt. The moonsiff has 
decided on the proprietafy rights which are disputed between plain- 
tiff' and the third parties to the sftt. I therefore reverse this decree, 
and return the case for re-investigation, and direct the moonsiff' to 
confine a minute inquiry to the point of possession between the 
plaintiff ind Musst. Ruheemun, and to decide the case accordingly. 
The usual order is passed for a refund of stamp value to each of 
the appellants. 


The 24th February 1851. 

Nos. 38 and 39 of 1849. 

Appeal against a decree passed by Baboo Bishen Lal^ Moonsiff of Dulsing 
JSerai, on 6th January 1849. 

No. 38, Bustee Rawoot, (Defendant,) Appellant, 

„ 39, Uthur Hosein, third party. Appellant, 

In the suit of Gundhur Singh, (Plaintiff,) Respondent, 
versus • 

Bustee Rawoot, (Defendant.) 

This suit is instituted by the same party as in the former suit 
No. 37, but against a different cultivator, and is analogous in all 
respects, and a similar decree is passpd as in the foregoing appeal 
cases Nos. 35, 36 and 37. 
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The 27th February 1851. 

No. 3 of 1849. 

Appeal against a decree passed by Sheik Darasut Alee, late Suddet Ameen, 
on 16M J amtary 1849. 

Mr. M. Baptiste, (Defendant,) Appellant, 

In the suit of Jumucb Chowdree himself, and guardian of Nuthoo 
Chowdree and two others, minor sons of Kunye ClioWdree, de- 
ceased, Moulvee Ashruff Alee, and Moulvee Shere Alee, father 
^d guardian of Nuzal Hosein, (Plaintiffs,) Respondents, 

versus 

Mrs. Baptiste and M». M. Baptiste, (Defendants.) 

This suit was inst^uted on 19th May 1848, to recover tlie sum 
of 599 rupees, 3 annas, 6 pie, being the amount prin 9 ipal anddiiterest 
due on a bond, dated 22nd SeiTtember^l845. 

The plaint is that the defendants took a loan of 454 rupees from * 
Syud Nuzal Hospin and Kunnye Chowdree, two of the plaintiffs, 
to enable them to pay up the balances of Government revenue due 
from them as sharers in the village of Mussah ; that they executed 
this bond in favor of the lenders, and Moulvee Ashruff* Alee, wlio 
are co-sharers in Mussah ; that Ashruff* Alee is no party to tne loan ; 
but as his name is in the bond, he is made joint plaintiff in the 
present suit. 

Mr. M. Baptiste, defendant, in reply, denies tlie validity of the 
bond, and pleads that Nuzal Hosein is in his minority; that the 
plaint does not specify which of the two defendants acjcepted the 
cash on account of the bond or whether the bond was given in 
liquidation of Government balances ; that Mr. Baptiste senior is 
dead, and although he was father of Mr. M. Baptiste, yet he had 
nothing to do with the village of Mussah ; that father and son 
carried on business separately ; that Mr. Baptiste senior was too ill 
at the date of the bond to have executed it ; that if Ashruff* Alee 
was no party to the loan, why does his name appear in the bond ? 
that neither the father nor son eyjcr borrowed a fraction from the 
plaintiff; that during the occupancy of the defendant in Mussah, he 
paid up the Government revenue due from him ; that Mr. Baptiste 
senior was only able to write liis name in French; that the plaintiffs 
have instituted a suit against the defendant before the principal 
Budder ameen’s court, which has 'given rise to this action. 

After this reply, two supplementary petitions are accepted by the 
* sudder ameen, one admitting Nuzal Hosein to be a minor, and 
praying to make Shere Alee the father plaintiff, from whom the loan 
had been taken, and the other praying to place Mr. M. Baptiste in 
the ^ace of his father, deceased. 

The sudder ameen considers' that the validity of the bond is fully 
established by the evidence adduced to prove it; that it is also proved 
that the defendant was in balance of Government revenue to the 
amount borrowed. A decree is, therefore, passed in favor of the 

27 
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plaintiffs with the proviso that the /one anna share of the defendant 
in niouza Mussah is to be sold in satisfaction of the decree passed. 

In appeal, Mr. Manuel Baptiste urges that the suit is marked by 
irregularities which entirely vitiate the claim ; that the evidence' of 
the subscribing witnesses to the bond is discrepant, and that to 
specify the property to be sold in satisfaction of a decree had on a 
bond debt, is unjust 

Notices were served on the respondents from this court on 16th 
December 1850. Moulvee Ashruff Alee does not appear. The other 
respondents, in reply, plead in support of the view taken of the 8ase 
by the sudder ameen. , 

The point to be decided in appeal is the validity or otherwise of 
this bond. 

"" ^ Judgment. 

^ This deed is not only unsupported by evidence, but is, in my 
opinion, a palpable forgery. The evidence of the subscribing witnesses 
is discrepant on several material points : the name of the writer is 
not inserted on the bond ; Chowkoree' Lol and Tufusul Hosein 
depose that Doorgah Pershad wrote the deed ; whereas Doorgah 
Pershai declares he did not write it, and that he does not know who 
did. There is also a discrepancy as to who took the cash to Mr. 
Baptiste ; neither is it proved that Mr. M. Baptiste W'as in balances 
for Mussah as alleged by the respondents. The dakhillas of the 
collectory do not shew that the balances were paid in on Mr, Baptiste’s 
account The following words are recorded in the same hand- 
writing on the bond, cash borrowed and received from Moulvee 
Ushrutf Alee and from said Noozollet Hosein and Kunny Chowdree, 
the sum of four hundred and fifty-four rupees (454) Company’s 
rupees, payable after four months, from this day’s date, the 22nd of 
September 1845, at the rate of interest per each hundred one 
rupee per month. Justus Baptiste. Justus Manuel Baptiste signed for 
my son J. M. Baptiste, Mozuferpore,Tirhoot” Now Mr. Anderson, 
and Mr. Morgan, witnesses to the defence, depose that thisjs not the 
signature of Mr. Baptiste senior; and they identify his sighature on 
a document produced by the appellant. Moreover, these witnesses 
depose that they have l)een intimately acquainted with *bld Mr. 
Baptiste, the former for twenty years, and that he could meither write 
nor read English^ and that his knqwledge of writing only extended 
to writing his name. Yet in the face of this, the sudder ameen has 
not only passed a decree in favor of the respondents, but he has* 
ruled that the share of the appellant in Mussah is to be sold in 
satisfaction, a rule not asked for by the respondents nor justified by 
law, equity or usage, but showing plainly that the object of this false 
suit was to oust Mr. M. Baptiste from his. share in Mussah,^ under 
the countenance of the court I I therefore reverse his decree, and 
decree the appeal, with costs, and another proceeding ^ill be held 
to make over the respondents’ witnesses to the bond to the magistrate, 
under Act L of 1848. 
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Present: H. T. RAIKES, Esq., Judge. 

The 4th« February 1851. 

No. 50 of 1850. 

, * Original Suit ^ 

Sitarah Begum alias Bebe^Fe^fstun, Plaintiff, , 

versus • 

Monee Jan Begum, Moulyee Abdool Ahud and W. H. Sterndale> 

Defendants. 

Sorah Bebee, Alumonissa alias Belue William, Claimants. 

Value of claim rupees 14,737-14-13-1-1. 

The plaintiff states that she executed a deed of hibeh-bil-ewuz 
in favor of her niece the defendant, Monee Jan Begum, dated the 
19th of August 1847, giving to her certain real and personal pro- 
perty on consideration of receiving the sum of 1000 Company’s 
rupees as soon as the registry of the deed should be completed ; 
that the deed was registered on the 28th of August 1847, but the 
defendant Monee Jan had failed to pay her the consideration agreed 
upon, |ind having furtively possessed herself of the title deeds of 
the property named in the deed, she had leased part of it, consisting 
of dwelling house, to Mr. Sterndale, one of the defendants, and 
made over the whole by another deed of hibeh-bil-ewuz to Abdool 
Ahud, her son-in-law, who was also made a defendant in this suit. 
She, therefore, sued to cancel the* deed ajid recover the property 
taken from her. 

Monee Jan Begum first* pleaded that the property had been 
generally undervalued, and particularised the estimated value of 
the dwelling house which she averred was worth 10,000 rupees, 
instead of 6000, the value put upon it by plaintiff. She also pleads 
that a deed of hibeh-bil-ewuZ, when once executed, has all the force 
and validity of a contract of sale, and cannot be revoked by either 
of the contracting parties, or upon the plea of non-receipt of the 
consideration. She, however, avers that she has paid the amount 
stipulated, and that the property was delivered to her by plaintiff. 

Mr. Sterndale stated that he was only a tenant of the house in 
dispute af)id not interested in the suit, and prayed the court to 
receive his rent and provide for bis expenses in the suit 
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Moulvee Abdool Ahud stated tha||tlie real property involved in 
this suit had been made over to him by a deed of hibeh-bil-ewuz^ 
executed in his favor by his mother-in-law^ Monee Jan. 

Plaintiff, in her replication, avers the full and proper valua- 
tion of her suitj and adds that by a precedent of the Sudder Court 
of the 22nd December 1841, the deed of );>ibeh-bil-ewuz must 
be regarded as invalid, as the value of the property disposed of, is 
not defined in the deed. 

The plea raised by defendant in bar of this suit was, subsequently, 
abandoned after hearing the evidence of two witnesses summoned 
by plaintiff to prove the correctness of Jier valuation of suit. 

The next point taken up by the court was the legal construction 
to be put upon the terms of the deed of hibeli^bil-ewuz, as to whe- 
ther the 'Gbntract^herein recited was dependant upon, the payment 
of the consideration agreftl upon, or,*as averred by the defendant 
Monee Jan, was bincling«on both parties whether such consideration 
was paid or not. • 

The deed of hibeh-bil-ewuz was filed by the defendant, and as 
its integrity is admitted by both parties, it is only necessary to refer 
to its terpis. The deed commences by reciting that it is a deed of 
hibeh-bil-ewuz executed by plaintifi' in favor of her niece, the 
defendant Monee Jan, and that she has given to her certain real 
and personal property detailed at length for the consideration of 
Company’s rupees 1000 ; that the amount stipulated has been 
received, and the property mentioned given over. 

The deed was registered on the ninth day after its execution. 

The plaintiti’s vakeel argues that although the tenor of the deed 
goes to show tliat the consideration had been paid, yet it must be 
considered that all documents of this nature are so worded, while 
it is the invariable custom to pay the money afterwards, and that, 
in this case, it was verbally agreed that the payment of the money 
should take place after tlie registry ; and that failure on the part of 
the defendant named to perform this condition had invalidated the 
deed, and, on this ground^ plaintiff sued to cancel it. 

The question to be determined by tins court is whether payment 
of the consideration money is essential to the validity of the deed, 
and that, if such payment he not proved, is plaintifi’ at liberty to 
recede from the contract or not ? ^or the following reasons I am 
of opinion that, under any circumstances, the deed of hibeh-bil-ewuz 
cannot be disturbed, and that it is binding oR both the contracting 
parties. 

In the first place, there can be no doubt that the deed is a deed 
of hibeh-bil-ewuz, and must be construed as such according to 
Mahomedan Law. At page 221 of Macnaghten’s Mahomedan Law, 
hibeh-bil-ewuz is thus described. ‘‘ It conasts in a person saying 
to another that he has given such a thing for such a thfhg as for 
this cloth or for this slave, or for a thousand dirms ; and this 
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description of gift resembles a^ale in both stages agreeably to the 
universally received opinion ; in which case the seizing of the donee 
is not an essential condition.” Now this being the real nature of the 
transaction, namely, a contract of sale, and the document itself 
showing the intention of the contracting parties to tibide by it as a 
contract made and opmpleted^ I am of opinion that neither party is 
at liberty to recedcfrom it, and non-performance of the conditions 
contained in it, though such might give rise to a cause of action on 
that score for specific performance, is not sufficient ground for 
maintaining an action to dissolve the contract, or to recover pro- 
perty held under its conditions. I therefore dismiss plaintiff’s 
claim, with costsy save with respect to the costs of summoning the 
witnesses wlio gav^, evidence on her part regard ing^ th e valua- 
tion of the suit, as that pl( 5 p was vexatiously^dvancefe by the 
defendant Monee Jan. The amoifnt of rent deposited by IVt*. 
Sterndale to be paid to Monee Jan on dier filing a receipt in his 
favor. The Expenses of Mr. Sterndale and the other defendants to 
be borne by plaintiff. • The two claimants have come* forward 
unnecessarily. No order is required regarding them. 

The 5th February 1851. 

No. 3 of 1850. 

Original Suit. 

Ramchunder Paul Chowdree and another. Plaintiffs, 
versus 

.Punchoo Mundul, Zameer Mundul, Domun Mundul, and the heirs 
of Kubeer Mundul, Defendants. 

Suit laid at rupees 11,923-11-13, to eject from tenure and for 
balance of rent. 

The plaintiffs state that the father of Ramchunder Paul Chow- 
dree, m 1221 B. S., granted a pottah to Oolus Mundul, the father of 
the defendants, Punchoo and Ziftneer, for 615 beegahs, 14 cottahs of 
land, at a jumina of rupees 547-1, for a period of nine years, as a ku- 
deetnee ryot; that Oolus continued to occupy the land as lyot during 
his lifetime after the lease had expired, and died in 1247 B. S.; that 
after his death, notice was served on his sons, the two defendants 
abovementioned, to come forward and engage for the lands, but 
they failed to do soj and kept possession, only paying yearly some 
part of the rent. The plaintiffs, therefore, sue to eject them from 
the holding as having no lease or engagement, and for balance of 
rent left unpaid during the last nine years, calculating the arrears 
at the enhanced dmnand of 1000 rupees, 8 annas, 4 gundas per 
annum. ^ 

The* defendants replied that the terms of the pottah granted to 
their father, stipulated for its renewal after the expiry of the nine 
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years, at the same rate as then ag^ed npon, and that p]ainti6f 
wished to enliance the . rent ; that no notice had ever been served 
upon them, and that as kudeemee ryots, they could not be ousted 
from their holding, as they had regularly paid their rents and held 
the receipts of plaintiff’s servants. 

The points determined for trial were whether any notice had 
been served upon defendants, and, if so, whethter»an enhanced rent 
was demandable from them or not. 

What amount defendants were in balance and could they be 
legally ejected from the tenure under which they asserted them- 
selves to have held the lands ? ^ 

A copy of the notice alleged by plaintiff to have^ been served on 
defendant in 1248 B. S., was filed by him, and>^oof of the service 
tendered rHdSJ^oiF-erusing the copy, this court" observed that it was 
not a notice drawn up in conformity with Section 9, Regulation V. 
ot 1812, detailing the specific jumma demanded and the right of the 
landlord to enhance, but merely a summons to the^ defendants as 
the heirs of Oolus Mundul to appear at plaintiff’s cutcherry 
within fifteen days, and engage for the lands held by their father. 
The service or not of such a notice was deemed immaterial, and 
the evidence offered on that point unnecessary. The only other proof 
adduced on the part of the plaintiff was the authentication of the jum- 
ma-wasil-bakee papers, in which the payments of rent made by 
defendants were entered and the balance recorded, and evidence of 
the rates of the land occupied by the defendants. 

The defendants put in the dakhilas and adduced witnesses to 
prove the receipt of them. 

Regarding these accounts, it is only necessary to say that taking 
the demand at defendants’ rate, there is only a difference of 100 
rupees between the amount entered in plaintiffs’ accounts as received 
from defendants, and that in the dakhillas produced by them, the 
latter being the amount defendant consider themselves bound to 

E ay and no more. It is impossible to say on which side this sum 
as been miscredited during so many years, and the parties Cannot 
point out any particular item in the accounts as disputed between 
them. It is, therefore, impossible to decide that it is balance unpaid, 
and it is av matter of very little consequence in the general merits 
of the case. The chief points to be decided are whether plaintiff is 
entitled to the arrears at the rates demanded, an^ whether he is at 
liberty to oust defendants from their present oocupancy of his land. 

It appears to me that plaintift*’s claim is somewhat inconsistent. 
He sues to eject the defendants because without being his tenants 
they continue to occupy his lands as ryots, and at the same time 
sues them for arrears of rent. His own statement and his own 
accounts show that during this time he has Wated them as his 
ryots in both demanding; and receiving from tKem certain ^ms of 
rent. The real question in dispute, and hitherto the only one 
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apparently, between them, ha^ been for an enhanced rent ; but even 
this is a matter of conjecture, for there is no proof that plaintiff has 
ever taken legal measures to make defendants aware of such a 
demand. I am, therefore, of opinion, that it would not be equitable to 
disturb defendants’ possession under the present action, as plaintid, 
by receiving his r^t, must be considered during those years to 
have virtually coj[»med defendants in their father’s right of occu- 
pancy, and also that, until he has proceeded according to law to 
enhance the rent of their holding, he is not entitled to a higher rent 
than has been received for it in former years, which rent the 
defendants appear to have i'egularly discharged. I therefore dis- 
miss the plaintiflEJs claim, and direct that, he pay the costs of defend- 
ants in this suit. 


The 14th February 1851. 

• Case No. 176 of 1850. 

% 

Appeal from a decision of Ramnarain SandyaU Moonsiff of Nyehatty^ 
passed on \5th May 1850 . | 

Sumbhoo Chunder Roy, (Defendant,) Appellant, 
versus 

Raja Radhakanth Deb, (Plaintiff,) Respondent 

Plaintiff sued for rupees 86-9-9-1, being principal and interest 
on arrears of rent due from the defendant who took a year’s lease 
of a bazar in Aughrun 1249, at a jumma of 351 rupees. 

Defendant admitted having taken the farm, and that the engage- 
ment was drawn up in his name only ; but that a person named 
Ramchand Shah had been associated with him and shared the pro- 
fits ; that the arrears claimed (which independent of interest amount- 
ed to 51 rupees) had been liquidated by a payment of 22 rupees 
to plaintiff’s second son, and by a set-off allowed him of 29 rupees 
on account of fish sold, the property of* Ramchand Shah, for w’hich 
two payments a dakhila^was granted to defendaht by the naib, in 
AgRrun 1252 B. S. 

The moonsiff states in his decision that plaintiff put in accounts 
which showed the sums paid.by defendant, and defendant failed to 
prove that Ramchand Shah had been associated with him in the 
farm ; that he brought forward two witnesses to prove the dakhilla 
whose evidence was not trustworthy, and the moonsiff placed 
no reliance oi\ tfce defendant’s statement of payment, as the naib 
was brought forward and repudiated the dakhilla, while Ram- 
chand Shah, the Barty whose fish was sold, and the proceeds 
said bj defendant ^o have been credited to his account, was not 
produced at all. The moonsiff, therefore, decreed to plaintiff the 
amount claimed. 
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The defendant has appealed ag^nst the decision. He takes 
exception to the accounts filed by tiie moonsiff^ and says they are 
not really originals, but have been prepared as evidence in sup* 
port of the present claim, and avers that his witnesses proved his 
receipt of the disputed dakhila giving him credit for the sums 
of 22 rupees paid to plaintiff’s second son, ai?,d of 29 rupees on 
account of Rarachand’s fish. * 

As defendant averred in the lower court that he had liquidated 
the balance claimed by the plaintiff, by payments which were sub- 
sequently carried to his credit, and for which he received a final 
and distinct discharge, defendant was bound either to prove the one 
fact or the other, and plaintiff’s accounts were npt needed for this 
purpose. The only proof tendered by defend^ is the testimony 
of two mfeffw^io Vlere casually present at the zemindar’s cutcherry 
they say) when defendant cUledfor this dahhilla. These men, 
however, not only depose to the delivery of the dakhilla, but enter 
into a long account and explanation of Ramcliand Sliah’s fish 
having been sold, and the proceeds allowed as a set-off on the part 
of defend^t. I have no doubt the witnesses have been tutored, and 
consider tl^eir evidence quite unworthy of credit They are not in a 
condition of life to have become acquainted with the matters they 
speak of through their own knowledge of the parties. I therefore 
see no reason to interfere with the moonsiff’s decision, and dismiss 
this appeal, without summoning the respondent 


The 20th Febeuary 1851. 

Case No. 6 of 1850. 

Original Suit 

Govind Chunder Dhur, Plaintiff, 
vermi 

Waffeeah Bannoo, Fatema Khanum and Fatema Bebee, 

< Defendants. 

Suit for rupee^ 7118-5-6-2-2, principal and interest of bond. 

Plaintiff states that he was requested by some members of the 
family of ’the late Moonshee ‘Bualee to lend the defendants (the 
mother, widow and sister of the deceased) the sum of 5000 rupees 
on pledge of Company’s paper, to enable them to {Perform th^ funeral 
ceremonies of their relative in a becoming manner ; that he accord- 
ingly took the money to their family residence where a bond was 
executed in his favor for the amount stated, on the.21st of Maugh 
1253 B. S., by which the three defendants bound themselves to 
repay the loan in four months, with interest, an^ placed in plaintiff’s 
hands, as security, a Government promissory not^ for 10,000 Rupees, 
the property of the late Moonshee Bualee ; that as the loan had 
never been repaid, this action was brought for its recovery. 
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Waffeeah Bannoo was the oi^y defendant who filed a reply. She 
states that she is the mother of the late Moonshee Bualee^ and 
admits the execution of the bond and pledge of the Company’s paper^ 
but avers that she was at tlie time in deep affliction for the death 
of her son^ and quite incapable of transacting business of any kind ; 
that the money was borrowed by the other defendants in conjunc- 
tion with her son-iirtaw and other relatives, but without her previ- 
ous knowledge or consent, and that taking advantage of her condi- 
tion, her seal was affixed to the bond, through their instrumentality, 
without her permission or direction. 

That, moreover, the plaintiff’s claim cannot be adjudicated on by 
the court under proliibition contained in Section 9, Regulation 
XV. of 1793, as plah^iff* deducted from the loan o^OOO rupees 
the sum of 260 as dhurat or discount. 

Tlie averments contained ^ in thil reply were denied by the 
plaintiff. • 

The issues declared for trial were whether the bond was exe- 
cuted as stated by defencfeint, witliout her knowledge and consent, 
and whether the sum of 250 rupees had been deducted from the 
principal, thereby rendering necessary dismissal of the clifin under 
Section 9, Regulation XV. of 1793. 

Judgment. 

It is stated by the witnesses on both sides, that the money was 
avowedly borrowed for the purpose of celebrating the futiha of 
Moonshee Bualee with becoming respect; and that the usual cere- 
monies were so performed with the knowledge of his mother, the 
defendant, wdio was also well aware that the money required had 
been raised through the assistance of the plaintiff, though at the 
time of executing this bond, defendant’s witnesses add, that she was 
in deep grief and incapable of attending to any thing. 

It is difficult to suppose that she could have been altogether 
ignorai^t of this matter even at the very time of its occurrence, and 
it is impossible to consider her ^ other»than a coi^enting party in 
all that subsequently took place, and to such an extint as to deprive 
her oT any equitable defence on the plea now set up by her. Had 
she committed herself or been committed through the acU of others 
to any deed or instrument sq^iously affecting any rights newly 
accruing'to her at l>er son’s death, for the settlement of which time 
should have been givfen her for thought and advice, it would have 
been fair to raise the defence of incapacity from ignorance or grief, 
to free herself f£^ any such obligations ; but, in the present case, 
such a plea is alwgether misplaced, as the more profound and 
sincere her grief for^her son’s death is represented to have been, 
the greater would her desire to show all natural regard and 
anxiety Tor his spiritual welfare, and the less inclined (one would 
suppose) to have cavilled or demurred at such arrangements as the 

28 
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, saeaibers of tlie family deemed necessary for raising the requisite 
tods. ‘ . . 

'I, therefore, cannot but consider that the application of this money 
to a purpose whicli had her undoubted approbation, and in which 
she must have«felt a deep personal interest, is sufficient to warrant 
a belief that defendant was altogether and coippletely a consenting 
party to the loan, and, therefore, a sharer in the jcint liabilities incur- 
red by the other defendants wdio have not disputed the demand. 

The next point to be considered is whether or not any deduction 
was made from the loan so as to render a dismissal of this claim 
imperative according to the provisions of Section 9, Regulation XV. 
of 1793. ^ 

Seven witnesses were examined by me jjp^^ open court, four of 
whom w\^^"^bVdbing' witnesses of the bond, and of these, two 
denied that any deduction was r^nade, and «w^o declared that although 
eight notes for 50 rupees each were produced and their amounts 
recited in the bond, the plaintiff kept back five of them amounting 
to 250 rupees as discount or interest in advance for the four months. 
These two witnesses are the brother and mooktear of Waffeeah 
Bannoo, |and were supported by two other witnesses, the tehsildar 
and peadah of the same defendant, who, however, evinced such 
eagerness to speak on this particular point, that it w^as evident they 
had been tutored for the occasion. On the ground of interest and 
connection I consider the evidence of these parties suspicious ; 
whereas those on the part of plaintiff are Mahomedans, have no 
apparent connection with him, and one Surfooddeen is the husband 
of Fatema Khanum and son-in-law of Waffeeah Bannoo, On 
weighing, therefore, the evidence of these witnesses, I think the 
greatest credit is due to tliose who deposed in favor of the plaintiff', 
and that the circumstances of the case generally are in favor of his 
claim. I, therefore, decree to [ilaintiff the princi[)al wdth simple 
interest thereon at 12 percent., till date of decision, and interest 
upon such consolidated sum till pajmient of the same. Plaintiff will 
also get the cos(^ of this S¥it. * 

The 2()th Feuruarv 1851. 

Case No. 254 of 1850. 

Appeal from a decision of Mr, H, S, Thompsofk, Sudder Moonsiff, 
passed on 29th August 1 850 ! 

Munnee Laul Chowdhree, (Plaintiff*,) Appellant, 
versus 

Hurroehur Banerjea, (Defendant,) Respondent. 

The plaintiff* sued for the amount of a boiu^for lOQ rupees, with 
interest. 



ZILLAII BACKERGUNGE. 


Present : W. J. H. MONEY^ Esq., Judge. 


The 2nd April 1851. 

No. 18 of 1848. 

Appeal from the decision of Mouhee Mahomed KiiJeem, Principal Sudder 
AmeeUy dated 20M April 1848. 

Sredusserec, wife of R^Jhamohun Gliose, deceased, (Defendant,) 

Appellant, 

** , 

Ranee Golab Dabee, wife of Dulsingb icluboo, (Ji^laintiff,) 

. Respondent. r 

Tins suit was instituted by the plaintiff, to recover tlve sum of 
Company s ^pecs 870-8-4-8 kt., principal and interest, on account y)f 
revenue for the years 1243 and 1244, due from the defendant aftcir 
deducting payincnts on account of her tenure called Rajkishore 
(ihoo and Dhiirinonarain Ghoo/ held at an annual acknowledgpd 
juinina of Sicca rupees 222-1 1, situated in kisrnut Juguddul and 
Jyegurra, in the 1 anna, 17 gundahs, 1 cowree, 2 krants share of 
her /eniindarce in pergunnah Chunderdeep. 

Sredusseree denied the existence of any balance, declared the 
jumnia to be fixed, and as Sunnonissa Khafcion and Biidiironissa 
Khatoon, and Meer Ubbee Abdoolla and Mcer Ubdool Mnjeed, as 
guardian for Fuzpl Kureem, minor, ^vere in possession of half of 
tlie talook in question,! their names should have been included in 
the plaint. Sundry receipts were also filed for the years 1243, 1244 
and 1245, with th6 signature of the plaintiff’s zomindaree servant, 
making an Aggregate of rupees 237-8-6-8 kt., with reference to which 
it was observed that if there had been any balancje of previous 
years, receipts for current revenue would not have been granted. 

The plaintitf, in her replication, insisted upon the jumma being 
wliat was called kuboolee,” declared no record existed in her 
office of the rights of Sunnonissa Khatoon, and the other persons 
Dimmed by the defendant, and that the balance of revenue claimed 



12 


ZILLAI) BACKEUGUNGE. 


\vas in accordance with the accounts prepared in her office afler 
deducting payments. 

The principal sudder ameen considered tlie defendant responsible 
for the payment of the balance as detailed in the account furnished 
by the plaintiff, which had been attested by witnesses, one of whom 
was the writer, and rejecting the objection as to the possession of 
Surmonissa Khatoon and others, in the half share of tlie talook as 
being unsupported by proof, and, suspecting the receipts to have 
been fabricated for the occasion, and not deeming tlie evidence 
adduced in their support of any weight as compared with the 
resjiectable testimony lurnished by the plaintiff, he gave a deci’ee 
in her favor for Company s rupees 923-13-10-8 kt., principal and 
interest and costs, charging the defendant with her own costs witli 
the understanding that no proprietary rights were afi’ected by lus 
decision. 

The appellant repeated the plea of payment according to the 
receipts filed, and urged that no reliance could be ]>laced on the 
account filed by the respondent in consequence of its being prepar- 
ed ih her own office, and the witnesses ^o its recovery being her 
own servants. 

^ The signature of Chunder Madhub, the respondent's zemindaree 
head servant, *on the balance account in this ca?^e, is quite difierent 
from that attached* 4c the receipts filed by tlie appellant, and, the 
appellant's pleader with full opportunity" allowed him lias been 
unable to show tlie genuineness of the latUr by a reference to 
otlier suifs in the record office ; in fact tlie signature on this balance 
account here *'cuin]detcly tallies Avith the same signature on a 
balance account in a former suit produced from the record office at 
the request of the ajjp^llant’s pleader as the naiiK*. of Surmonissa 
Khatoon, and the otlier persons i^entioned, were not shown to be 
recorded in the respondent’s office, lier suit against the ajipellaiit 
alone was of course quite regular ; not seeing, therefore, any reason 
for interfering witli tlie principal sadder amceii's decision, it is 
confirmed, ^nd the appeal disTmssed, Avitli costs. 


The 3rd April 1851. 

No. 60 of 1847. 

Appeal from the decision of Monivee Mahomed Kuleem, Principal Sudder 
Ameen, dated IIM August J847. 

Mudoomohun Doss, (Defendant,) Appellant^ 
versus 

^ Syiid Shurufooddecn Mahomed, (Plaintiff,) Respondent. 

This suit was instituted by the plaintiff, to recover 17 buffalos 
by the reversal of the unjust attachment and sale of 13 bufl'alos, 
laying his damages at rupees 500. 
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The plaint sets forth that on the 28th Phal^oon 1225, the 
plaintift’s mother delivered into the custody of Kunnye Ghose 
and Fiittick Chunder Gliosc, 26 bulfalos, who gave her a 
kubooleut and paid her by a Chilian tlie value of the niilk^ 
Sic,, of these animals; that on the death of Futtick Ghose in 
the year 1250, the plaintiff’s mother, discovering hat tljere 
were only 17 buffalos remaining out of her 26, gave them 
over to tlie charge of Brindabun Sumadhiir on tlie guarantee of 
Miideninirain Biswas ; that Jmklieekaunt Bhuya and others conspir- 
ed and claimed 1 1 of these buffalos as having purchased them 
from Futtick Chunder Ghose, and brought a charge of tlieft against 
Mudennarain Biswas, which charge, upon enquiry, proved unfound- 
ed, and the magistrate directed the buffalos to remain in the 
cAistody of the person who then liad them, and referred those, who 
liad any claim, to the civil court ; that in the mean time Mudenna- 
rain Biswas fraudulently setting up Mudenmohun Surkeil, as a 
claimant, and Nitanund Dutt, a gomashta, under the pretenct> of 
there being a balance of revenue due from the plaintiff’s mother’s 
ousut neemhowla, situateci in a necmhowla belonging to Muden- 
iiarain Surkeil, caused the attachment and sale of fictitious 
purchase of 13 of the buffalos alluded to through the liativi^ 
commissioner ; that the plaintiff’s mother dying at .this juncture, 
leaving him lier heir, he lias brought tliis f^ctfon, and denies the 
existence of any ousut neemhowla bcloi/ging to liis *mother, 
or tlie issfie of any notice in connection with tfie summary claim 
referred to. 

Mudun Mohui> Doss denied the allegatioi^-^if tlw plaintiff 
entirely, and observed that as in a former investigation by iHie 
criminal authorities the plaintiffs mother > appeared to liave liad 
only 2 buffalos, the claim for 17 buffalos was unfounded. 

The plaintiff, in his replication, reiterated his charge agaitist 
Mudun inohuii Biswas. 

The principal sudder ameen referred to the proceeding of the 
magistrate, dated the 27tli June J.844, the urzee of the native 
coniinissioner, dated the 30tli November 1844, and o*tlier papers 
and the evidence of two witnesses on the paft of tlie plaintiff*, and 
considered that 17 buffalos, the property of the plaintiff’s mother, 
had been made over to Brindabiin Chunder Suinadhur, on the 
guarantee of Mudennarain Biswas, who called himself Mudun- 
mohun Biswas, and that this last person subsequent!}" brouo'ht a 
a false claijn for rent against the plaintiff*’s mother, said to be due to 
Mudunmohun Surkeil, one of his own people, and caused the 
attachment and sale and fictitious purchase of 13 buffalos, thereby 
depriving the plaintiff of the same. Under these circumstances fee 
gave a decree in favor of the plaintiff* for 17 buffalos, the property 
of his mother to wliich he had succeeded as heir, and w"hich he 
was to receive from Mudunmohun Biswas, Tilok Chunder Glioo, 
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Tara Cliand alias Bacharam, Kerteenarain Chun^, Mudunmoliun 
Surkeil and Nitanund Dutt, releasing the other defendants, and 
charging Mudunrnohun Biswas with his own costs. 

Tlie appellant repeats his former denial of the respondent’s allega- 
tions, and urges that no proof whatever was tendered as to the 
buffalos liaving been made over to Brindabun Chunder Sumadliur 
on Iiis guarantee, and as to the papers to which the principal sadder 
ameen alluded, it was clear Irom the magistrate s record that ho 
ordered the buffalos to be made over to the charge of ]\Ieh;d 
Chung and Sumhoo Chung; that the evidence of tlie witnesses, wlio 
were under tlie contract of the respondent, w as contradictory, and 
that the principal sadder ameen had received two supjilementary 
plaints in tliis case, in contravention of Section 5, Regulation IV. 
of 1793, and had released Brindabun Chunder Sumadhur who 
was the principal defendant. 

The respondent observed that Brindabun Chunder Sumadhur 
wa?: the prime mover in this case, and Mudunniolmn Surkeil was 
connected wdth the appellant, and the other persons w’ere his 
servants. 

It appears that when tlie buffalos weitJ in the iirst instance 
piadc* over to the charge of Kunnye* Ghose and Idlok Chunder 
(j[hose, a regular meinoranduni in writing was executed : but beyond 
tlie evidence cf two ‘\y\tn esses on the part of the respondent, there 
is no prvof whatever that the bullalos were ever made over to the 
charge of Brindabun Chundur Sumadhur on tlie guarafitee of the 
appellant. And altlicmgh 13 bullalos appear to luu e been attacked 
and sold at thej...!:ance of Mudeiinarain Surkeil^* there is no proof 
on^record that tlie ajipellaiit caused that attachment and sale, nor 
indeed is his connection^, with Mudonnarain Surkeil at all apparent. 
The appeal is, therefore, decreed, the principal sudder amecifs order 
reversed, and the claim of the respondent against the appellant 
dismissed with costs. 


c The dm April 1851. 

No. 20 ■ of 1848. 

Appeal from the decision of Moulvee Mahomed Kuleem, Principal Sudder 
Ameen, dated 'Pjth April 1818. 

Ilur Chunder Ghose, (Plaintiff,) Appellant, 
versus 

Hurniunce Chowdrain, wife of Gourmonee, deceased, mother and 
guardian of Doorgaiiarain Kae, minor, (Defendant,) Respondent. 

/Fins suit was instituted by the plaintiff, to recover the sum of 
Company’s rupees 629-5-4, principal and interest, from the defend- 
ant on account of a loan of Sicca rupees 295, contracted by her on 
the 11th Aughun 1241, after the death of her husband, and wliilo 
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guardian of her minor son, for the purpose of paying the revenue 
of her 7 annas share in the 9 g. 1 c. (divided into 16 portions) 
zemindaree of pergunnah Suleemabad, recorded in the name of 
Lukheenarain Chowdree, which was to be paid on tlie 11th Kartick 
1242, with the engagement, that the property above mentioned was 
not to be alienated until the amount was liquidated. 

Ilurmunee denied the debt altogether, and observed that it was 
extremely improbable she would have pledged valuable property 
for the sake of such a trifling sum mentioned, and still more singu- 
lar that the plaintiff should not have sued for payment before. The 
plaintiff being aware that her son’s property could not be sold for 
her debt, had falsely made it appear as if the debt had been incurred 
for the purpose of paying the revenue; that the plaintiff had not 
stated when the debt was contracted, and his claim was shown to 
he unfounded from the fact of his having filed a supplementary 
plaint relative to her being guardian of her minor son at the time 
of the contraction of tlie loan; that 12 years had elapsed from the 
date of tlie bond, and if such an instrument from the date' of 
promise of payment was tp be admitted, many similar bonds could 
be fabricated by other persons; that Raj Ooinar Rae, one of the 
sharers with whom there was a dispute, had got up this case through 
the plaintilf, his servant and relation. 

The ])laintiff', in his replication, insisted uppn his claim in accor- 
dance with the law ; that the defendant was on Serins of friendship and 
not at emhity with Raj Cooinar Rae ; that tlie loan was contracted 
at Rae Cattee in the house of Kumal Kishen Bose, it not being 
customary to mention this circumstance in the pl-.l*tt, and that the 
defendant had filed her vakalutnamali in the case a long time after 
the usual notice was issued. « 

The principal sudder anicen observed that the loan was stated by 
the plaintiff to have been incurred by the defendant to pay flie 
revenue on behalf of her adopted son, whereas at that time no child 
had been adojited, and as it appeared from a receipt, dated the 9th 
Chyte 1241, filed by the defendant tl’at tlie revenue of her property 
had been collected by the tuhseeldar appointed by the collector, 
there was no necessity for her incurring any flebt on that account : 
and with reference to three of the witnesses of the plaintiff' residing 
at a distance from the place where the loan was said to have been 
contracted, the impro^bability of their having had any interview 
with the defendant from the fact of their being persons of low caste 
the omission of the plaintiff* to state in the first instance the place 
where the 3ebt was incurred, and the fact of Ram Coomar Rae, a 
sharer of the defendant, having got up the suit through the plaintiff 
as established by the evidence on the part of the defendant and tlje 
suspicious appearance of the bond, the principal sudder ameen dis- 
missed the claim, with costs. 
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apjSjritant urged that his bond liad been proved; that no 
receipts, had been produced by the respondent to show that any 
revenue* was paid in Aughun 1241 through the surbarakar, nor was 
it -appateht .that there was any such person in the month of Aughun. 
^ile mere filing a receipt of the surbarakar for revenue paid in 
Ch^te was no proof that revenue was paid previously ; that two of 
his witnesses were persons of respectability, and a third, though he 
lived at another village, was in the habit of visiting Rae Catteo 
where tlie loan was incurred, and tlie paper on wliich the bond was 
written had been purchased by Kalee Kinkur, the general agent of 
the respondent. 

As Mohes Chiinder, the \vrlter of tlie bond, and as stated by 
the appellant a brotlier of the respondent, and therefore an impor- 
tant witness, was not produced, tlie bond cannot be said to liave 
been satisfactorily proved. I confirm, therefore, the principal sudder 
ameen’s decision, and dismiss the a})peal, with costs. 


I 



ZILLAH BEERBHOOM. 


o 


unmolested possession of the same, and that she also purchased with 
her own money some lands belonging to chuck Anunt from Tri- 
poora Soondaree, which she held in her own name. The defendant 
Doyamqyee, in March 1844, brought a claim in the magistrate’s 
court under Act IV. of 1840, stating that of this property she was a 
half sharer by virtue of a deed of gift from one Soodabhee, the 
sister of the plaintiff, and by the assistance and collusion of Nund- 
kishore Ghose, who in the magistrate’s court was made a defendant : 
the possession of one^half of the property was summarily decreed 
in favor of defendant, and thex'efore to get this decree the present 
suit was instituted. 

The defendant Doyamoyee in the principal sadder ameen’s court 
filed a reply, acknowledging that she is in possession of one-half of 
the property as a co-sharer with tlic plaintiff^ and that she became so 
possessed by a hibehnamah of Soodabhee transferring her right 
and title to lier. She asserts that the statement of the plaintiff that 
the property was left to her alone by her father is false, and that 
the lands were never in his sole possession ; but that they were con- 
ferred on the plaintiff' RayJouttee, and her sister Soodabhee, -as a 
means of subsistence by their father Ram Kunnie, and his co-sharers 
in the estate ; and that Soodabhee made over her share to hlT (the 
defendant) in return for her shai'e of the houseliQld expenses. 

The plaintiff, in reply to the above, filed c. petition on the 1st of 
May 1846, stating tliat the deed, under which th(j*8efendanJ claims 
possession, is a forgery, and that Soodabhee never had any interest 
in the lands, the 20 beegahs, 10 of lakhiraj, and that thoipefore she 
had not tlie power to transfer to any one any right ol: title in them. 
In support of tlic pleas of the defendant certain claimants, by name 
Nubbokisliore Ghose, Lalgovind, Ramgovfnd and Peearymoney 
Dossia, presented a petition on Jhc 21st April 1847, to the efiiict 
that tliey are the rightful heirs and proprietors of the lakhiraj lands 
in question, as descendants of Sonatun Ghose, ^lie original proprietor, 
and that the lands were made over in 1203 by them to their re- 
lations, Raybuttee and Sooclabhcef for their lifetime*, and that 
Soodabhee had no power to confer her right to another as slie had 
olily a limited and life interest in the property. 

On the 20th May 1847, otlier claimants came forward, and stated 
that tliey (Goopee Soondaree and Brijjo Soondaree) claim inheri- 
tance from Sonatun Ghose, and that Peearymoney has no right 
whatever in the property as she has not inherited the property of 
her father-in-law Kistokaunt ; and they state that Raybuttee (the 
plaintilf) and Soodabhee received from their father the property 
in dispute, and that the claim of the defendant having become pos» 
sessed of the property by gift from Soodabhee, is false and untenable, 
as she had not the power to transfer it. 

On the 28th May 1847, a petition >vas presented 
one Ramgoviml Ghose, styling himself the heir of I^i 

o 


in the court by 
tyanund Ghose. 
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the son of Bullubekaunt Ghose,one of tlie original sharers of the pro- 
perty, and he allows that the property in question was in 1203 B. S., 
made over temporarily to the two daughters of Ram Kunnie, Mussts. 
Raybuttee and Soodabhee, by the other sharers, and that they 
were only vested with a life interest. 

Tlie principal sudder ameen decreed possession of the land in 
dispute to the plaintiff*; but not under the title on wliich she claims 
it, but on the deed executed in 1203 by the heirs of Sonatun Ghose, 
wlio transferred the life interest of the lands in question to the two 
daugliters of Ram Kunnie Ghose, as a means of subsistence, and the 
principal sudder ameen reverses the decree under Act IV. of 1840, 
by which Doyainoyee got possession of half of the property. 

This order was appealed to this court by the defendant, and in 
her petition of appeal Doyamoyee lays great stress on the deed of 
transfer of half of the property by Soodabhee to her on which the 
Act IV. case w^as decided, and says that the proofs of the possession 
b}" Raybuttee of the lands, which are mentioned by the principal 
sudder ameen also contain evidence that Soodabhee was a sharer 
with the respondent, and that Soodabl)ee from tlie first had an in- 
terest in the property, and the appellant urges her right to the same 
interest ; that Soodabhee had in conrequence of the deed of gift ex- 
ecuted by her previous to her death in favor of the appellant. 

The appellant, in my opinion, states nothing that can affect the 
decision of the lu^>er court. The deed of gift or transfer of her 
share of the property by Soodabhee to the appellant is declared 
invalid and a fabricated deed by the principal sudder ameen, and I 
am of the samd* opinion. The deed is not registered, and the wit- 
nesses to tlie execution of it are persons connected with Doyamoyee. 
Moreover, I doubt the power of Soodabhee to transfer her right to 
tlie property even during lier lifetime. The deed is dated 9th 
Phalgoon 1221, and Soodabhee, as allowed by both parties, did not 
die before 1234 or 1235, and she always lived with her sister Ray- 
buttee, and was living with her at the time of her death, and I con- 
sider it most improbable that she could, or would have made any 
transfer of her interest in the property iinknowm to her sister, who 
states that the first time tlie deed saw the light was when it was 
produced in the Act IV. case in Jyte 1251, a period of 30 years after 
the date of execution. The possession by Raybuttee of the property 
is clearly proved by the kubooleuts of tlie ryots, and by the local 
investigation of the ameen who was deputed by the principal sudder 
ameen, and previous to the Act IV. case there is no evidence what- 
ever to prove any interest in the property by Doyamoyee, and 
though she obtained possession of a part of the property by that 
case, it is evident from the pajiers of the said case tliat Raybuttee 
w’as not a party to the suit, and that she knew nothing regarding 
the institution or existence of it until Doyamoyee had, through col- 
lusion with tlie nominal defendant in the case, got a decree in her 
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favor. The appeal is therefore dismissed, and the order of the 
lower court upheld, giving to liaybuttee a life interest in the proper- 
ty, with costs of both courts. • 

The 28th April 1851. 

Case No. 181 of 1850. 

Regular Appeal from a decision of Mirza Mahomed Askuree Khan 
Fikruty late Moonsiff of Kanderah, dated 28^^ June 1850. 

Musst Doorga Dibbea, (Plaintiff,) Appellant, 
versus 

Kamcssur Bliuttacliarje, (Defendant,) Respondent. 

This suit was instituted on the 23rd August 1849, to recover 
from the defendant the sum of Company’s rupees 30, as mainte- 
jiaiice or subsistence money for the plaintiff, wliois daughter-in-law 
of the defendant, and for her infant child, and to establish 2 rupees 
as the monthly allowance. 

The ]jlaint sets forth that the plaintiff is the widow of one Raiu- 
gopal Bliuttacharje, who cfied in 1255 B. S., and who was ‘the 
eldest son of the defendant*, and that up to the date of death of^ain- 
gopal she lived in comfort with her husband and fathar-in-law on 
tlie produce of some hrumiitter lands of which they were co-sharers ; 
but that shortly aft^T the death of her hu#l)ind^hc defrndant 
turned her out of doors on the 1st Jyte 1256 B. Sf with her infan* 
child, and declined giving them any sup})ort, and that consequently 
she is compelled to bring this case, suing the defendant for i rupees 
per mensem from 1st Jyte to the end of Srabun 1256, and to esta- 
blish a monthly allowance of 2 rupees. . 

The defendant admits that the plaintiff is Ids daughter-in-law, 
the widow of his son Ramgopal,* and says that lie is willing to 
support her if she will come and live at his house and share his 
humble fare. He says that his income is veiy small and the pro- 
fits from the small quantity of lands l^e holds very limited^ and that 
his means have been greatly reduced in consequence of the ex- 
penses attendant on the religious ceremonies performed at the death 
of his two sons, Ramgopal and Ram Ruttun, and that he is quite 
unable to pay at so high a rate as that claimed by the plaintiff. 

The moonsiff dismissed the claim of the plaintiff, and says that 
from the evidence of the witnesses it would appear that the plaint 
is groundless, and that the plaintiff in consequence of some quarrel 
left the house of her father-in-law, and went to reside with her own 
father, and that he considers that the jdaintiff has no right to claim 
the means of support from her father-in-law. 

In this view of the case I cannot agree, and on the order being 
appealed by the plaintiff’, and the plaintiff, in her petition of appeal, 
stating that if she was not supported by her father-in-1 aw', she had 
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not the means to feed and clothe herself, and that he was the only 
person to whom, as the father of her late husband, she could look 
support ; I availed myself of the assistance of three respectable 
natives and constituting them members of the court, I tried the case 
under Regulation VI. of 1832. They are unanimously of opinion that 
the plaintiff is entitled to receive a monthly allowance from her 
father-in-law, and after duly considering the circumstances of the 
respondent as elicited in the court of first instance from the cross 
examination of the witnesses with reference to the means of liveli- 
hood and property of the respondent, Ave considered that one rupee 
monthly was an adequate allowance, especially, as the witnesses in 
the case spoke to the capability of the plaintiff’s father-in-law being 
able to afford her a place of residence. 

The order of the lower court is therefore reversed, and tlie 
monthly sum above stated decreed in favor of the appellant (plain- 
tiff,) and costs according to the amount decreed. 
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Present: W. TRAVERS, Esq., Offg. Additional Judge. 


The 5th April 1851. 

No. 22 of 1849. 

Appeal from a decision of Moulvee Sped Mahomed Ibrahim Khan 
Buhadoor, Principal Sudder Atneen of Beha}\ dated 30^A April 1849. 

Maharaj Singh, in tlic case of Shoodyal Misser alias 
Nunlioo Batoo, (Defendant,) Appellant, 

. versus # 

Maharaj Singh and Motce Soondree Do 3 see, (Plaintiffs,) 
Respondents. ^ t ^ 

This suit was instituted to recover rupew 2500, principal, 
and rupees 383 annas 8, interest due on a bond executed l)j Omes 
Chunder Bose, agent of Motee Soondree Dossec,, in f^vor of the 
appellant Maharaj Singh, under date 5th June 1848. 

It appears that Maharaj Singh sold the Ijpnd to Soodyal Misser, 
who, failing to recover the value of it on its becoming due, brought an 
action against the two defendants,«iamely, present appellant and M^tee 
Soondree Dossee. Motce Soondree Dossee having confessed judgment, 
the other defendant, Maharaj Singh, became*absolved from further 
liability ; but in passing judgment the principal sudder ameen declar- 
ed both defendants equally liable for costs. Maharaj* Singh now 
appeals against this order. 

The decision of the lower court in this case is clearly wrong. 
Motee Soondree Dossee, who incurred the debt and gave the 
bond is obviously the only person chargeable with the expense 
attending its recovery. The orders of the principal sudder ameen 
are therefore amended, and the costs of the suit ordered to be re- 
covered from Motee Soondree Dossee alone. 
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The fiTii April 185!. 

No. 151 of 1849. 

Appeal from a decision of Sheik Kasim AUy, formerly Additional 
Moonsiff of Gy ah, dated 28^A June 1819. 

In the matter of Manick Chund Molicsuree, heir of Kuniiyah Lall 
Mohesaree, (Plaintitl*,) Appellant, 
versus 

Kliyroo, and by amended plaint Khyroo Jeetun and Meetun, sons 
of Emamooddeen, (Defendants,) Kespondents. 

This suit instituted on the 7th September 1848, to recover 
rupees 23-3-9, principal and interest, being balance of account due by 
Emamooddeen, father of defendants, up to 1896 Sumbut. 

The plaint states that KunnyaliLall used to keep an arut, or com- 
mission shop, and defendant’s lather Emamooddeen dealt with him 
from 1889 Sumbut to 1896 inclusive; that Emamooddeen died, 
and that Khyroo Jeetun and Meetun refused to settle his debts. 

The defendant Kliyroo repudiates tlie debt — lie says four years 
have passed away since his father died,* asks why the names of 
Jeetun and Meetun, his brothers, arc* not included in the plaint; 
wdiy the particular transactions for which tlie debt w^as incurred 
are not specified ani 1 istly he claims a release from the charge 
under the law of limitation, more than 12 years having elapsed 
since the debt is stated to have been first incurred. 

In the $upplementary plaint, Jeetun and Meetun, whose names 
are omitted in the fii’st petition, declare their entire ignorance of 
the charge preferred by plaintiff; that they never had any busi- 
ness transaction wdth their father during his lifetime, and have no 
idea wliat the plaintiff' can possibly mean by prosecuting them. 

Tlie moonsiff decides that the original plaint is irregular ; that 
the defendants Khyroo Jeetun and Meetun are all equally liable 
for the debt, and the fact of plaintiff having only named one 
(Khyroo) warrants a conclusion that the case has originated in 
malice. Further that the plaintiff ’s account books do not agree 
with the report of the ameen. He therefore dismisses the case. 

In appeal, Kunnyah Lall persists in the truthfulness of his ac- 
counts, that the omission of the names of Jeetun and Meetun in 
the original plaint was an error which he quickly corrected, and 
that the moonsiff* does not state in wdiat particular items the ac- 
count book is at variance with the amcen’s report. 

To this respondents again reply, reiterating their former plead- 
ings, and especially putting forward the argument of limitation, 
wliich bars the admission of appellant’s claim. 

It was intended to try this appeal on its merits, but when the 
case came up for a secona hearing, the irregularity of the inferior 
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court in receiving an amended plaint after proceedings had 
commenced, came under notice. 

This procedure being contrary to the Circular Orders of Sudder 
Dcwanny Adawlut, No. 1308, bearing date 17th September 1841, 
tlie appeal is dismissed, and plaintiff before the court of first in- 
stance nonsuited. Costs due by appellant. 


Tiir 5tii April 1831. 

No. 174 of 1849. 

Appeal from a decision of Moulvee Sped Iliimeedooddeen, Moonsiff of 
Aurungahady dated (^th Avgust 1849 . 

Mussts. Ilussen Beebee and Ranee Afzul Beebee, her mother, 
Musst. Hussen Beebee, (Defendant,) Appellant, 
versus 

Musst. Zurbanoo, (Plaintiff,) Respondent. 

Niiltoo Klian, first, and Baboo Gehangoer Buksh Khan, second 
« Objector. 

• ® * 

Tnifi suit was instituted by Musst. Zurbano in the first instance, 
to obtain possession of the entire mouza Teterca Uslce and da- 
khllee talook Munee Chuck, pergunnah Sfiei^ltty, vafued at 
rupees 147-12-8-17, being three times the amount of the rent roll, 
likewise to recover 151-11, mesne profits of tlie land from date of 
foreclosure of mortgage, making a total of 299-7-8-17. • 

Plaintiff' states that Ranee Afzul Beebee and Hussen Beebee, her 
daughter, executed a mortgage in her favor ^f the land in question 
(byc-bil-wuffa) for the sum of 700 rupees. This deed bears d^e 
17th September 1841, and stipulates to repay the sum advanced 
within three years, or admit a foreclosure of the mortgage and final 
sale of the pro})erty. At tlie expiration of*that period plaintiff' 
accordingly petitioned for foreclosure^ and after the usual* forms pre- 
scribed by Regulation XVII. of 1806 had been fufilled, the case 
was struck off*. Plaintiff sued for possession, but was nonsuited for 
an irregularity on the proceedings on the 3rd April 1847. She 
again sued for sale to bo declared final on the 30th June 1847, 
when the claim was allowed and mortgage duly foreclosed. The 
present suit is instituted for recovery of mesne profits, possession 
of the land and registration of name. 

The defendants reply separately to the claim set forth, each deny- 
ing all knowledge of the mortgage or its foreclosure ; that no notice^ 
had been issued on them by the principal sudder ameen, and that, 
therefore, the foreclosure was opposed to Construction No. 105, 25th 
June 1812. 
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Nultoo first obiector^ supports the statement of the defend- 
ants, says that he hulas a mokarriiree lease of all defendants’ 
property in talooka Munee Chuck, under a deed, bearing date 
5th Bysack 1254, for which lease he paid the sum of 2000 rupees; 
that, moreover, the rents of mouza ' T eterea, subject of the present 
action, had been sold to Jehangir Buksh Khan, who held the lands as 
an under-tenant from him Nultoo Khan. Jehangir Buksh Khan, 
second objector, reiterates the statement of Nultoo Khan. 

The moonsiff decides that the defence put in by Mussts. Hussen 
and Afzul Beebee^, cannot stand a^inst the evidence on record to 
the contrary ; that thb validity ot the deed of mortgage is fully 
proved by evidence of witnesses and attestation of thekazee; that 
defendants had been aware of the proceedings going on for recovery 
of the property pledged at leant since April 1847, the da^ on which 
plaintiff was nonsuited in the inferior court, yet that no steps had 
been taken by them to check the progress of plaintiff’s suit, and 
that all the facts elicited on trial go to show the weakness of defend- 
ant’s case. The claims of Nultoo and Jehangir Buksh Khan, objec- 
tors,.are declared inadmissible by Teasont of their title deeds being 
executed subsequent to date of mortgage. 

• Thennoonsiff disallows the claim for mesne profits set forth by 
plaintiff, but 'decrees possession and leave to register name. 

In appeal, Musst^ j^ussen Beebee* pleads collusion of the kazee, 
states that he absent when the deed was srttested, the sealing 
and signing being done by his son not by himself; that the 
appellant could write her own name, and that her husband’s inter- 
ference ^as uAwarranted for the purpose of completing a mortgage ; 
that the issue of two notices for foreclosure was forbidden under 
Section 8, Regulation KVIL of 1806 ; and that under Construction 
No. 1140, the plaintiff’s suit should have been dismissed. 

Judgment. 

The pleadings of Ihe appellant are weak and imperfect. The 
kazee’s signature is certainly omitted on the mortgage deed ; but his 
official seal and the atteistation of his son, and that of a number of 
witnesses fully verify the document. It is th^ cus|(kn of kazees 
in the Gyah district to employ a naib, or prop^rij accredit^ apent 
The appellant does not show how her seal, as weflas that of her 
mother cam^ to be affixed to the deed without her consent.' The 
plea of surreptitious interference on the part of her husband will 
not stand agspnst recorded proof of the pavment of 700 rupees 
through him, and of his autimrize(i^ ngency tnroughout the whole 
^traiisactioh. -^p^llant’jS pleas in reference to a contravention of 
tM law and its constructions are likewise all untenable. ITiO 
ilbrtgage fs apparently a true m^hon&fide document, I 
therefore confirm the decision of the moonsiff, rejecting the appli- 
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cation for mesne profits, which of course can only be held due from the 
date on which possession is decreed. Costs of this suit due by 
appellant * • 


Thb 8th April 1851 . 

No. 181 of 1851. 

Appeal against a decision of Sped Mahomed AH Ashruff^ Moonsiff of 
Behar, dated dugust 1849. 

Shoochurn Loll (PlaintifF,) Appe^anl^ 
versus 

Musst Joogun, widow of Sheikh Himmut Ali, Sheikh Irshad Ali, 
and Musst Nunhee, (Defendants,) Respondents. 

The defendants appeal. 

The action was laid in the court of first instance to recover 
rupees 76-13-9-12, principal and interest due on a bond, dated 9th 
Assin 1 250 F. S., done in favor of ShooChurn Loll, plaintiff, by Sheikh 
Irshad Ali and his deceased brother Sheikh Himmut AH. Plaintiff 
states that he was in the employ of defendants, and the conditions 
of the bond are that if he^shotiM be discharged fromJ;heif fervicfe 
before the bond fell due, namely, ]peforfr the jnontli of Maugh 
1250 F. S., defendants bound 'themselves to |ii§chajge the ^ebt at 
once. It so happened that plaintiff lost his situation almost imme- 
diatelVj and as the defendants. Sheikh Irshad Ali and Mussts. Joogun 
and Nunhee, heirs of Sheikh Himmut, repudiate the ^debt,* he now 
seeks to recover it through the courts. 

The defendants having allowed the case, to go by default, the 
moonsiff passed an exparte decree in favor oF Shoochurn Loll, 
plaintiff. * • 

The appellants file their defence in long detail, but as they have 
failed to justify their default before the court of first instance, 
I reject the appeal on tj[iat ground only without enquiry into the 
merits of the casej,, vide case of Bo3ba Mahto and others, versus 
Radhe Beeb^a'anct others, published in the Agra Gazette of 5th 
May 1848. ' . ^ ' 

Apped dismiissedf with costs. * 
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The 14tb Afbil 1851. 

No. 29 of 1849. 

<1 

Appeal from a deeimn of Syed Tufuzzool Homin Khan^ Sudder Ameen 
of Behar, dated 10 th November 1849. 

Byjnath Sahoo, Plaintiff, 
verme 

Mr. A. D’Abreo, Defendant. 

This case was. remanded to the lower court for fresh evi- 
dence on points specified by the officiating judge of Gyah, under 
date 22nd June 1848, (see printed decisions of the zillah court for 
that month.) 

The plaintiff sued for balance of a banking account due by de- 
fendant for 1900 and 1901 S., and produced his books to prove 
the debt, together with 10 notes of hand signed with defendant’s 
initials and the evidence of five witnesses. 

Pefendant, who was heretofore in th% service of rajah Hetnarain, 
repudiates the debt and says that the suit has been maliciously in- 
.vented^at the instigation of the rajgih ; that all his fnoney transac- 
tion with phintiff were conducted on behalf of the rajah, and that 
the documents ndwjSled by plaintiff were all fraudulent. 

Th^ sudder^&mdfeil, in his amended decision, declares the debt to be 
tlearly proved against the defendant by both the oral and documen- 
tary eyidence adduced by plaintiff, and further that defendant has 
made no effort to establish the truth of his assertion, pleaded in 
appeal before the officiating judge on the date above noted, namely, 
that the plaintiff’s banking books were false, and that the rajah 
petnarain was secretly instrumental in urging plaintiff' to this pro- 
secution, also that his money transactions with plaintiff were all 
on the rajah’s account and none on his own. The moonsiff accor- 
dingly decrees in faVbr of plaintiff, with costs to defendant. 

In appeal, defendant reiterates his former assertion, and further 
pleads that the documents filed by plaintiff being unstampt, can- 
not be received in evidence, see Circular Order ^th January 1842, 
also that the witnesses being unacquainted withEnglish, areincoiqpe- 
tent to verify his signature. In this case tne^bShnce of evidence 
is clearly in favor of respondent (plaintiff.) The appellant’s notes 
of hand ap^ar to be all true and valid engagements forpament 
of the sum specified in each. Proof of rajah Hetnaraina im- 

S lication is no where shown upon the record, and the evidence of 
ubboo Lai], who was appellant’s agent in many of the money trans- 
" actions quoted, and who was subpoenaed by appellant, is given clearly 

• nimOAlf. 



ZILLA^U BSHAR, 


75 


The orders quoted by appellant in reference to unstampt do- 
cuments are rescinded by Circidar Order, No. 19, September 27, 
1850, and, moreover, the orders of the Sadder Court in the special 
apped case of Maharajah Jugernath Sahee Deo vmzfs Afzul Alee, 
No, 133 of 1846, especially authorize the admission of letters and 
engagements for the payment of money^ unstampt This is precisely 
the character of the papers now filed. Under these circumstances, 1 
have no hesitation in confirming the judgment of the lower court : 
costs due by appellant 

The 14th April 1851. 

No. 154*of 1849. 

Appeal against a decision of Sheikh Kassim Alh formerly Additional 
Moonsiff of Gyaht dated 2^th June 1849 . 

Ghunnoo Dhamee dind others, (Plaintiffs,) Appellants, 
versus 

Musst Bilas Kooer, (Defendants,) Respondent 
Debee* Dhamee, objector. 

This case in the lower court was given against Bilas Kooer^ who 
now appeals. * ^ 

The suit was laid to recover possession of a house in the occu- 
pancy of defendant ^ She had succeeded to itf % iijteritancQ, and 
continued to hold it under an order of the criminai court passed iij 
accordance with Act IV. of 1840. Plaintiff stated the defendant to be 
an outcast by reason of having cohabited with her husb^d’s brother, 
and that by the law of the Hindoos, she had no right to the house. 
Plaintiffs showed themselves to be the nearegjt surviving relations 
of the defendant’s deceased husband and his brother Durshun with 
both of whom she had lived ; that both being now dead, food and 
clothing was all she had a right to claim under any circumstances ; 
that notwithstanding the law, she refused to vacate the house. 

Defendant pleaded rightful occupancy of the house, and she 
further stated herself to be in possession of other property inhe- 
rited from her deceased husband and bis brother Durshun, above 
named, namely, a beert or prescription right to share in this 
pilgrim tax of certaih religious shrines ; that since her husband’s 
death, she had given property of this kind in pledge to various 
people; that one Ashgur Hosseinheld a byeJ>iUwuJfa deed of 
mortgage for one beertj valued at 85 rupees ; also that she had 
another bouse besides the one in dispute, which bad been given in 
pledge to Khonee Dhamee. Under these circumstances defendant 
urged that if plaintiffs were entitled to any part of her inheribu^ • 
thus were entitled to all; that having sued for only a portion 
claim was irregular and could not be heard. See Circular Clllpir 
of the 11th January 1839. 
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Debee Dhamee objector states that the property in dispute to 
have been pledged to him by Durshun abovenamed for tiie sum 
of $5 rupees on a bond^ dated 7th Eartick 1256. 

The moonsiff decides in favor of the plaintiffs: he states the 
defendant to have been proved to be a bad woman^ and denies her 
right to inherit property from either her deceased husband, or from 
bis brother Durshun, and further that defendant is silent on the 
subject of her right to inherit, thereby tacitly admitting the prior 
claiqa of heirs male. 

In appeal, defendant adduces no new argument. Respondents, 
on the other hand, urge a point very material to the issue of the 
case, namely, that the house which appellant occupies is the 
only part of her husband^s and Durshun^s property, which has 
not actually come into their possession by direct inheritance, 
and that therefore the authority cited by appellant, respecting 
the necessity of a suit for heritable prc^erty, comprehending the 
entire claim was misapplied in their case; that, in fact, the present 
claim included all the effects of the deceased brothers to which 
they, had not succeeded. % 

From this it appears that appellant an^ respondents are directly 
at issut regarding a matter of /acf, which must be set at rest before 
this appeal can be. decided on its merits, namely, the fulfilment or 
non-fulfilment of th^ ^nditions required by the Circular Orders of 
the Sudder Del^nny, dated 11th January 1839. As the lower 
court has omitted to consider this question, the proceedings in this 
case are .reversed, and the suit remanded for investigation de novo. 
Value of stamps returned to appellant. 

TSib 16th April 1851. 

No. 164»of 1849. 

Appeal from a decision of Sped Mahomed Ali Ashruff^ Moonsiff of Behar^ 
^ dated 2%th July 1849. 

6heikh Allee Hossein, (Defendant,) Appellant, 
versus 

Musst Beebee Wahid Oonissa, (Plaintiff,) Respondent. 

Second Defendant before the court of first instance Malick 
Ahmud Hossein. 

This suit was laid to recover rupees 98-14-4-8, principal and 
interest, due for land-rent in kitta Bhora, mouza Itawa, pergunnah 
HaviUee Behar, leased by the Mussamut to Sheikh Allee Hossein. 

The second defendant, -Malick Ahmud Hossein, held the farm of 
‘entire mouza Ustawa within which Bhodah is situated. The 
l||Mities of the two defendants were, zn fact^ distinct and separate ; 
^jbllpwjien plaintiff wished to collect her rents they recriminated on 
toother, each declaring the other party liable for Bhora. On 
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this account plaintiff had been compelled to sue both of them in 
the present case. 

In course of the prosecution first defendant having admitted usu- 
fruct in Bhorafor a period of 5 years, plaintiff* absolved second defend- 
ant from farther responsibility, who is accordingly freed from 
the present action. 

In defence Sheikh Allee Hossein, the first defendant, states himself 
to have been an employe in the criminal court of Patna in 1252 
F. S., at which time plaintiff was engaged in several transactions 
connected with the courts ; that he (defendant) was then in plain- 
tiS’s confidence, and had disbursed money on several occasions for her, 
which amounted in aggregate to 72 rupees ; that plaintiff had given 
her receipt for this sum which was filed on the record, together 
with her letter of instructions to him, both duly sealed and attested. 
That defendant’s liabilities for the farm of Bhora amounted to 75-9-5, 
without interest, at the rates named in his kuhooleut for a period of 5 
years, and that, if 72 rupees were deducted from this, the remainder 
rupees 3-9-5 was the full amount at which he could be legally 
assessed, and that sum he (defendant) was ready to pay. 

Plaintiff wholly denies the truth of defendant’s story, and de- 
clares the receipt and letter filed by him to be forgeries. • 

The moonsiff decrees for plaintiff on the faith of defendant’s admis - 
sion of usufruct. He, considers the defence put m about payment of 7 2 
rupees to be unproved, argues that plaintiff wasu JwrflfeA lady, 8.nd that 
her agency in regard to the execution of the receipt and letter recorded 
by defendant was not fairly witnessed. The rules of court. required 
the evidence of some relation nr intimate friend on ^uch ^occasion. 

In appeal, the defendant insists upon his statement having been 
regularly proved, that the moonsiff had decreed the case against him 
without properly weighing the evidence, and further that he had qpt 
quoted the rules under which ^t was essential for relations or 
friends to be present at the attestation of documents by a lady wiio 
cannot appear. * 

The issue of this suit turns upon the worth of the*documents 
filed by appellant in proof of the payment of 72 rupees on behalf 
of respondent at Patna. 

It appears to me that these papers have been subjected to the 
closest scrutiny, which the peculiar circumstances of the case could 
allow of ; they are sealed and sworn to by all the witnesses as valid 
and true, and are quite unexceptionable in appearance. 

It is fair also to assume on behalf of appellant that he would 
not have been allowed to conttnue 5 years in ^rear of rent^fr^ 
from prosecution, unless some such valid reason as that now adduce 
ed had existed. On these grounds, therefore, 1 dissent from the 
the judgment of the lower court, and reverse ita decision. The 
appeal is decreed: costs due by respondent 


TJtlirpara Jaikr; 
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Thk April 1U5I. 

No. 14 of 1849. 

Appeal from a decuion of Moulvee Sped Ibrahim AH Khun Buhadoo)% 
Principal Sudder Ameen of Behar^ dated ZXet March 1849 . 

, Musst. Gooloo, (Defendant,) Appellant, 
verms 

Moulvee Mahomed Hossein, (Plaintiff,) Respondent. 

"" Furhut Ali Khan, second defendant. 

This suit was instituted on the 22nd February 1847, to recover 
possession of tnouzas Amudeepore, Jununkpore^and Belahee, pergun- 
nah Shergotty, appertaining to mehal Serawa, talooka Turwun, by 
reversal of a mohururee grant dated 1 6th November 1838. Valuation 
of tenure 581-1-4-7, with an arrear of revenue and proprietary pro- 
fits at 10 per cent, due by the incumbents^ Gooloo and Furhut Ali 
Khan, from 1246 F. S. to 1 254 F. S., amounting to rupees 3077 
10-1-16, principal and interest. Total claim rupees 3,658-11-6-3. 

TJie plaintitt' states the entire inehal^ Serawa consistitjg of 30^ 
villages, to be held by him under a perpetual mohururee grant from 
Ranee«Aineeroonissa, at a jumrna of 2j575-6-13^ ; that the three vil- 
lages alwvenamed being part and portion of this mokururee are in the 
illegal occupancy of defendants, who profess to hold them under a 
mokurAree title simfii’ to his own and under a deed executed by 
him ; that, in fact, this deed was obtained from his dewan, now 
deceased^ that it is a spurious document, and he formerly sued to 
have it set aside ; but that his case was dismissed for non-attendance. 
This occurred on the 29th March 1844 ; that the rental of defend- 
ants is fixed at 201-9-14, payable at the collector’s treasury, exclu- 
sive of 10 percent proprietary profits due to him ; that defendants 
do not fulfil these conditions, and tlTat he (plaintiff ; is compelled to pay 
tlieir revenue in order to save Serawa, which is a joint and undivid- 
ed estate from sale foi^ arrears of revenue. He now sues for annul- 
ment of the deed, possession of the three villages and revenue due 
by defendants from 1246 F. S., inclusive. 

Defendants maintain the validity of their mokururee grant; they 
also plead valuation of the plaintiff’s claim to be irregular ; they 
file receipts for rent from 1246 F. S. to 1249 F. S., given to 
them by plaintiff, and admitted in evidence on the occasion of 
plaintiff’s suit being dismissed as stated above. They further state 
that plaintiff tried to recover rent from their tenure in 1250 F. S., 
by the attachment of their ryots crops, but that he failed, attach- 
ment having been taken off by the revenue authorities at their 
instsnce* 

Defendmits affirm that revenue has never been withheld by him, 
but plaintiff frequently regectsit, and at other times refuses to grant 
them receipts. 
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The principal sudder ameen decides in favor of the plaintiff ; he 
pronounces the niokuriiree tenure of defendants to be void by 
reason of their not fulfilling the conditions of the grant. Further 
tliat the deed itself was a forgery done in collusion with Boodhoo 
Khan, plaintiff^ dewan. That the papers filed by defendants 
purporting to be receipts for rent were apparently not genuine, and 
that they were not stamped : also that the evidence of defendants’ 
witnesses was contradictory- Finally that precedents were not 
wanting to show that plaintiff was entitled both to the recovery of 
the grant of land and the arrears of revenue wdiich had accumulated 
on it. He decrees for the entire claim of plaintiff. 

In appeal, defendant repeats the arguments used before the court 
of first instance, and quotes as precedent a decision of the zillah 
court of Gyah for maintaining her mokururee grant inviolate. 

Judgment. 

The allegation of respondent (plaintiff) that Gooloo and the other 
defendant took forcible possession of these three villages, and still 
hold them under an invalid title, is unsupported by any evidence 
on the record. The tenure must, therefore, be held to be genuine 
until proved otherwise. * The^ right claimed to annul th^ deed 
of appellant (defendant) for* non-fulfilment of its eonditions is 
obviously untenable since no penalty for non-fulfilment is specified, 
and until a forgery has been discovered it^ Certainly coirveys a 
real and indefeasible right of property to the graiflees. Under the 
terms of the grant it does not appear that payment of an arrear 
due upon it, can be enforced except by a regular suiii With 
regard to the arrears now claimed, I am of opinion that the 
receipts of respondent (plaintiff) filed upon the record for the years 
1246 F. S. to 1249 F. S. inclusive, must be accepted as good, 
since no exception was taken to them in the former suit, alnd I 3o 
not coincide in the judgment of the lower court as to their being 
counterfeit The revenue and proprietary profits with interest due 
by Gooloo and Furhut Ali Khan, ftom 1250 F. S* to 1354 F. & 
inclusive, are decreed to respondent — on all other points th^ judg- 
ment of the lower court is reversed : each party is liable mr its 
own costs. 
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The 2I8T April 1851. 

No. 172 of 1849. 

r 

Appeal from a decision of Sped Humeedooddeen Ahmed, Moonsiff of 
Aurangabad, dated 9th August 1849 . 

Syed Akber Hossein, and Musst. Beebee Wuzeerun, widow of Ultaf 
Hossein, (Defendants,) Appellants, 

versus 

Syed Tafazool Hossein, (Plaiintiff,) Bespondent. 

Syed Bahadoor Alee and others, objectors. 

This suit was laid to recover rupees 18-12, due by defendants 
for one-third share of the profits in a farming lease of mouza Bhut- 
kote, pergunnah Seris. 

The pkint states that three parties took the lease from Govern- 
ment, namely, first, Neejut Alee and Hossein Buksh, one-third ; 
second, Akber Hossein and Ultaf Hossein, one-third third, Tafuzool 
Hossein (Plaintiff,) one-third. 

That as they were all proprietors and occupants of Bhutkote, 
ajid tbo lease was only temporary, pending the institution of 
another settlement under Regulation Vll. of 1822, it was under- 
stood that this en^a^ment had no reference to proprietary title, 
which 'Would be adjusted afterwards by the ^tiling ofBcer ; that 
the farming jumtna being rupees 26 per annum, plaintiff’s liabilities 
were something less than rupees 9, or one-tliird; that plaintiff 
sublet lus share to defendants for rupees 12 per annum, with an 
agreement that the surplus rupees 3, difference between 9 and 12, 
sb^ould be credited in 4 >ayment of a loan due by plaintiff and others 
to defendants. A written engagement was executed by both 
parties about this transaction, and a clause inserted to the effect 
that the settlement being still pending confirmation, any alteration 
of existing terms shbuld be at the risk of plaintiff, who was bound 
to abide py the . chance of profit or loss arising from the final 
orders of the revenue authorities in reference to the settlement 
That by the terms of this deed, the sum of rupees 18-12 was due 
by defendants, but that they refused to give him credit for it 

Defendants admit the truth of plaintiff’s statements as well as 
the authenticity of the bond; but tiiey plead exemption &om their 
engagement % reason of the settlement being altered; that 
instead of being a farmer of one-third of Bhutkote, be is now 
only a small co-parcener in the proprietary right, and that under 
this chan^d state of affairs the old transaction cannot stand. 

* Syed Bahadoor Alee and others, objectors, declare themselves 
to be proprietors of Bhutkote ; they do not wish to interfere with 
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the present, suit which they believe ’to be founded in truth, but 
prot^est against any party meddling with their shares. 

The moonsiff states the documents filed by plaintiff to be admitted 
by the opposite party ; that the ameen’s report also verifies the 
transaction ; that the parties, who took the farm are proprietors 
of the village and still occupy it; that this claim refers to rents 
during the period of the lease and has no connection with the 
proprietary title of any one. He decrees in favor of plaintiff, on 
the ground of the bond being valid and good. 

The defendants, in appeal, repeat the pleadings used in the 
original defence. 

Judgment. 

As the respondent (plaintiff) sublet his share in Bhutkote, with 
a specific condition that no subsequent change in the settlement 
should affect the transaction, it is clear that the terms of the bond 
must remain in force until the issue of it is complete. I therefore 
confirm the decision of the lower court, and dismiss the appeal : 
costs due by appellant. 

The* 24th April 1851. , 

No. 7 of 1849. 

Appeal from a decision of Mouloee Syed Mahom^^ Ibrahim AH Khan 

Buhadoor^ Principml Sudder Ameen of Behar^ daj^d 25 th Januarj/ 

Musst. Chuckun, (Defendant,) Appellant, , 
versus 

Musst. Lahro Koor (daughter of Roopclyind, deceased) and 
Petumber Singh, (Plaintiffs,) Kespdridents. 

Other Defendants in the Original suit, Pershaud Sahoo * 
and others. 

This action was brought to obtain possession of mouza Amun- 
poora, pergunnah Samai, valued at rupees 1373-9-6, together with 
an arrear of rent withheld by defendant from 1241 F. S., to 
1254 F. S. inclusive, amounting to rupees 2933-12-9-12, total 
claim 4367-6-3-12. Plaintiff also sues for registration of name vice 
Chuckun. 

The plaintiff describes Chuckun to have sold Amunpoora to 
plaintiffs for 15,000 rupees by a deed dated 3rd Bhadro 1240 F. S., 
of this sum 9000 was cancelled by an old debt due to plaintiffs 
by Chuckun, and the remaining 6000 was by mutual agreement of 
the contracting parties placed in deposit, pending the ejectment of* 
Pershaud Sahoo and others, fanners of Amunpoora, who held a lease 
from Chuckun> and had advanced her 6000 rupees on the fiuth 
of it. 


4 
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Plain tifFs state that having failed to get possession of Amunpoora 
they filed a suit for recovery of their purchase money in August 
1845; but that the principal sudder ameen dismissed the case^ and 
directed them to recover from defendant in a suit for possession, 
and arrears of rent due by the conditions of their bond. See pro- 
ceedings of principal sudder ameen, dated 1 5th September 1 847, 
hence arose the present suit which was instituted on the 18th of 
the same month. PlaintiflFs go on to state that after the sale was 
complete, Amunpoora came under the operation of the resumption 
laws and was settled with them for one year ; but at the expiration 
of that period the moperty was given back to Chuckun who re- 
instated the farmers Pershaud Sahoo and others, as before. 

Defendant Chuckun denies absolutely the story set forth by 
plaintiffs about the debt of 9000 and the deposit of 6000. She 
admits the execution of the deed, but ple^s never having received 
the purchase money : she declares the wasil-bakee papers filed to 
plaintiff to be forged, and, nloreover, inadmissible in evidence by 
reason of not being stamped ; also she pleads the law of limitation, 
and .urges strongly that the present Sipit cannot be heard since 
fourteen years have intervened between the execution of the bond 
and the institution of the claim. 

The prin<iipal sudder ameen dwells upon the admission of 
Chuckun as to the genuineness of the deed of sale. He states the 
old debt of 900JJ, knd the deposit of 6000 to^ be proved by the 
wasil-bakee papers and the evidence of witnesses. He denies the 
right of* Chuckun to be exempted from prosecution under the 
limitatioft lawS. He declares that the period of twelve years must 
be computed from the date of registration of the deed and not 
from the date of its execution. Moreover, that plaintiffs’ occupation 
oii Amunpoora as a Government farmer for one year must be held 
to bar the calculation of twel/e years in uninterrupted succes- 
sion, since it amounted to a recognition of their right. The full 
amount of rent due upon Amunpoora from 1241 F. S. to 1254 F. S. 
inclusive, is decreed to plaintiff? The sum of 6000 rupees hitherto 
h^d in deposit is awarded to Pershaud Sahoo and others, the farmers, 
who are ordered to vacate in favor of plaintiffs on receipt of the 
money, and the costs of the suit declared due by Chuckun save 
and except the expenses incurred by Pershaud Sahoo and others, 
who are pronounced liable for their own. 

Note. — An appeal against this latter portion of the lower court’s 
decree has been brought by Pershaud Sahoo and others. See case 
No. 10 of 1849, >raich will be considered in the present de- 
,cision. 

The appellant Chuckun repeats all pleadings used before the 
court of first instance, but more particularly insists on the applica- 
tion of the statute of limitation to the present case. 
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Judgment. 


Two reasons are assigned by the lower court for rejecting |he 
plea of limitation set up by the appellant Ghuckun. The first 
one, namely, that computation of twelve years must commence 
from the date of registration, and not from the date of execution of 
the deed is obviously wrong in principle, such a procedure 
would imply that the issue of a bond is incomplete until it is 
registered wdiich is preposterous. The second reason, namely, Jjiat 
the year’s lease of Amunpoora granted to plaintiff by the setmng 
officer amounted to a recognition of his right in the property, 
and thereby interrupted the reckoning of twelve years, is likewise 
untenable, since the cognizance of such a matter by the settling 
officer would in the first place amount to nothing, and in the second 
place it is clear that nlaintiffs’ tenure of Amunpoora for that 
year was a matter of pure convenience, and could have no reference 
to the judicial question of right. If the plea of limitation is valid 
it must be shown that twelve years elapsed between the date of the 
deed and the institution of the first suit, on the record of which 
it is admitted by appellant (defendant) that the document is au- 
thentic. 

The computation stands thus — 

Date of Deed. Date^^ Suit. 

3rd Bhadrol240 F, S. 28th Sawun 1^52 F. S. * 

3rd August 1833 A. D. 16th August 1845 A. D. 

It will be seen from this that according to the Christian era, the 
limit of twelve years has been exceeded by thirteen days, whilst the 
Fuslee date shows the period to be five jjays short of the limit, 
as the native bond contains no English date. I accept the reckoning 
of the Fuslee, era and decide the right of plaintiff (respondent) •to 
be heard on the merits of the case. There can be no doubt about 
the sale of Amunpoora having been a genuine transaction in the 
first instance. The authenticity of ^the deed is admitted by appel- 
lant Ghuckun, and the only material plea set up in defence, is that 
the price stipulated in the bond has never been paid. As the 
terms of the bond are, however, in express acknowledgment of pay- 
ment, this defence can have no weight. I therefore dismiss the 
appeal. 

The lower courthaschargedPershaudSahoo and others, thefarmers 
of Amunpoora, with their own costs in this suit ; but as it does not 
appear that they were an active party in the case, but on the con- 
trary were forced into it by circumstances, I cannot recognize 
the justice of this order. It is accordingly amended, and the whol^ 
expenses declared due by appellant Ghuckun. 
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The 24th April 1851. 

No. 10 of 1849. 

r 

Appeal from a decision of Moulvee Syed Mahomed Ibrahim Alt Khan 
Buhadoor, dated 25th January 1849. 

Pershaud Sahoo and others, (Appellants,) Defendants, 
versus 

Musst. Laloo Koor (daughter of Roopchund deceased) and 
^ Petumber Singh, (Plaintiflfs,) Respondents, 

This is an appeal against the award of costs in case No. 7 of 
1849, decided this day. By a reference to the proceedings in that 
case it will be seen that respondents, Musst. Laloo Koor and 
Petumber Singh, are absolved from liability in this matter. 

This appeal is therefore dismissed : cos^ due by appellant 


The 28th April 1851. 

No. 184 of 1849. 

Appeal from a decision of Syed Humeedooddeen Ahmud, Moonsif of 

* ^ Aurangabad, dated 22nd October 1849. 

« 

DoorgR Dutt Misser, (Plaintiff,) Appellant, 

* ** ' vertut . 

Gheena Gwalla, (Respondent,) Defendant 

On tde 4th June 1849, plaintiff sued to recover the snm of 50 
rupees, principal and interest, due on a bond, dated 15th Anghon 
1247. o 

Defendant in the first instance denied the bond altogether, he 
afterwards admitted it, and filed° a bond of agreement signed by 
himself and plaintiff, showing settlement of the debt for 21-3, and 

ra that proceedings might be stopped. In a third petition 
jdcthat plaintiff had a separate claim against him of 12 
rupees due by a service contract ; that this item was included in 
the 21-3 above noted, and he moved the court to specify this fact 
on its proceedings. Accordingly the moonsiff decreed 21-3 to 
plaintiff with specification of 12, due by service contract, the 
amount payable by fixed monthly instalments without interest, 
or in default of regular payments that interest was to be levied. 

Appellant (plaintiff,) pleads no mention of service contract having 
been made in his original plaint, that the moonsiST’s order in respect 
to it is arbitt'ary, ana he prays that the decree may be accordingly 
^amended, also that interest be awarded to him as due by me 
original bond, and fiirther that he be not charged with costs of 
the suit 
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Marks of erasure and alteration suflScient to warrant suspicion 
of unfair dealing are apparent on the bond of agreement, which 
settles the debt at 21-3, and it is probable that the particulars 
about the service contract, of which appellant pleads ignorance, 
might have been added afterwards. 

The omla of the moonsiff are not free from attaint of suspicion 
in this matter. On consideration of these points the proceedings 
of the lower court are reversed, and the case remanded for trial 
de novo» The moonsiff is directed to confine himself to the original 
cause of action as set forth in the plaint. Value of stamp to be re- 
turned as usual. 


The 28th April 1851. 

^jTo. 185 of 1849. 

Appeal from a decision of Moulvee Syed Mahomed Furreedooddeen, 
Moonsiff' of Jehanabad, dated 20th October 1849 . 

Sheikh Mahomed Hossein, (Plaintiff,) Appellant, 

* versus 

Moulvee Mahomed Abdool Wahaub and Sheikh Kamyab, (I>efend- 
ants,) Respondents. ^ • 

Musst Shahzadee Begum, objejtor. ^ 

This suit was remanded for trial de novo to 4116 inferior court 
on the 15th May 1849. See printed decisions of the zillah court of 
that date. • *• 

The plaintiff sues for recovery of rupees 53-1-6, due by Abdool 
Wahaub, principal, and Kamyab his servant, fqp rent of a small share 
in mouza Chundoorah, pergunnah Betawur. Kamyab is stated to 
have signed the kubooleut, whiclk document is filed by plaintiff In 
support of his claim. 

The defendants plead that plaintiff’s suit is irregular as it omits 
material points at issue, and includes one defendant who is a non- 
resident of the place. On this ground they claim a nonsmt, 

Kamyab denies that he is a servant of Abdool Wahaub, but 
admits having signed the kubooleut, denies further that he ever 
entered in possession. The other defendant Abdool denies all 
knowledge of the matter or any connection with Kamyab. 

Shazadee Begum, who did not appear at the first trial when the 
case was remanded, now alleges that she is the proprietor of this 
share of Chundoora in right of her deceased husband Hosein Alee; 
that plaintiff has forged the will (waseeutnamah) presented in court 
to prove his title, and that she (Shazadee) has instituted a suit Uf 
have it set aside. She notices Kamyab’s admission of never having 
obtained possession, and states Omid Singh to be the real occupant 
under a lease granted to him by her. 
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These pleadings are all denied by plaintiff who declares the will 
(waseeutnamah) to have been accepted before one of the Patna 
courts^ and submits that it is perfectly valid and good. 

The moonsiff absolves Abdool Wahaub from all liability in this 
suit. He says that nothing has been proved against him either as 
regards a default of rent, or as a party concerned with Kamyab ; 
that Kamyab signed the kubooleut, and is therefore liable for the 
rents. Further that Shazadee Begum’s objections were inadmis- 
sible and conflicting as to facts. He decrees the whole amount to 
be recovered from Kamyab, with costs, excepting the costs of Abdool 
Wahaub, which must be recovered from plaintiff 

Against this decision plaintiff and Kamyab both appeal in cases 
numbered 185, 190, both of which are now before the court. The 
plaintiff demands a verdict against both defendants instead of one 
only, and Kamyab repeats the old plea of irregularity cited in the 
plaint. He cannot deny having signed the kubooleut, but urges 
again that he never could obtain possession which is enjoyed by 
Omid Singh under a lease from Shazadee Begum. 

In this case the moonsiff has taken na notice of the defect in the 
plaint pleaded by Abdool Wahaub and the defendant Kamyab, 
ifegarfiing the omission in that document of material circumstances 
necessary to elucidate the real nature of the case. 

Pla^tiff has declared his title to the property to be founded on 
tjye waseeutnamph, and it appears that at the tery time this ques- 
tion of rent is decided by the moonsiff, a suit is pending in his court 
to have -that deed set aside as spurious. The plaint contains no 
allusion* to the waseeutnamah, nor to the objector Shazadee Begum, 
fli person whose interests appear to be much at stake. On this 
account I conceive it ’to be obviously defective, and under any cir- 
oumstances it was certainly the ^uty of the lower court to dispose 
of the question of right before it proceeded to the adjudication of 
rents, which is secondary and incidental. The decision of the moon- 
siff is reversed, and plaintiff nonsuited in the original action. Costs 
of this ajtpeal and those of Ho. 190 of 1849, due by plaintiff 
(appellant.) 


Thb 28th April 1851. 

No. 190 of 1849. 

Appeal a deeinon of the Moonsiff of Jehanahady dated 20M 
October 1849. 

Sheikh Kamyab, (Defendant,) Appellant, 
versus 

Sheikh Midiomed Hossein, (Plaintiff,) Respondent. 

. T«ia suit is identical with No. 185 of 1849, decided this day. 
The respondent in this being appellant in the other. Order for 
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nonsuit on the original action : costs of this appeal due by respon- 
dent 


The 30th April 1851. 

No. 17 of 1849. 

Appeal from a decision of Sped Tufuezul Hossein, Sudder Ameen of 
Behavy dated Sth Map 1849. 

Gujadur Purshaud, Kewul Kishen^ and others, (Plaintiffs,) 
Appellants, 
versus 

Musst Tara, (Defendant,) Respondent. 

This action was laid to recover possession of about one beegah of 
land, rent of fishery, and the right to enclose or release water 
dammed up by an earthwork. The case depends entirely upon 
No. 18, this day remanded for trial de novo. The same order 
applies. 


The 30th April 1851. 

, No. 18 of 1849. 

Appeal from a decision of Sped Tufuzzul Hosseiny Sudder Ameen of 
fiekar, dated 8th Map 184l.^ • 

Gujadur Purshaud, Kewul Kishen and Toolsee Ram, (Plaintiffs,) 

Appellants, 

• • 

versus 

Musst. Tara and Gunnoo Singh, (Defend|nts,) Respondents. ^ 

This case was remanded by the additional judge of Gyah for 
trial de novo on the 27th November: 1847. See printed decisions of 
the zillah court of that date. 

The suit arose out of a dispute about aVatercourse dividing 
plaintiffs’ and defendants’ villagei^: this watercourse i^uns from 
east to west, and debouches at right angles into another water- 
course which runs north and sou^. Plaintiffs state that at the 
point at the junction of the two^ watercourses defendant Tara has 
raised an embankment which dams up the water and causes it to 
flood their fields, thereby injuring or destroying about 60 beegahs 
of cultivations. Further that de^ndants are upheld and maintauied 
in this aggression by an order of the criminal court under Act IV. 
of 1840. They sue for a reversal of this order, damages to the 
amount of 300 rupees, and removal of the embankment. 

Defendant Tara denies any encroachment on plaintiff’s land : she* 
declares the embankment to form the side of a reservoir belonging to 
herself and Gunnoo Singh, (who thus comes to be made a defendant in 
this suit) which reservoir being situated at the angle where the two 
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watercourses meet may have caused some flooding of plaintifTs’ 
fields, but that she has an old interest in it, and plaintifi: has no 
ri|^t to interfere. 

The sadder ameen, who visited the spot in February 1849, pro- 
nounces the order of the criminal court maintaining,, defendant in 
possession of the embankment, and acknowledging her right to dam 
up the water to be correct He declares the defendants’ deposition 
in respect to the watercourses to be false, and plaintiffs’ deposition 
on the same subject to be also false. He describes plaintiffs’ paddy- 
fields as extending into the centre of the watercourse, and says 
that unless an outlet for the water be provided the crop must suffer 
damage. That defendants’ plea to the effect that the water could 
and did run off was a physical impossibility, since the earthworks 
were too high to allow of it. He concludes his proceedings by 
stating that as the defendant Tara had promised him that no cause 
of offence should be given to plaintiffs in future, he did not consi- 
der further prosecution of the enquiry necessary, and, therefore, dis- 
missed the case. 

Against this order plaintiffs appeal, intimating in strong terms 
that justice had not been done them. The orders of the sudder 
mneen’ in this case are ridiculous, without making an effort 
to ascertain*- the truth he exhorts both parties not to quarrel, 
and dismisses the suit under a consideration that they will follow 
bis adi^ice. * 

‘ The merits of ''the case obviously rest upon the conditions of a 
bond of .agreement executed in 1841 by both parties in the pre- 
sence and under the authority of the superintendent of survey. 
The object of this bond is to settle and determine the boundary 
between the defendants’ and plaintiffs’ villages, and its coarse is 
defined to be the centre of the watercourse running east and west. 
It it should be shown that the 'embankment raised by defendant 
extends across this watercourse, (and such must be the case of plain- 
tiffs’ deposition is tr&e) then the terms of the bond are* invalid, 
and the rights of the plaintifiT have been trespassed on. By restricting 
himself to an investigation of this point, the sadder ameen can have 
no difficulty in recording a sound judgment : neither party can 
prevent the other from raising earthworks and embankments on 
Au own land, subject of coarse to an action for any damsge inflicted 
on his neighbours, but the boundary line must be observed. I now 
again remand this case for re-investigation. 

The appeid is admitted, value of stamp to be returned.' 
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Pbesent: J. H. PATTON, Esq., Jvdoe. 

The 7th April 1851. 

Case Na 159 of 1850. 

Appeal from the decision of Mr. J, S. Bell, Moonsiff of the Town of 
Burdwan, dated 27th March 1850. 

Sarupchunder Sadha, guardian of the minor Dukinisur Sadhu, 
(Defendant,) Appellant, 
versus 

Eauselia Dossee, (Plaintiff,) Respondent. 

Maintenance money., action laid at 18 rupees. 

The plaintiff sues for 18 rupees on account of i^aiutef^ancd 
guaranteed to her by the defendant, at the rate of 2* rupees per 
mensem. Her claim is for nine months fijpiyi Chyte 12^5 to 
Aughun 1256, duriflg which period the payments«haye been sus- 
pended, and the guarantee was made in adjustment of a suit in 
formd pauperis, filed by the plaintiff to recover property left^by her 
husband. The terms of the compromise were tnat*the plaintiff 
should receive the sum of 190 rupees in cash and a portion of the 
household effects, and the money allowance above made mehtion 
of, in consideration for which she vi^ps to abandon her action, whick 
was done, both parties binding themselves in writing to abide by 
the conditions of the compact . 

The defendant did not enter appearance before the court of first 
instance until the plaintiff had filea her pleadings and pfoofs, and 
his defence was consequently rejected. 

The moonsiff decrees for the plaintiff, on the grounds of the 
adjustment bond, razeenamah, and the jdedge made therein, and 
rmes that the defendant do pay her for the future the stipulated 
maintenance money at the rate of 2 rupees per mensem, and the 
arrears that have accumulated on that account 

The defendant appeals gainst the decision, and contends that he 
has been unfairly cast: &8t, because he has not been heard in 
defence of action, and secondly, because the respondent (jdsuntiff) < 
has forfeited her title to the indulgence she claims by disr^pardh^ 
certain conditions inlrar fanshahd’s will, in virta#of n^h atime the 
maintenance aUowance wti accorded,, namely, thid she :^pa!ld 
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ronain an inmate of his house and an associated the members of 
his iamily. 

The first objection is quite sufficient for the remand of the case 
for a fresh judgment The appellant has a right to be heard, and 
have l^e issues he pleads drawn and determined. 1 therefore 
revei^ the order of the lower court, and direct it to pass a fresh 
decision on a consideration of the defensive pleas. 


The 8th Apbil 1851. 

Case No. 13 of 1850. 

Appeal from the deeaion of Fueul Rubi, Principal Sadder Ameen of 
Eaet Burdwan, dated 17 th July 1850. 

Nuknrchand Mustofed and Ragoonath Mustofee, (Appellants,) 

Defendants, 

eereue 

Bamasunderi Dibbea, Respondent, (Plaintiff,) 

Reversal of summary award in (execution of decree, action 
laid at rupees 1359-12-0. ^ 

Tb'b plaintiff avers that lot Durgj^re is^registered in the name of 
ParbutinatK Mustpfee and others in the collectorate books ; that it 
consists of 32 village|, and pays a revenue of rupees 1545-1-12 ; that 
the defendant l|}ukurchand and his brother Tiluknath held a 2 
annas, 4 gundas share in the estate, which yielded rateably a reve- 
nue of rupees^ 212-7-4-6-19 ; that they sub-let this share to Tituram 
Bose in 1244, who was succeeded by his son Mudusudhun, who 
on his part sold this putnee interest to Bamundass Mookeijea in 
Au^un 1246, he pifrchasmg the same in the name of Isurcbunder 
Mookeriea. She fwher states that in Aughun 1252, the defendant 
Nuknr^and and his brother Tduknatb sold her their zemindaree 
interest in the 2 anq^s, 4 gundas share of the estate for 1300 rupees, 
got the deed of sale registered and handed over to her the agree- 
m^t (knbooleut) of the undeislease; that she thus obtained posses- 
sion and collected the revenue. The plaintiff then goes on to say 
that one SreenathChucknrbutly obtained adecree agamsttfae defend- 
ants, and, taking out execution, attached the land in question as 
their property; mat she protest^ aminst the proceeding, and her 
clfdm was admitted; her title and possession being proved by 
evidence, and supported by the statepent made by the purchaser 
of the under^enure, Bamundass D^kenea^ at the joint request 
of the decreeh^der and herself; that me decreeitolder notwith- 
Btuidiog appealed summarily ^^nstthe admisskm of herc^m, 
and, gteting the sward maintaining.it, reversed,, obtained an injunc- 
tion fee the srie, ttf tiie property. It u to art aride this order,* and 

sale itmijoins that the prei^t Mjtion is l^ui^L 
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Here follows a sa^Iementsl plaint releasing tiu«e of tiie defend- 
ants, Ktunalnath, Goorachum and Rnngl%}, from the operation of 
Ae suit, on the ground that their names had been erroneously and 
inadvertently entered in the plaint 
Bamundass Mookeijea, in his reply, supports the plaint, confirm- 
ing the plaintiff’s purchase of the zemindaree rights of the estate in 
question to the extent stated and his own of the putnee or sub- 
tenure. 

The defendants Nukurchund and Roognnath, son of Tilnknath, 
deceased, admit the sale of the putnee interest to Bamundass, and 
his execution of the engagement confirmatory of the measure and 
account in the following way for filie possession by the plaintiff of 
the lease in question and the revenue chalans connected with it, as 
well as the registered deed of sale for the purchase of the zemin- 
daree rights. They affirm that Sreenath Chukurbutty brought an 
action against them, and they, to rescue their property thus jeopar- 
dised, and enable the plaintiff successfiilly to contest the action on 
their behalf, made a fictitious transfer of the estate to her, together 
with all the title deeds, she executing in turn an ikrarnameh, 
or agreement, to return l|he same as soon as the suit was decided, 
and they guaranteeing to pay* all costs of court They fitrther 
aver that the protest filed by Ihe plaintiff against ‘the attach- 
ment of the property in execution of Sreenath’| ^ree was at their 
instance, and that they defrayed all the expend* of j:he action; an<^ 
moreover, that one of them, Nukurchand, deposited the amount 
due on the decree with the decreeholder and got the attachment 
taken off. They also state that they were the mean! of thb plain- 
tiff filing a petition to be allowed to deposit the decree money in 
court which prayer was rejected, and conclude by pronouncing the 
present action as a fraudulent proceeding on the part of the plamtiffl 
The plaintiff’s rejoinder repu^ates the benamee transaction, 
denies the ikramamah, and declares that the jmrchase money was 

S aid by her in cash and bank-notes as per her account-book, which 
etails the amount of the former and the numbers and amount of 
the lattmr, with particulars of date, &c. * 

The principal sudder ameen rules that the point to be determin- 
ed is whether the plaintifiTs purchase, or tiie defendants’ fictitious 
transaction is the genuine action of tiie piece. For the following 
reasons he decides in favor of the former. The deed of sale has 
received registration and be^a fully established by the evidence cff 
three witnesses. The accoum-boox satisfactorily proves the 
ment of the purchase money, and exhibits in detail ^ manner in 
which the payment was maide. Its validity is unquestionable and , 
it bears the attestation of two ydtuesses. Ine dudscos of the patnee 
revenue from 125% to inclusive, under the tignatura !of 
Ishurchunder Mooke^ea, are eqnally entitled to credit aw 
ed by testimony of respectable witnesses. These, one and au, in his 
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ettimation bear incontrovertible evidence to the truth of the plaint^ 
and he decrees for the plaintiff^ and annuls the summary award 
made for the sale of the property. He rejects as altogether unten- 
able the ikrarnamahi or agreement^ filed by' the defendants^ as by 
their own admission the deed, if even genmne, was prepared with a 
fraudulent intent, and as such inadmissible as evidence in proof of 
claim, and emotes as precedents favoring this view the Decisions of 
the Sudder Dewanny Adawlut of date the 9th of July 1850, in re 
Birmomye Dibbea versus KJshen Bundu, and 24th March 1846, 
in re Boushin Khatun Chowdrain and the collector of Mymensing. 

The defendants appeal against the decision, and contend that the 
precedents quoted are inapplicable ; that the account-book is a 
fabrication and the evidence of the witnesses discordant They, 
moreover, take exception generally to the views taken and inferences 
drawn by the court of first instance, and argue that if they had no 
interest in the property why should they wrest it from sale by 
making good the den^and in satisfaction of which it was about to 
be alienated. 

I have carefully revised the principal sudder ameen’s proceed- 
ings and see no reason to disturb the award he has made. The 
issue# pleaded by the appellants are improbable in themselves and 
disingenuous in their intent, and clearly inadmissible as proofs of 
claim under the principle maintained in the Decision of the Sudder 
Dewafiny Adawlut*of date 6th August 1814, re Bamindur Deo 
Bai versus Bupnarain Ghose and others. There is no reason 
whatever to doubt the genuineness of the respondent’s purchase, 
and th4 registration of the deed of sale and indisputable proofs of 
the payment of the purchase money, added to the declaration of 
the sub-lessee, a pafty totally uninterested in the suit, are conclu- 

a * <re in my mind as to the validity of her title. The defensive 
^ eas, moreover, are, in many iifetances, unsupported by the neces- 
sary evidence ; as &r instance the petition mieged to have been 
fil^ by the respondent at the inst&ce of the appmlants praying to 
be allowed to deposit the amount decreed to Sreenath Chuckuibutty, 
is not forthcoming and there is no proof whatever that the attach- 
ment was taken off at the request of the appellants as stated in the 
reply to action, or that they defrayed any portion of the expenses 
of the suit. The appellants lay stress on the want of proof of the 
remndenfs possession ; but the statement of Bamundass Mookexjea 
and the rent chalans of the under^tenure produced by the latter are 
ample etidezme on that head. 
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The 9th Apaiii. 185h 

Case No. 258 of 1850. ^ 

Appe^from tht decision of Hameedul Huq, Moondff of MohmmdporCt 
V dated 2%ih June 1850. 

Tufuzul Hossein, (Plaintiff,) Appellant, 
versus 

Raisumisa Beebee, (Defendant,) Respondent 

Bond debt on mortgage, action laid at 144 rupees. 

The plaintiff sues the defendant for debt on the mortgage of pro- 
perty acquired by dower, consisting of 10 cottahs of building land 
and a 4 annas share of a tank called Thakurpokur, and a 2 anna, 
13 gunda, 1 cowree, 1 krant share of another tank denominated 
Sushtigurea on bond, executed in Bysakh 1252, amount borrowed 
being 100 rupees and debt to be rejjaid in the Maugh following, 
of which only 10 rupees have been paid in account 

The defendant denies both the debt and mortgage, ascribes action 
to ill will existing between her husband and plaintiff’s agents Ki4s 
Batl 

The plaintiff’s rejoinder goes to show that the defendant’s hus- 
band and son made overtures of settlement wUcb he declinedf unless 
they first signed an* admission of claim. • • 

Nuzru Earigur files a plaint, laying claim to one-third share of 
the Sushtigurea tank as his property. • • 

The moonsiff remarks in his judgment that the case was referred 
to arbitration by mutuar consent, one Raiynarain Biswas being 
named the arbiter and an award made which appeared to him just 
and equitable. He therefore confirmed it and ruled, the suit dTs- 
missed and claim rejected. It is true, he observes, that the plaintiff 
objected to the arbitration, and made reiterated protests against its 
proceedings while in progress, but the principle laid down in the 
Decision of the Sudder Dewanny Adawlut of date 18tB of March 
1848 in re Kalikaunt Bidabachusputi, he adds, is fatal to his right 
to be heard on that score. 

. The pl^tiff appeals against the decision, and contends that the 
arbitrtddon was made wimout his knowledge, his pleader having 
colluded with the defendant and fraudulently signified his assent 
before the moonsiff, on account of which he had wi^drawn 
case fh>m his hands, and made it over to anoth^ vakeel. He com*^ 
plains bitterly of the injustice dcme to him under the arbitration 
award, and prays for justice. ^ • 

The record shows that the arbitration was appointed on the Ifilh 
of May, and on the, 28A idem the appellant made his firs^ protest 
This protest consist^ in a declaration on his part that he had not 
consented to the arbitration of Ramnarain and knew nothing of the 
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matter until served with a notice from that individual ; that he 
repudiated his agency in toto, and prayed either for the removal of 
the record to the mootlsifTs courts or the appointment of a fresh 
arbitration* This application was disregarded by the moons^^ and 
one or two others of a similar import until the arbitratioiAward 
came to hand, which, as 1 have alr^y stated, received immediate 
confirmation. 

I think the appellant has been hardly dealt with in this case. 
There can be no question that he was ignorant of the arbitration at 
the moment the fact came tohisknowl^ge, he remonstrated against 
it in terms which leave no doubt on the mind that he never could 
have selected tiie arbiter named. The case supposed in the deci- 
sion quoted by the moonsiff could not be made applicable to the 
appellant, as Ids retraction was an affair ab initio^ at the very out- 
set of the arbitration move and before any indications of an adverse 
judgment could show themselves. Besides, the arbitration is in 
itself somewhat irregu^r, and as such perhaps obnoxious to some 
suspicion, as it is m rare occurrence to find litigafit parties with 
conflicting interests referring the adjustment of their differences to 
one and the same party. Under all these circumstances 1 think 
that the case should be re-tried, either under a fresh arbitration or 
by the moobsiff, and remand it for that purpose, reversing the 
decree made for the respondent (defendant) 

^ ^ ■ 

Tbb 14th Apbii. 1851. 

‘ Case No. 312 of 1850. 

Appeal from the deeieion of Munmohun Baboo, Mooneifi^ of Khundghoee, 
'-dated 22nd April 1850 . 

• Tabinund Beebee, (defendant,) Appellant, 

versus 

Kbunkar ITaninubi, (Plaintiff,) Respondent. 

^ Sitanatb Das, (Defendant,) Respondent. 

Bai<ancis of amount sale, action laid at 2 rupees. 

This is a suit to recover balance of purchase money for a parcel 
of land consis t ing of 6 beegahs, 1 coUah, sold by the plaintiff to the 
defendant, Sitanatb Dass, oeing a portion of the dmendant Tahi- 
nund’s dowry asngned over to the plaintiff under a deed of hibali- 
bU>evuz. This is the substance of the plaint. The amount sale is 
aUeeed to be ISd Tupees, of which 193 miTe been paid on account. 

I^e defendant Sitanatb Dass admits the transaeiion, and says 
that the plaintiff owed him 2 rupees on miother acooimt, which he 
hM deducted ffoin the purchase money. 

The di^£nida|it TsMimnd ^vers die has ^no ctmcem widi the 
clidDi fyr 9 rupees made by the {daintiff,- who by his own showing 
inaatlook to the defendant Sitanatb for the amount. 
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The moonsifiP decrees for the plaintiff, and declares Sitanath liable 
for the amount claimed. 

The defendant Tabinund appeals against the judgment, repudiat- 
ing the whole affair, and denouncing it a fraudulent and collusive 
preceding between the plaintiff and Sitanath, with the view of 
establishing and giving legal efBcacj to the alle^ deed of hibah- 
bil-ewuz which she declares to be a forgery. She denies entering 
appearance^ in the action and filing a retainer, and repudiates every 
movement in the suit ascribed to her. 

On a review of the record 1 find that the plaint was filed on the 
9th April 1850, and the appellant’s reply and retainer on the 15th 
idem ; but both documents, strange to say, at the instance and under 
the sanction of the plaintiff (respond^t) Again, 1 observe, the 
total absence of the necessary notices of action, as served upon the 
appellwt, and an importtmt discrepancy between the actual date 
on which the reply and retainer were filed, and that recorded on the 
fly-leaf of the proceedings, prescribed nnc^rXiifcular No. 3, of 3rd 
January 1845. , ^ 

These irregularities an|j omissions are important, and at once 
vitiate the proceedings of the lower court Independent of this 
consideration it is clear that thp appellant has not a hearhig, end the 
issues pleaded by her have not been determined. I therefore 

J uash the moonsiff’s proceedings, and remand {he case for a fresh 
ecision with reference to the foregoing remarks. * * 


Thb 14th Afbil 1851. * • 

Case No. 313 of 185(^ 

Appeal from the deeieion of Moonehee Khoda Bukek, MooMxf of Culna, 
dated 16M Huguet 1850. 

Moodusudun Mitre, (Plaintiff,) Appellant, 
versus , 

Ramohun Sirkar and others, (Defendants,) Respondents. 

Bohi) debt, action laid at rupees 281-8-16. 

The plaintiff sues the defendants for a det)t on bond executed in 
his favor in Aughun 1254, amount 225 rupees, to be repaid with 
interest in Jyte 1255. No Dements on account made. 

The defendant Kalachand Ghose denies both debt and bond, and 
ascribes acdon to illwill on the part of Omeshchunder Rhi aUta 
Moti Baboo, thro^ the a^cv w his tenant and creature; 

The defendant Rmnnicdiw Sirkar confesses jndgm^t, and avcrl 
that he, Becharam Chowdri, Shamachnm Eund and 
Ghhse comoiBtly borrewed the amount atUtjsd fnm the idalatiff Wd 
executed ttie bond. He adds diat the debt irta oatttraeted in shares. 
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t. e,, rupees 56-4 eecb^ and expresses his readiness to liqnidate his 
portion. 

The moonsiff dismissed the claim, because the plaintiff was un- 
able to file the deed in which it is based though repeatedly called 
on to do so and fined for his neglect His pleaders, moreover, de- 
clared the document unfit to be offered as an exhibit, being drawn 
up on two stamps pasted together and declined tendering it, and he 
himself took no pains to rectify the errors that rendered its present- 
ation inexpedient and of doubtful propriety. The moonsiff records 
it as his opinion that the defendant Rammohun’s confession of judg- 
ment is a collusive act, and inclines to the belief that Omeschunder 
Rai is the instigator of the action from motives of animosity. 

The plaintiff appeals and contends that the deed was designedly 
withheld by his pleaders in collusion with the adverse party, and 
that its only irre^larity was being engrossed on two stamps of 
1 rupee each, no single stamp of 2 rupees, the value required, being 
procurable. H6 exur|^es his readiness to pay any fine imposed on 
nis representatives tor filing his bond, if pronounced an inadmissible 
exliibit and noMs that under the circumstances he should have been 
nonsuited. 

• The order in this suit should have been dismissed without enquiry 
under the provisions of Act XXIX. of 1841, and not simple dis- 
missal, which bars 1;h^ institution of a new suit on its merits. 

In tnis case the appellant (plaintiff) pleads an issue; but the ex- 
hibit on which t&at issue rests has not haa its validity tested. He 
expresses his readinesjs to subject it to the ordeal, and it is only fair 
to afford^ him the opportunity. I therefore reverse the moonsiff ’s 
decree, and remand the case tor the issue of a suitable order. 

• ■ 

ft The 14th ^prxl 1851. 

Case No. 315 of 1850. 

Appeal from the dedsidn of Poornoehunder Mittre^ Moonsiff of Kytee$ 
dated 6lk i^eptember 1850. 

Jugmobun Bose, (Plaintiff,) Appellant, 
versus 

Dhununji Ghose and others, (Defendants,) Respondents. 

Balance of revenue, action laid at rupees 11-0-5. 

The plaintiff affirms that he holds a 4 anna share of the village 
of Fuhmlanpore, conjointly with the defendant Mudunmohun Bose, 
who is his brother, and thatunce 1254 they have made their 
collections separately. He adds that in the estate there is a holding 
bf rupees 7-1145, registered in^ie name of the defendant Dhu- 
thp i^nt of #};4oh I^^I h> 1256. 

' T^he defendant Dht^il^ Ghose admits the jnmma, but pl^ds 
payment of all dues up to 1255 to Thakoordass uhose, the gomashta 
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of the’ plaintiff’s brother ; the defendant Madunmohun, who was 
the recorded proprietor of the share or possession. He farther 
states that fiholanath Barik was appointed gomashta by MuduV 
mohan in 1256, and that he (defendant) paid him 6 rupees on 
account of that year, averring that he holds receipts of the pay- 
ments made to both parties under their respective signatures. He 
disclaims all knowledge of the separate collections spoken of by the 
plaintiff. 

The moonsiff rejects the jumma-wasil-bahe papers from 1251 to 
1256, filed by the plaintiff, although attested by his gomashta 
Thakoordass Ghose, and calls into question their genuineness owing 
to their fresh and recently prepared appearance and a want of 
uniformity in the size of the sheets on which they are engrossed. 
He is satisfied on the other hand that the five quittances of rent 
filed by the defendant Dhununji are genuine documents, and 
establish his payment of the demands in ^question, the signature 
they bear of me said Thakoordass Ghose, as l^aSitee, cpji^esponding 
minutely both with that on the village adbounts priced by the 
plaintiff and the writing made before the court by him. The moon- 
siff is not disposed to give much credit to the evidence of thg two 
persons cited by the defendant in proof of the above payments, 
because their testimony appears to him too circumstantisd in detail 
to be altogether genome, and rules that he failed to adduce 
proof of the last plea* urged, namely, satisfaction of ihe demand for 
1256. He therefore decrees the last item against him, and holding 
him exempt from the claim from 1251 to 1255, declares him liable 
to the plaintiff’s share of that for 1256, namely, rupees 3-13-17. 

The plaintiff appeals against the decision, Di)j; assigns no grounds 
in impugnment beyond a denial of the all^d similarity in the 
hand-wntings of his gomashta Thakoordass (raose, and exception ill 
general terms to the views adopted, and inferences drawn by the 
moonsiff in regard to his suit and the proofs adduced in support 

I have little doubt that this action is owing to Thakoordass’ un- 
scrupulousness. He unquestionably* granted the quittances filed 
by the respondent Dhununji, and I am much mistaken if he 
had not a share in the preparation of the jumnuMoatU-iakee records 
tendered in evidence by the appellant The informalities and ob- 
jections in regard to the latter, noticed by the court of first instance, 
go far to condemn them as exhibits in proof of claim ; but the consi- 
deration most fatal to their validity is their being fouid . in the 
posse^onof the plaintiff (appellant,) who not being the record^ 
proprietor could have had nqthing to say to the managemmit I 
see no reason to disturb the award made by t^ moonsi£ 
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The 15th April 185K 

j Case No, 316 of 1860. 

Appeal/rom the decision of Moonshee l^koda Buish^ Moonsiff of Culna, 
dated 17 th August 1850. 

Mudusudun Mittre, (Plaintiff,) Appellant, 
versus 

Jadubchunder Dey and others, (Defendants,) Respondents. 

Bond debt, action laid at rupees 293-12 annas. 

The plaintiff sues the defendants, Jadubchunder Dey, Ram- 
chunder Dey and Omirta Gosain, widow of Manik Ghose, on a 
bond for 160 rupees, executed in his favor in Phalgoon 1244, and 
avers that the sum of 70 rupees on account of interest was paid in 
Phalgoon 1248. The present action is for the balance, principal 
and interest 

The two SiAt naija^ defendants deny claim and ascribe action to 
the enmity ipf Omeschuuder Rai. 

The widow Omirta Repudiates the whole transaction, and de- 
nounces the suit a malicious and vinaictive proceeding instituted 
towards her on the part of the said Omesh Rai, who was arraigned 
before the sessions court, and trie j for the murder of her husband 
Manick. ‘ ^ ^ 

ThS jplaintiff files S rejoinder, which makes mention of a compro- 
mise offered by' Jadubchunder and Ramchunder, but rejected by 
him, in consequence of their refusal to guarantee the payment of 
Omirta's portion of the debt 

These two subsequently file a petition to the purport that matters 
had been accommodated between them and the plaintiff, they pre- 
ssing to pay and he to receive 19 rupees on account of the debt 
and rupees 8-14-6 on account oP costs of court, making a total of 
rupees 27-14-6. 

The plaintiff then*files a plaint expressive of his satisfaction with 
the above arrangements, and {graying the court to absolve the said 
two defendants from the operation of the suit 

The moonsiff first considers whether the above settlement is 
equitable, and whether the parties sued are fairly assessed with their 

B * ns of the debt He soon determines that the adjustment is not 
on sound principles of justice and equity, and rejects it as a 
ground for his judgment He argues that no reason has been shown 
why Omirta^s share should so far exceed that of the other two, the 
former being rupees 134 and the latter 16 only, and observes that 
^ it is not likefy Jadub and Ramchunder would have subscribed an en- 
gagement fbr rupees 160, when their joint liabilities amounted to 16, 
as is now attempted to be made out He further rules that there 
is no such condition tti the bond, and that the witnesses cited in sup- 
port make no mention of a divided and apportioned liability. The 
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terms of the bond^ moreover^ he holds to be identical with the state- 
ment made in the plaint and reiterated in the rejoinder as regards the 
debt, and remarks that the plaintiff has committed an important 
lache in omitting to record the alleged payment of 70 rupees on account 
of interest on the back of the bond as required by its conditions, or 
naming the person who made it. Under these circumstance he is 
not satisfied with the genuineness of the claim, or the deed, on 
which it is based, and rejecting both decrees against the plaintiff. 

The plaintiff* appeals and contends that the moonsiff’s theory of 
the improbability of a party subscribing a considerable liability for 
an inconsiderable benefit is erroneous, and that his exception to his 
witnesses, because they could not speak to the minor details of the 
transaction is unfair. He also regards it a great hardship that his 
claim should be set aside, because a case of enmity and illwill is made 
out between the defendants and Omesh Rai, and contends that the 
payment of interest on account did not require to be either endorsed 
on bond or proved, as it took place before the present action was 
instituted. He supplies the deficiency noticed in the moonsiflf’s 
judgment as to the party paying the amount by declaring it to have 
been the defendant Omirta’s deceased husband, and admits that his 
pleaders committed an important error in not examining hil wit- 
nesses regarding the alleged overtures for settlement 

I see such a strange similarity in the featunes of this and appeal 
No. 313, decided by^ne yesterday, that I findliftlejiilficulty in as- 
cribing the action to the same underhand influence actuated by a 
more vindictive and malicious spirit It is impossible to credit one 
word of the alleged bond and debt, and the whole history of the 
proceedings evinces a deeply laid scheme for the ruin of the widow 
Omirta. I have no reason to find fault with the views adopted and 
inferences drawn in the moonsifiT’s judgment, and accordingly 
affirm it * 


The 19th Afei;^ 1851. 

• Case No. 128 of 1850. 

Appeal from the decision of Gopalchunder Ghose, Moomiff of Bhatturia, 
dated 25th February 1850 . 

Lukhimuni Dibea, (Plaintiff,) Appellant, 

versus 

Nukur Sheikh and others, (Defendants,) Respondents. 

Value of a pepul tree, actkm laid at 15 rupees. 

The plaintiff is half proprietor of the talook of Gopalpore, and 
claims her share of a pepul tree grown on malhhumar lancb and sold 
by the defendant, which she values at 30 rupees. 
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The defendant resists the claim on the ground : firsts that the tree 
stood on his ancestral mal property^ and secondly, that it was plant- 
edcby his father. He admits its sale for 6 rupees, and declares the 
valuation put on it hy the plaintiff excessive. 

The defendant, Brijomohun Rai, the other half proprietor of the 
talook, sides with the plaintiff and corroborates the statements 
advanced in the plaint 

The moonsiff rules that the defendant has failed to prove his first 
plea that the tree stood on his property, but establishes the second 
that bis father planted it He also holds it proved by the evidence 
of both parties that it stood in the landlord’s mal khumar and by 
the witnesses cited by the defendant Nukur Sheikh, that it was 
sold for 6 rupees. He, therefore, decides in conformity to the usage 
of the country, ruling that the planter of the tree is entitlei(||.to 
two-thirds and the landlords to one-third of its value, and adjudi- 
cates accordingly: awarding to the plaintiff 12 annas as her share 
of the amoifnt realised by sale. 

The plaintiff appeals against the award, and contends that the 
rule held by the moonsiff is both contrary to usage and opposed to 
the principles of justice, the landlord being clearly entitled to all 
products of the soil in actual possession. 

There is no law in this case, but the moonsiff has correctly defin- 
ed the usage of th^ country, and it is an admitted principle in 
jurisprudence that 'Id the absence of the formen the latter must rule. 
1 therefore see no reason to disturb the judgment he has made. 


The I9th April 1851. 

Case Na 129 of 1850. 

t 

Appeal from the decision of Gopalchunder Ghose, Moonsiff' of Bhatturia, 
• dated 25th February 1850 . 

• Brijmobun RaH (Plaintiff,) Appellant, 
versus 

Nukur Sheikh and others, (Defendants,) Respondents. 

Value of a pepul tree, action laid at 15 rupees. 

This suit is brought by the other half proprietor of the Gopal- 
pore estate for his share of the value of the tree. The pleadings 
are identical with those in the preceding case and the deasion the 
same. The same grounds of appeal are set forth, and for the reasons 
above recorded the same judgment must rule. 
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The 19th April 1851. 

Case No. 278 of 1850. 

Appeal from the decision of Adeelooddeen Mahomed, Acting Moc/nMff <tf 
Mungulcote, dated Qth July 1850 . 

Brijolal Hajra and others, (Defendants,) Appellants, 
versus 

Bharutchunder Dey Dalai, (Plaintiff,) Respondent. 

Debt on bond and mortgage, action laid at rupees 108-9. 

The plaintiff sues the demndants for debt, principal 65 rupees, 
ai^nterest rupees 43-9, on a bond and mortgage of two mangoe 
olHirds and half share of a tank called Hidna. 

The defendants deny debt, bond and mortoage, and ascribe action 
to enmity on account of a village quarrel. They farther aver that 
they were absent from the village at the time the alleged deed is 
said to have been executed by them, and that both the orchards 
claimed in mortgage, have been alienated by sale, one to Khetrenath 
Naga and others in Assar 1252, and the other to Puncl^anund 
Ghose in Kartikh of the same year, a fact with which the plaintiff Is 
well acquainted, having fixed their valuation, and. witnessed both the 
transaction and the deeds executed on the oc^yion. « 

They maintain, ihoreover, that they could not have pledged the 
half share of Hidna as the property belongs to their mother, and 
they have no control over it , , - 

The purchasers of the two orchards come into court and advance 
proprietary claims. ^ 

The moonsiff rules the bond proved by the evidence of the three 
remaining witnesses, who subscrij^ed it after the plaintiff’s rejection 
of the testimony of Jankinath, the engrosser of the deed and nephew 
and Gopinath, the son of the defendant Bojolal Hajra, and the 
death of another. He further contends that it is a circumstance 
favoring the claim that the defend^t Brijolal is the vendor and the 
defendant Gopalchunder, the purchaser of the stamp on which the 
bond is drawn up, and that the handwriting of Jankmath on papers 
filed with the record corresponds with the writing of the body of 
the deed, and Gopalchunder’s signature as made before the court 
with that said to be his sign manual on the bond. The moonsiff 
also lays stress on an alleged offer to compromise matters made on 
the part of the defendants, and rejects the evidence in proof of aUbi 
adduced by them. Under these circumstances he decrees for the 
plaintiff, and declares the defendants liable for the claim. 

The defendants urge the following grounds in objection to the 
judgment; first, that there is no proof that the identical Gop^- 
chunder was the purchaser of the stamp beyond the endorsement 
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of that name^ which might have been fraudulently made ; second- 
ly^ that the alleged simflarity between Jankinath’s ordinary writing 
and that in the body of the bond is a pure fiction ; thirdly, that 
the moonsiff has accepted in this suit the evidence of a party he 
denounced as unworthy of credit in another ; and lastly, the invali- 
dity of a bond having a mortgage attached without registration. 

I dissent from the views adopted by the moonsiff in every parti- 
cular of his decision. I do not consider the bond proved because its 
engrosser has not attested it, and those who have being illiterate 
men cannot substantiate its identity with the instrument executed 
on the occasion, supposing such to have been executed. It strikes 
me that neither did Jankinath prepare the deed nor Gopalchunder 
attest it, and that the rejection of their evidence by the plaintiff is a 
de^ laid scheme to mislead. The fact of the appellant Br 
being a stamp vendor has also, in my opinion, been taken advanSge 
of to give colpur to the deception, and a fraudulent endorsement of 
sale gone far to complete it By fraudulent, I mean fictitious, the 

{ )urcnaser Gopalchunder not being proved identical, with the appel- 
ant Gopalchunder. There is, to my njind, not the most remote 
similarity between Jankinath’s ordinary handwriting (and I see it 
almost? daily as he is an assistant oi^ supernumerary in the court 
establishment,) and the writing in the body of the bond, nor do I 
find any resemblahce between the real and alleged signature of 
Gopalchunder. Th^ moonsiff appears to have labored under some 
misapprehension' regardi^ the alleged compromise between the 
litigant parties, as the evidence shows that that course was recom- 
mended to the*appellants W mutual friends, but indignantly reject- 
ed by them. The moonsiff has fairly incurred the charge of incon- 
sistency brought against him by the ap;^ellants in the third ground 
of^their objection, as he clearly admits in this suit the evidence of 
the witness Huladhur which he •unreservedly rejects in another 
brought by the same party at present in appeal before the principal 
sudder ameen’s court.* 

The moqnsiff, moreover, assigns no reason for disbelieving the evi- 
dence brought in ^roof of the ^fensive plea of alSn. In consider- 
ation of the forgoing, I annul the decision of the lower court, and 
record a verdict for the appellants. 
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The 22nd April 1851. 

Case No. 2 of 1850. . 

Appeal from the deeiiion of' the Collector of Boat Burdwan, dated Z\et 

May 1850 . 

Bungsidhar Ghose, (Defendant,) Appellant, 
versus 

Gosaindass Hujra and others, (Plaintiffs,) Respondents. 

Resumption of lakhiraj land, action laid at 54 rupees. 

The plaintiffs are the half sharers of the talook of Kurunji, and 
Nwah Mehedi Hossein is the other half sharer, and they conjointly 
sura the defendant for the resumption of 1 heegah of laMdraj land ; 
but the estate falling into arrears passed out of their lands by sale 
under Regulation VIII. of 1819, and the suit was consec[uently 
struck off the file. 

The auction purchaser of the talook was Bishenchand Baboo, 
from whom in 1256 the pfaintiffs re-purchased it, and issued the 
usual notice on the defendant for the settlement of the 1 beegah 
ori^nally sued for. The defendant disregarded the notice, and 
hence the present action to resume. 

The defendant %vers that there is a considerable quaittity of 
lahhiraj property in Kurunji belonginjg to Ramiftiath and others, 
which is hereditary and registered in his name in the collectorate 
under taidad No. 46810; that of these lands he purchased 1 beegah 
2^ cottahs for 35 rupees on the 4th Kartikh 1234 from Gungagobmd 
Bai and others, the heirs and survivors of the said Ramanath; that 
when the taidad in question was filed it was accompanied by the 
copy of a char or release for a portion of the land, and bore a recold 
to the effect that the other grants and titles were not appended, 
because they were in the possession of the other sharers ; that ano- 
ther parcel of the same land has also been sold as lahlpraj by the 
former talookdar Sarupchunder Rai, of which proof can be adduced, 
and a portion attached by the late Rani Komul KomarL They 
hold the action barred, moreover, because the sellers have not been 
made a party, and the entire land borne on the register has not been 
sued for. 

The plaintiff’s rejoinder ridicules the notice of a register filed by 
a Singh conveying rights to a Bai, and afiSrms the land in dis- 
pute as well as that attached by Eomul Eomari is exclusive of tiie 
pared contained in the renter. 

Nitanund Rai, one of the sellers of the land, files a petition, all^ 
ing &at they, t. e. the family, are indiscriminately styled 
Bais and Migumudars, which titles were accordra to them ly the 
Mohamedan rulers in times past for service rendm^; that 
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ancestors called themselves Mujumudarsy and that he styles himself 
Rai, and that his father Muthuranath and his uncle Raxpanath died 
the register in question under the former title. He fuisther supports 
in general terms the defensive pleas^ and declares the action brought 
with the view of throwing discredit on the titles under which he 
holds his lahhiraj possessions. 

The collector rules that though repeatedly called on to do so^ 
and many opportunities afforded him^ the defendant has completely 
failed to adduce any proof confirmatory of the validity of his 
lahhiraj title. He also holds that there is no evidence to show that 
the land set forth in the deed of sale is identical with that contained 
in the register or taidad^ or that the land in dispute forms part 
and parcel of it Under these circumstances he decrees for the 
plaintiff^ and declares the land liable to resumption. * 

The defendant is dissatisfied with the awards and contends that 
his case is made out by one of the parties who owned and subse- 
quently sold the land in dispute ; that the respondent has failed to 
adduce proof of the land being mal and subject to assessment^ and 
that the collector should have ordered la local inquiry to ascertain 
whether or not the land is identical with that contained in the 
register. 

It has been rule4 more than once that the party suing to assess 
is not required to addvce proofs of the land’s liability to assessment^ 
but the holder of,th4i tenure its right to exemption. In the present 
instance the appellant has most signally failed to establish his title 
to hold rent-free, and without such proof the right to assess cannot 
be disputed. The collector was quite right to uphold the respond- 
ent’s claim to fix rent in the absence of any valid title to exemption, 
in the sh^ of origfiial grants and the like on the part of the 
appellant. 1 therefore affirm his decision, and dismiss the appeal. 


The 22nd April 1851. 

. Case No. *326 of 1850. 

Appeal fr(m the decision of Siteehaunt Singh, Moonsiff of Potenaht 
dated 2Ath August 1850 . 

Sitanath Ghuckurbutty and others, (Defendants,) Appellants, 

versus 

Kunjbehari Moo^eijea, (Plaintiff,) Respondent. 

Possession of lahhiraj land, with mesne profits, action laid at 
rupees 256. 

The plaintiff details the circumstances under which he became 

S ied of certain ancestral property, and avers that the defendants 
y ejected him from 8 beegahs, 15 cottahs in 1263. 
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The plaintiff then files a supplementary petition, releasing certain 
parties from the operation of the suit, and again another to the 
same purport. * 

The defendants, at different periods, file their replies to action ; 
but before their doing so the moonsiff rules that the suit should be 
tried exparte^ and, rejecting their defence, decrees for the plaintiff. 

The defendants appeal against the decision, and pray for a hear- 
ing, which has been denied them in the court of first instance. 

The defensive pleas have not been heard and determined, and the 
case is ‘incomplete without the adoption of such a course ; I there- 
fore remand it for a fresh decision on a consideration of the issues 
pleaded by the appellants. 

The moonsiff’ has, in two instances, exceeded his competence in 
taking supplementary plaints. His attention is hereby drawn to 
the irregularity. 


The 23rd April 1851. 

Case No. 318 of 1850. 

Appeal from the decision of Gungqchurn Shome^ Moonsiff of Saleenfabac^, 
dated I9th August 1850 . , 

Ramnarain Mittre, (Defendant,) Appellant, * 

• • • 

versus 

Gourmohun Sein, (Plaintiff,) Respondent: • 

Balance of revenue, action laid at rupees ^-10-0. 

The plaintiff sues the defendant for balance of rent from Bysakh 
to Sawun 1 256, on a jumma recorded in his name in the village of 
Jaunpore, of which he (plaintiff) holds the ijara. 

The defendant does not file the prescribed reply to action, but 
presents a petition late in the proceedings in refutation of certain 
issues pleaded by the plaintiff. 

The moonsiff* determines those issues, and, ruling that they do 
not affect the validity of the claim, decrees for the plaintiff on a 
consideration of the four court decrees in his favor filed by him, 
and the village accounts from 1253 to 1255 attested oy the 
gomashta and two witnesses. 

The defendant appeals against the decision, and contends that 
justice has been denied him. He maintains that the moonsiff has 
assumed a fact which does not exist, and of which there is not a 
particle of evidence, and on that fact mainly formed his judgment, 
namely, that Gobind Seuli, the attester of the village accounts, 
was the respondent’s gomashta during the period for which the 
loa^ima papers are filem 
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On a review of the record it is apparent that the defendant 
(appellant) has not filed the usual reply to action, and cannot there- 
fore be said to have pleaded in the prescribed form. The moonsiff 
notwithstanding entertains his objection, and disposes of it as if 
made in the regular way. This is manifestly wrong. If the defend- 
ant refused to plead in the established mode, he should not have 
been heard at all. I therefore quash the moonsiff’s proceedings as 
informal and irregular without entering into the merits, and remand 
the case for trial de novo. 


The 23rd April 1851. 

Case No. 328 of 1850. 

Appeal from the decision of Nobin Kishen Paulite Moonsif of Cutwa^ dated 
2\st August 1850. 

$ 

Radhabulub Chowdree, (Defendant,) Appellant, 
vetsus o 

^ t Biperchurn Deb, (Plaintiff,) Respondent. 

Bond debt, action laid at rupees 47-0-4, 

Th|; plaintiff sues ^he defendant for a debt on bond executed in 
Plialgoon 1256, £)ebt to be repaid in Bysakh*1257. No payments 
on account. 

The defendant denies both debt and bond, and says that the 
action lias been brought to counteract a claim for gold and silver 
ornaments deposited with the plaintiff by his maternal grand- 
mother during infancy. He challenges a comparison between his 
handwriting and his alleged signature on the bond, and avers that 
he was absent from home on the date of the execution of that deed. 

The plaintiff rejoips and adds that the defendant made overtures 
for a settlement by instalments after institution of action. 

The inoonsiff rules that the following points require to be de- 
termined, the debt and bond, the overtures for settlement by instal- 
ment, the pleaded alibi at the time of execution of bond, and the 
alleged enmity between the litigant parties as the cause of action. 
He considers the first fully established by the testimony of the 
engrosser of the deed, the evidence of two witnesses subscribing it, 
and the similarity on comparison between the signature of the de- 
fendant made before him, and that said to be his sign manual on 
the bond. He holds the second point ajs^ proved by the evidence 
of three witnesses distinct from those who depose to the first. He 
rejects the testimony in proof of the alibi pleaded by the defendpt 
as he looks upon its circumstantiality and minuteness, considering 
the illiterate condition of the deponents, on evidence of its having 
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been suborned, and deems the evidence in support of the last issue 
insufBcicnt. He therefore decrees for the plaintiff. 

The defendant appeals against the award, and contends that tlie 
bond is a forgery, because the paper on which it is drawn up is old 
and the writing fresh ; that of three of the witnesses examined for 
the plaint, one is a relative and two dependents and servants of the 
respondent ; that there is no similarity between his alleged and real 
signature, that it is not likely he would make overtures for a set- 
tlement in the presence of witnesses, and that his plea of alibi is 
established. 

I have examined the bond, and do not consider it in any degree 
open to the suspicion cast upon it by the appellant, and perceive 
the greatest possible similarity between the signatures of the appel- 
lant made before the moonsiff and on the deed. The assertion 
made by the appellant as regards the connection between the re- 
spondent and three of his witnesses is not supported by the record, 
and I see no reason to dissent from the views adopted by the lower 
court with reference to the alleged settlement and alibi, I there- 
fore affirm the moonsiff ’s aw^rd, and dismiss the appeal. 


The 23rd April 1851, 

• Case 335 of 1850. * ' ^ 


Appeal from the decision of Mr, J, S, Belly Sudder Moonsiff of East 
Burdwan, dated 17 th August 1850 . * * 


Ilamnarain Das, (Defendant,) Appellant, 


Shama Sumudri Dasi, (Plaintiff,) Respondent. 

Maintenance, action laid at rupees 18-6-8^ 

The plaintiff* avers that her husband, the defendant, Ramnarain 
Das, has two wives, herself and Thakflmuni, and that in consequence 
of disagreements between them he made her an allowance of 
7 rupees a month, and gave her a separate house to live in ; that 
this state of things continued for some time, during which the 
plaintiff had a daughter who died ; that on her second pre^nanej^ 
owing to her mother and other relatives coming to reside with her^ 
her expenses increased and she was induced to apply to her 
husband for an addition to her allowance; that he not only refused 
the indulgence, but at h# 4 cival Thakn’s instigation withdrew that 
heretofore accorded ; that she was thus left without maintenance 
and compelled to have recourse to the criminal court in quest o£ 
her rights ; that she so far succeeded as to induce a compromise on 
the part of her husband, who again made her an allowance, but 
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more limited in amount, namely, 3 rupees, with which she was 
compelled to be content; that she received the stipend up to Poos 
1255 ; but was again deprived of it through Thaku’s machinations, 
and that she now sues for a life grant of the above sum, and the 
arrears due from Maugh 1255 to Sawun 1256, 

The defendant Ramnerain Das denies the alleged maintenance 
allowance of 7 rupees a month, and contends that his circumstances 
could never have admitted it, he being a blacksmith by profession 
and his earnings very small. He admits the withdrawal of the 
more limited allowance made, not by him but his father, on the 
grounds of the plaintiflTs infidelity and general profligacy, and 
maintains that she has forfeited all title to a maintenance from him, 
having given birth to an illegitimate offspring. He denies the 
plaintiffs appeal to the criminal court for a maintenance and his 
alleged concession in consequence. 

The moonsiff rules that the points to be determined are whether 
the defendant Ramnarain stipulated to mak^ the plaintiff the allow- 
ance of 3 rupees a month, and made sundry payments conform- 
ably thereto, or whether the plaintiff is disentitled to support 
froirij the defendant on the score of profligacy ? In proof of the first 
issue he examines three witnesses, who maintain the fact and 
establish it to his entire satisfaction. He rejects the testimony of 
three r persons citqd; in support of the second issue, as he deems 
them incompetent to speak to a point, which, frbm its private nature, 
could not be known to strangers ; but only members of the respec- 
tive faipilies, ^and contends that the support afforded to the plaintiff 
by the defendant’s father is a violent presumption of her innocence. 
Holding the local jnquiry sought by the defendant barred by 
Section 17, Regulation IV. of 1793, and the precedent established by 
Uie decision of the Sudder Deyjanny Adawdut of date 4th Septem- 
ber 1849, in re Situlpershad, appellant, versus Gourpershad and 
others, respondents,, he decrees for the plaintiff, and declares her 
entitled both to the allowance claimed, and the arrears that have 
accumulated thereon. 

The defendant Ramnarain appeals against the decision, and con- 
tends that the moonsiflTs rejection of his prayer for a local enquiry 
and re-issue of his subpoena for other witnesses of unexceptionable 
q^aracter is tantamount to a denial of justice. 

The record shows that the suit was instituted before the moonsiff 
on the 19th July 1849, and that though the appellant had ample 
time to bring the defensive pleas to maturity he failed to do so* As 
these pleas, however, are material to the^^^^^ susceptible 

of proof, I am unwilling that the case^ould be finally adjudicated 
without their being determined. I therefore remand the case with 
instruction to the moonsiff to permit the re-issue of the appellant’s 
subpoena, provided process is taken out within ten days after 



ZILLAH EAST BUliDWAN. 


o7 


authority, and pass judgment with reference to any fresh evidence 
that may be brought before him. 


The 24th April 1851. 

Case No. 15 of 1850. 

Appealfrom the decision ofMoulvee Fusul Ruhiy Principal Sudder Ameen 
of East Burdwauy dated 2AthJuhj 1850 . 

Umbikapershad Rai, and after his decease his heir and survivor, 
Sardapershad Rai, (Plaintiff,) Appellant, 
versus 

Shibpershad Rai and others, (Defendants,) Respondents. 

Enforcement of conditions of instalment bond, action laid at 
rupees 3073-13-10-13-11 

The plaintiff avers that»he had a claim against the defendants on 
account of loans and embezzlements, and that on the 15 th Aughun 
1255 they settled accounts, and a balance of rupees 289S-7-15 
was struck in his fevor, which they agreed to liquidate by instalments, 
executing a bond, and pledging in security far due fulfilmgnt the • 
putnee talook of Oldra and Kaneerambati, the Surputnee talook ,of 
Sarungpore and the tenure of the 3rd degree. See putnee of Belpoku- 
ria. He adds that the instalments ranged from 1255 to 1259, and 
that the first default 'was to be considered as a forfeiture of tlie 
accommodation ; that the first demand of 600 rupees became due in 
the month of Maugh last, and the money nott)eing forthcoming, the 
penalty was incurred. Hence thg suit for the whole amount due. 

The defendants deny the execution of the instalment bond and 
all the particulars detailed in the plaint , 

The principal stidder ameen rejects the instrument on which the 
claim rests, and, declaring it obno^ous to the suspicions detailed at 
large in his record of judgment, decrees for the defendants, 
charging the plaintiff with all the costs of court 
The plaintiff appealed against the decision and sets forth at lenstk 
the grounds of his objection. He died on the 14th of Aughun ^t 
and was succeeded by bis son, the present ap^lant ^ 

On the 21st of December 1850, Sardapershad Rai filed a peti- 
tion, stating that the matter at issue between him and the adverse 
party had been arran^dt^n^d th^ they had a^eM to pay him the 
sum of 2700 rupees in satisfaction of the whole debt, to which he 
had assented, the proceeds of the sale of the Olata estate in tl^, 
lectoifs office attached by his father being looked to among Ol^er 
resources for the realization of the amount due. 
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The respondents on their part also file a petition confirmatory of 
the above and expressive of their willingness to abide by the con- 
ditions set forth. 

I decide the case in conformity to this mutual arrangement, re- 
versing the principal sudder ameen’s award ; but as the proceeds of 
the sale of Olara have been attached three times over the question 
of their liability for the present debt must be determined in the 
suit for execution. It is unnecessary to make any order relative 
to the subject in this judgment. 


The 24th April 1851. 

Case No. 256 of 1849. 

Af peal from the decision of Vohinkishen Paulite Moonsiff of Cutwa^ dated 

29th Map 1849 . 

Ramjin Sheikh and Kudumoollah, (Defendants,) Appellants, 

0 

versus 

• Gopal Moolah and Neamut Moolah, (Plaintiffs,) Respondents. 

Reversal of suromary award under Act IV. of 1840. 

This’' appeal was ' dVscided by my predecessor in confirmation of 
thh award madd by the lower court {vide page 47 of the decisions 
of East Burdwan for April 1850.) It went before the Sudder 
Dewanny Adawlut in special appeal on the 6th of July last, and 
was remanded for a fresh trial on a consideration of the issues set 
forth in the superior court’s decision of date 2nd of September fol- 
lowing, page 461. Those issues were the right of possession 
and the fact of dispossession, andi!tis quite clear from the record that 
neither of them has been determined. 

The former orders’^ made with reference to the suit, therefore, 
must be considered null and void, and a fresh decision passed by the 
moonsiif after taking evidence from the respondents of their posses- 
sion prior to the order of the magistrate upholding that of the appel- 
^knts, and adjusting the question of their dispossession by the latter. 
The case ^ remanded for the above purpose. The moonsiff will 
also bear in mind that though a landlord has a right to demand 
rent, when ho title to hold rent-firee can .b.e shown, yet that that 
right does not extend to the dispossession of a tenant in actual occu- 
psi!|cy in favor of another. , ,, 
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The 25tei April 1851. 

Case No. 337 of 1850. 

$ 

Appeal from the decision of Sitakaunt Singh^ Moon of Potenah^ dated 
27th August 1850 . 

Gulamcliunder Baite and oth^^rs, (Defendants,) Appellants, 

versus 

Kashinath Sen, (Plaintiff,) Respondent 

Advance on loan, action laid at rupees 3-9-5. 

The plaintiff sues the defendants for re-payment with interest of 
3 rupees borrowed on the 2nd Bysakh 1255 for the purchase of a 
big drum, loan to be adjusted in Kartick of the same, year. 

The defendants deny the loan, and aver that the plaintiff’s wife 
wished them to weave some cloth for her, which on their refusing 
to do the plaintiff assaulted them, and that they were on the point of 
instituting proceedings against him in the criminal court for the 
assault, when friends interposed, and they were induced to abandon 
their intention. , 

The plaintiff rejoins and says that the defendants did bring their 
charge of assault; but that the prosecution broke down; that 
those proceedings were instituted after filing j)f present actien, and * 
that on receiving notice of the same the defenaanto agreed to settle 
the matter and pay the debt 

The moonsiff decrees for the plaintiff, ruling the advance 
proved by the evidence of two witnesses cited in support, 
but withholds the award of interest, no speci^cation .of which ap- 
pears to have formed part of the transaction. He also considers 
the testimony of the court peon„ Guruchurn Malik, serving the 
notice of action, conclusive as to the defendants’ admission of claim 
and readiness to settle ; and rejects the evidence of the two per- 
sons brought in proof of the plea of enmity, urged by the defend- 
ants from its extreme discordance. X)ne of the deponents ascribing 
the alleged illwill to refusal to w’eave cloth, and the other to refusal 
to give evidence in a suit brought by the plaintiff. 

The defendants contend in appeal that the discrepancy noticed " 
by the moonsiff in the evidence of their witnesses makes rather for 
than against them, as it clearly shows that there is bad blood be- 
tween them, and from more than one cause that there is no docu- 
mentary evidence in propf of claim, and that the evidence is false 
and suborned. 

None of the grounds assumed in appeal, is, in my opinion^ 
tenable ; the argument in favor of the discordance in the evidence 
in support of the defensive plea of enmity is ingenious, but not ef- 
fective to the maintenance of the issue especially urged. Au reste^ 
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I see no reaso^i to dissent from the views adopted by the moonsifF, 
and dismiss the appeal. 

The 25th April 1851. 

Case No. 339 of 1850. 

# 

Appeal from the decision of Gungachurn Skome, Moonsiff of Suleemabad, 
dated I9th September 1850 . 

Lubung Munjuri, mother of the minors, Khudiram Rai and others, 
(Plaintiff,) Appellant, 
versus 

Kartick Serail and others, (Defendants,) Respondents. 

Breach of contract, action laid at rupees 60-2. 

The plaintiff avers that the defendants, Kartick, Madliiib and 
Gunesh (Serails) were indebted to one Rebuti Dibbea ; that a settle- 
ment of accounts took place between these parties, and a balance 
of 31 rupees struck in her favor; that the debt was then assigned 
oyer ^o her (plaintiff’s) defieased husband, Mudusudun Rai, by the 
said Rebuti, and that the defendants "executed an agreement bond in 
his favor, promising to pay yearly in the month of Maugh 5 rupees, 
from ]<245 to 1249^akd the balance 6 rupees in Maugh 1250, on 
the mortgage of 7 beegahs, 6 cottahs of land, situate within their 
6 annas Siare of the village of Kenna Dehurti. 

The plaintiff sues as heir at law and the guardian of her infant 
sons, her husband having died in Assar 1256. The amount claim- 
ed is principal 31 rupees, and interest rupees 29-2, making a total 
of rupees 60-2. 

•The defendants do not enter appearance. 

The moonsiff decrees for the plaintiff, deeming the claim just and 
the demand proved.^ While recording judgment, however, the 
moonsiff allows himself to be ^dressed by Sibchunder Sirkar, one 
of the pleaders of his court, who protests gainst the action, and de- 
clares It brought with the view to prejudice the purchase of certain 
lands by his client, Ramkumul Bhutacharj, from the defendants. 
The moonsiff, in consequence, appends to his proceeding a clause, 
favoring'the above view of fraud and collusion; but qualifies the 
record by ruling that the adjustment of the question involved is 
unnecessary in the present enquiry, and that his judgment is not 
intended to affect proprietary title in any degree or shape. 

The plaintiff takes exception to the moonsiff’s proceedings, first, 
in recording a gratuitous opinion unfavorable to the validity of the 
deed on which she bases claim, and, secondly, in allowing a party 
* utterly unconnected with the suit to make a suggestion with refer- 
ence to it, and acting upon that suggestion. ^ 
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The objections raised in appeal are just and fltosonable. The 
moonsifF was clearly wrong in allowing Sibchunder to make any 
remark affecting the suit, and still more wrong in making a rec(V*d 
with reference to that remark in his judgment, particularly, when 
it tended to prejudice a deed which formed the basis of the award 
he was making, and which was neither gainsaid nor impugned 
during the investigation of the cftse. It was argued by the appel- 
lant’s pleader that the moonsiff should have made an order, declar- 
ing the mortgaged property liable for the claim ; but the reasoning 
is unsound because sucli a condition did not form part of the plaint, 
and the moonsiff could not, in his decree, go beyond the prayer that 
document sets forth. I have said that the moonsiff acted unadvised- 
ly in giving expression to his suspicion regarding the validity of 
the agreement bond, and with that qualification of his award I 
affirm his judgment 


The 26th April 1851. 

Case No. 340 of 1850. 

♦ 

Appeal from a decision of Hy,rrymohun Bose, Acting Moonsijf of* 
Bamunarak, dated I3th September 1850 . 

Sheikh Bakshoo, (Appellant,) Cfatmant, • 

• • 

^ versus 

Jugisur Hati, (Plaintiff,) Respondent. * *, * 

Sheikh Uzhur and Tumilla Beebee, (Plaii^ifiS)) Defendants. 

Balance of revenue, action laid at rupees 31-13-2. 

The plaintiff affirms that in the* village of Moratipore, there is*a 
holding rented at rupees 37-2-5, which is registered in the name of 
the deceased Sheikh Neamut, and occupied by his son Uzhur and 
his widow Jumilla Beebee. He is the talookdar of Moratipore, and 
sues for balance of revenue after deducting payments from 1252 to 
1256, inclusive. 

The defendant Uzhur does not defend action. 

The defendant Jumilla avers that her husband settled upon her 
a 4 annas share of the holding in question and other lahMraj 
property as dower in Bhadon 1253 ; that in Chyte 1255 she sold 
her right to the claimant. Sheikh Bukshoo, for rupees 49-4-0 ; that 
she has paid all the rent due during her period of occupant^-, 
namely, from 1253 to 1255, and holds receipts for the same ; and 
that the rent for 1256 must be looked to from the claimant She 
declares Uzhur, the owner of the 12 annas share of the holding, 
and liable for such balance as may have accrued on that account 

8 
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The claimant files a petition^ pr^rietary title to the 4 

annas share sold to him by the demndant Jumilla, and avers that 
hq has paid the revenue for 1256, but failed to obtain a quittance. 

He supports in general term the averments made in the reply 
to action. 

The moonsiff deems the defensive pleas unproved, and regards 
them in the light of a collusive proceeding, particularly, as the 
claimant Sheika Bukshoo has failed to adduce proofs of purchase. 
He rules on the other hand that the plaintiff proves his title to 
demand the rent, as talookdar of Moratipore, and the defendants’ 
liability as occupiers of the holding recorded in Neamut’s name by 
the evidence of witnesses and the local enquiry made by the aineen ; 
but fails to show the balance as due from 1252 to 1254, from the 
papers filed under the attestation of his gomashta, ranging from 
1252 to 1256 ; these records, however, in the moonsiff ’s judgment, 
establish a balance of rupees 27-8-5, on account of 1255 and 1256, 
which he decrees to the plaintiff, deeming interest barred in con- 
sequence of their being no specification of the periods of demand 
on account of which it is claimed. 

The claimant appeals and thinks himself aggrieved, because the 
Tjfitncsses cited by him In proof of his purchase have not been 
examined, and prays for a remand of the case for supply of the 
omission. • 

1 cannot allow thil appeal. The claimant’s rights and interest 
are untouched by the award, and he is quite as free to advance 
them in a court of justice as if it had never been made. The 
points te be adjusted by the moonsiff were whether the rent balance 
was due and from whom, and he has to my mind correctly deter- 
mined the issues. As to the claimant, he has his remedy at law. 
I therefore see no reason to interfere with the decision of the 
nioonsiff. • 


C 
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Present : C. GARSTIN^ Esa»j Judge. 


The 7th April 1851. 

No. 8 of 1851. 

Appeal from the decieion of Moulvee Aeudoollahy MooneiffofRadhanuggur^ 
dated 26th December 1850. 

Ungut Potdar, .(defendant,) Appellant, 
versus 

Mooktaram Po^dar, (PlaintifiF,) Respondent 

Rupees 6-9-15, price of silver. ^ , 

The particulars of this case •will be found at length at page 1^2 
of the published decisions of this zillah, dated 13tb August 1850. 

On the above date this case was remanc{^4 moonsiff as 

incomplete and requiring further enquiry, and this officer, after 
deputing an ameen to« make a local enquiry, and after examining 
some more witnesses himself, on the 26th December^ again, decrees 
it, and upholds his former orders, mainly apparently on the grounds 
of there being certain discrepancies in the i^tements of the wit- 
nesses for the defence. 

Defendant again appeals. He denies that his witnesses difibr 
in any material points and obiects that plaintiff has now brought 
forward witnesses whom he had not originally named ; that the 
moonsiff, though he directed that local enquiry should be made, 
takes no notice of its having failed owing to the neglect of the 
plaintiff to attend, that he has fully established his case whilst his 
opponent has no proof whatever. 

After carefullv considering all the facts of the case I must say 
that I do not understand the grounds upon which the 'moonsiff has 
founded his opinion, or what discrepancies he observes in the state- 
ments of defendant’s (appellant’s) witnesses to justify the orders he 
has given. One man says that the dispute occurred at bathing 
time, and all the rest in the evening, or at the close of the day, 
&C., and 1 see no particular discrepancy in this, as they all speak 
clearly to the fact Now, on the othrar hand, the plaintiff’s (respon- 
dent’s) story is improbable in itself, and certainly, in my mina, is any 
thing but satisfactorily established. 
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He says that he and Ungut (appellant) went to sell a pair of 
bowtees belonging to him (plaintiff,) and ^ that when they were 
shown to Musst Khettromonee, the latter took them saying that 
Ungut was in her debt ; that a dispute arose and that other persons 
were called in, and in the end the woman kept the clasp, part of the 
bracelet, and gave back the rest, Ungut agreeing to pay for them. 

Of the four witnesses examined in the moonsift^s court for the 
plaintiff*, two only pretend to have been present at the time, (the 
other two speak from hearsay,) and they both state that Ungut 
weighed and gave the woman the pieces of silver ; and this certainly 
differs more with the plaintiff’s own account of the transaction than 
the defendant’s (appellant’s) witnesses do with one another, and 
the probabilities of the case, I think, are altogether for the defence. 

Under tliese circumstances, and as I am in no way satisfied that 
justice has been done, or that the plaintiff’s (respondent’s) claim is 
well founded, I decree the appeah an^ reverse the moonsiff’s orders, 
making plaintiff (respondent) liable for all costs of suit. 


The 9th April 1851, 

• " No, 24 of- 1850. 

Appeal from the decision of Baboo Chunder Seehur Chowdhrp, Principal 
^ ^ucfder Ameen, dated \htk Augmt 1850. 

Purmanund Neogee and others, (Plaintiffs,) Appellants, 

vereue 

Mahabharut Rai and others, (Defendants,) Respondents. 

* This suit is brought by plaintiff to obtain possession of 16 beegahs 
of lakhiraj land, situated in mouza Kadakoolee. 

Plaintiffs state that their ancestor. Ram Lochun Neogee, in 1162 
B. S., obtained a grant of some 175, 10 bs. of dewuttur and 
mohutran lands lying in Kadakoolee and other villages, from the 
former zemindars of Bishenpore, and in 1209 registered them in the 
collectorate ; that in 1227 B. S. Muddun Gopal Rai (defendant’s 
father) ousted them of a portion of these lands whereupon they 
(plaintiffs) brought a suit against him for possession, in reply to 
W’‘hich, the said defendant pleaded that the lands, in all only 12 or 
13 beegahs, were resumed chakeran lands, and were mal and not 
lakhiraj ; that whilst the case was pending Muddun Gopal died, and 
his wife Hurry Pria conducted the suit, which however ended in a 
decree in their (plaintiffs’) favor, given by the sudder ameen for 16 
out of the 20 beegahs they had claimed ; that Hurry Pria appealed 
the case, and on the 28th November, 1836 got the sudder ameen’s 
carder reversed, and a decree given for her hy the principal sudder 
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ameen^ upon which they (plaintiffs) again made a special appeal, 
which was at first struck off, but on a review was decided by the 
judge, who held that the sudder ameen had no jurisdiction to tty 
the case, and therefore nonsuited it, giving them (plaintiffs) permis- 
sion to bring a fresh suit for the lands under 30, Regulation IL of 
1819 ; that whilst all this was going on, the lands were attached by 
Government, but being found to be of small extent, &c. they were 
again released ; that as they were forcibly dispossessed of these 
lands they now bring this suit under 3, Regulation IL of 1805, and 
though they admit that the rest of the lands under their sunnud 
(175 beegahs) have been taken from them, still as this does not 
affect the lands in dispute, which are distinct and separate, they now 
sue for them under the permission given in the above case of 
special appeal, and with reference to the provisions of Regulation IL 
of 1819, beg to be restored to them as their lakhiraj property. 

Mahabharut Rae defendant, in reply, states that the suit is barred 
under the statute of limitations, and in support of this cites a de- 
cision No. 78, passed in the Sudder Dewanny Adawlut. He states 
that from the date of their ^being ousted up to the institution of 
this suit is 28 years, 1 month and 4 days ; and from the same 
period to date of first suit, 11 years, 11 months, 20 days; and that 
even giving plaintiffs the benefit of the whole time the former suits 
were pending 7-2-16, it makes a total of 19-2-6, which allowing 
the ten days due in the first suit, still leaves*a*lapse on the Vhole 
time of no less than 8-11-18 to be accounted for; tlfat the very fact 
of their bringing this suit mider Regulation IL of 1805, shows that 
this is the case that plaintiffs admit that their sunnuds are nnvalid, 
and how then can they claim under them ? He then gives a long 
statement of the cases, which have been pending about these lands, 
and says that plaintiffs admitted in the Khas appeal case, that the^ 
were out of possession both before %nd after the resumption case. 

Plaintiffs rejoin as before, adding that the time reckons from the 
date of permission given them to bring a new isuit, and that defend- 
ant has no proof of the lands being i;esumed chakeran. 

The principal sudder ameen, mter enquiring in the collectorate 
as to the validity of the plaintiffs’ lakhiraj, and, receiving a report 
unfavorable to it, on the 15th August 1850, dismisses the case. 
He enters at much length into its merits, and remarks that 
plaintiffs have no proof whatever of the lands being lakhiraj. He 
states his opinion that in the special appeal the sudder ameen’s 
orders only were nonsuited, whilst those passed by the principal 
sudder ameen were modified. And he remarks that the proceedings 
then held prove that the lands paid rent for many years; that 
Ram Lochun Neogee himself admitted to the collector in 1229 
B. S., that he hadl)een dispossessed for four years, that is, from 
1225, whilst the plaintiffs state that it was in 1227, and that the 
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very fact of plaintiffs bringing this suit under Regulation IL of 
18055 shows that the time allowed by law has passed. 

.Plaintiffs appeal^ and state that^ even allowing that their sunnuds 
have been held to be invalid in other cases, it has nothing to do 
with the lands now in dispute, which are distinct and separate, and 
have never yet been claimed as mal, and that till this be done no 
person has a right to oust them. They object altogether to the 
principal sudder ameen’s explanation of the order passed in the 
special appeal, and declare that this suit is brought under Regu- 
lation II. of 1805, only because they were /omi/y dispossessed ; that 
defendants have never proved the lands to be resumed chakeran, 
as they pretend, &c. 

I regret to say that in the present state of this case I can pass no 
order upon it as the proceedings of the lower court are incomplete, in- 
asmuch as the principal sudder ameen has neglected to proceed in it 
in the manner laid down in Section 10, Regulation XXVI. of 1814. 
Had this been done, the question of limitation urged in the defence 
would at once had been disposed of, and, if established, all further 
enquiry would have been unnecessary and needless. Independent of 
this, the points at issue are not laid down. Under these circumstances, 

there is nothing for it but a remand, I decree the appeal, and, 
reversing the orders passed, return the proceedings for revision on 
the above points,^ after which a new order will be passed on the 
merits^ • < 

‘ The usual order passed for return of stamp. 

The 14th April 1851. 
a No. 206 of 1850. 

t Appeal from the decieion of Moulvee Abdool Uzeez, City Mooneiff of 

Bancoorah. 

Gudadhur Singh and others, (Defendants,) Appellants, 

i: 

terms 

Gooroochurn i*rotihar, (Plaintiff,) Respondent 

Rupees 45-9-4, reversal of a distraint case under Regulation 
V. of 1812, and value of crops. 

The particulars of this case will be found detailed at length in 
the published decisions of this court for the month of July 1850, 
from page 184 to 188. 

This case was remanded by the officiating jud^ with instructions 
to the moonsiff to make ffirther enquiry as to the legality of the 
distraiid;,' and that officer, after taking further evidence upon this 
point on the 27 th November 1850, agaia decrees it for plaintiff. He 
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considers it to have been illegal^ and remarks upon certain dis- 
crepancies in the evidence of the witnesses examined in support of 
it; and he also considers it fully proved that the land is plaintiff^, 
and held by him under the lakhirajdar (claimant,) and not from 
Hurry Ata, asstated in the defence; he therefore reverses the distraint 
suit, and awards compensation for the crops carried off at certain 
rates stated in his proceeding. 

Defendants appeal. They state that there is no contradiction 
in the statements of the witnesses, and that plaintiff himself never 
objected that the Regulation V. suit was illegal, and that no notices, 
&c., had been served ; that the moonsiff has gone out of the way, and 
has declared to whom the land belongs, whereas the sole question 
was the validity of the distraint ; that they have proved that the 
land belonged to their ryot Hurry Ata, who pledged it to plaintiff, 
and though the taidad has been filed on the part of the lakhiraj- 
dar, there is no proof that this land forms any part of it. 

Plaintiffs rejoin but state nothing new. 

In this case plaintiff (respondent) claims the land and crops as 
his, and says that he tilled it, when defendants (appellants) at- 
tached and carried off the crops. Defendants also claim it as theirs, 
and say that it was in the hands of their ryot Hurry Ata, who, 
being in debt to plaintiff, made ft over for a time to him ; but falling 
also in arrears with his rent, they attached his crdps and with them 
the portion now sued for. The only question tis which of •these 
statements is true ? It is admitted on all hands thstt plaintiff (re^ 
spondent) sowed and tilled the land, and under these circumstances 
it is incumbent on the other party to show beyond all deubt that they 
were entitled to the crops. This I do not think that they have 
done, and, on the whole, I agree with the moonaiff that the evidence 
is against them ; and I agree with the lower court in the opinion 
that the distraint suit should be re^rsed; but as the moonsiff has 
besides this given an opinion as to the ownership of the land, which 
was not the point in dispute ; I modify that part of the order, which 
refers to this, and award only the amount decreed as value of the 
crops. 

The appeal is decreed, and the order modified as above, each party 
to pay his own costs as to the appeal. 
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The 16th April 1851. 

No. 19 of 1851. 

Appeal from the decision of Baboo Gopee Kishen Bonnefjea, Moonsiff of 
Kotulpore^ dated December 1850. 

Govindram Bhuddur, (Defendant,) Appellant, 
versus 

Thakoor Doss Joogy and others, (Plaintiffs,) Respondents. 

Rupees 147-6-7, to reverse certain orders passed under Regula- 
tion VIL of 1799, and set aside a settlement made consequent upon 
them with possession of lands, &c. 

Plaintiffs state in this case that in lot Juggurnathpore, mouza 
Basoo Batee, they hold certain lands paying a mokururee jumma of 
80-3-1 ; that in 1255 B. S. the defendants (the talookdar and go- 
mashta) brought a suit against them, under Regulation V. of 1812, 
for a balance due upon them of 26-11, and subsequently another 
under Regulation VII. of 1799, for a balance of 44-14, but that they 
(plaintiff’s) in both cases deposited th^ sums claimed ; that defend- 
ants^,afterwards brought a third suit under Regulation VII. for the 
balance of 22-6, and as they (plaintiffs) had not the means of oppos- 
ing it, got a decree (exparte) for the amount, and, on the 11th May 
1849, without them '^knowledge and order for a re-settlement of the 
lands ; that they (plaintiffs) knew nothing of what was going on, 
and only learnt it on the 17th Assar 1256, when they were actual- 
ly ousted by J:he ryots ; that their 12 annas kists were all paid off 
by the first two cases mentioned, and that had they known of the 
order for re-settlem^t they would in like manner nave liquidated 
the balance sued for in the last one; that they had actually paid the 
gomashta 5 rupees on account of this last kist (though no mention 
of it was made in the case) and still hold his receipt for it. In short, 
they now sue to set aside the last Regulation VII. case, and the set- 
tlement made subsequent to it, laying their claim with wasilat, 
&C., as above. 

Gopal Ghose gomashta, in reply, denies the justice of the claim. 
He admits having brought the three suits stated, and with regard 
to the last one (uie one complained of) says that plaintiffs never 
opposed it, though they were duly informed of its institution ; that 
he never got the 5 rupees stated, and, with regard to the re-settle- 
ment, remarks that tne usual proclamation was made for it, and 
ample opportunity given to plaintiffs to pay in the money ; and that 
it was only on tiheir failing to do this that it was carried out 

Govind Ram Bhuddur talookdar replies to much the same effect, 
and repeats that full opportunity was given to plaintiffs to settle for 
the amount due by them, and tnat it was only on their failure to do 
this that the rensettlement was made. 
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Plaintiffs rejoin that in the Regulation VIL case the deputy 
collector did not file in it the proofs upon which his orders were 
based, and that there is nothing improbable in their having paid nip 
the 5 rupees stated. 

On the 31st December 1850, the moonsiff decides the case. He 
remarks that the only question is — ^is the last Regulation YII. case 
and the re-settlement based on it, valid or the reverse ? He holds 
that plaintiffs should be restored to their lands, because he does not 
consider that they (plaintiffs) had any opportunity given them 
to pay the balance; that the case was decided and without 

proof, and by it the re-settlement was made without plaintiffs’ 
having the opportunity of paying up the money. He admits that it is 
not very clear whether the 5 rupees was paid or not, but says that 
all he has to do is to consider whether the re-settlement is good ; 
that no zemindar can oust any ryot until he has proved him to be in 
arrear, and that this was not done in the above (Regulation VII.) 
case, and yet upon this only, they (plaintiffs) have lost their lands ; 
that plaintiffs are old ryots, and but slightly in arrears, and he 
thinks that, if they pay theqi up, they should be restored to their 
lands, and he ends by setting aside the order for, and the re-settle- 
ment itself, and directs that plaintiffs shall pay into some proper 
court the balances due, and tnen be restored to^the lands claimed. 
He gives them a proportion of costs for the JElegulation Yl\. case, 
but does not allow the wasilat claimed. * • ^ 

Defendant appeals and objects to the order as unjust. He says 
that he brought the suit under Regulation VII. for balances due by 
plaintiffs, and when they did not defend it, it was decVeed for him ; 
and eventually an order for re-settlement made, plaintiffs having 
been proved to be in arrears ; that the modhsiffs order does not 
touch that given in the Regulation VII. case, whilst it reverses the 
settlement made consequent upon ^t, which is absurd ; that the re- 
settlement is good and valid, and that the lands are now held by 
other parties, who cannot be ousted by such an order as this ; that 
the 5 rupees were never paid, and that the moonsiff himself does 
not deny this ; that plaintifis were fairly in balance, and were never 
ousted by force, but only by the re-settlement made on their failing 
to pay up. 

1 cannot for a moment uphold the orders passed in this case, as 1 
think them unjust, they are grounded apparently on the idea that 
the Regulation VIL case was not fully enquired into ; but it is cer- 
tain that plaintiffs (respondents) knew that it had been instituted, 
and yet they both neglected to defend it, or to pay up the balance 
due by them, and which indeed, up to this time, they have not done. 

Under these circumstances 1 consider both the orders in the 
above case, and the re-settlement made subsequent to it, finr And 
just, and that it is solely owing to plmntiffs’ (respondents^) own 
neglect that they have lost their ^ds. 

9 
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1 therefore decree the appeal^ and reverse the moonsiff’s orders, 
bolding plaintiffs (respondents) liable for costs. 


Thb ]9tu April 185K 
No. 15 of 1«51. 

Appeal from the decision ofMouhee Abdool Uzeez, City Moonsiff of 
Bancoorahi dated \2th December 1850. 

Horree Koondoo and others, (Plaintiffs,) Appellants, 
tenue 

Suroop and Gopal Surmab, (Defendants,) Respondents. 

Rupees 62-9*5, to recover amount due on an ikramamah. 

This case was remanded for further enquiry, &c., by the officiat- 
ing judge of this zillah on the 4th September 1850, and its details 
wUl be found in the published decisions of this court for that date, 
page 297. 

The case has now been decided by the present moonsiff of 
Bancborah, who holds that as thf sale purchaser bought only 
defendants’ rights mid interests in the lands pledged by them to 
plaintiffo, he had no power whatever to alter any arrangements 
made before that permd ; and that the plaintiffs, by agreeing to the 
rS-settlement mlide by him, and thus conceding their Tien upon the 
lands, have no longer any claim upon the defendants for the 
balance* sued for, and he therefore dismisses the case. 

Plmntiffs appeal. They state that they have deducted all that 
they have received %n account of defendants’ acknowledged debt, 
apd that the balance now claimed is fairly due ; that they have 
yearly had to pay up to the sale^urchaser (decreedar) the rent of 
the land (rupees 7,) which in fact has swallowed up all the proceeds, 
so that nothing was left for the payment of their debt ; and that 
the suits being dismissed, cuts* off all hope of their recovering any 
portion of what is still due to them. 

In this case it appears that defendants mortgaged certain lands 
in payment of a debt due bv them to plaintiffs, and made them over 
until this should be liquidated. In the meantime a third party 
bolding a decree against defendants attached them, and notwith- 
standing plaintiffs’ claim, eventually had defendants’ rights and 
interests in them sold, he himself booming the purchaser. After 
this he (third party) rensettled them with the plaintiffs as ryots, 
taking from them the whole proceeds as rent, and they (plaintiffs) 
now sue <|efendant8 for the bmance on the plea that ^ey cannot be 
realized from the land. 

It k quite certain that defendants (respcmdents) in good foith 
made om the lands to the plaintiffs in payment of their debt, and 
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that, but for the sale, this would have been duly liquidated^ and 
I do not see how, in justice, they (defendants) can be called on to 
pay this money as it is clear that the decreeholder had, under the 
sale, no right to alter the existing arrangements, and that the plain- 
tiffs (appellants) have only themselves to blame for haying allowed 
him to do so, and that at any rate their claim on defendants (respond- 
ents) cannot be upheld. 

Under these circumstances, and as I see no cause to interfere 
with the orders of the lower court, I have upheld them, dismissing 
the appeal, and holding plaintiffs (appellants) liable for costs. 


The 21st April 185). 

No. 44 of 1851. 

Appeal from the decUion of Kazee Hamid Ally^ Mooneiff of Radhanuygur, 
dated 2Qth February 1851 . 

Radanath Rai and another, (Plaintiffs,) Appellants, 
versus 

Seeroo and Govind Doss, (Defendants,) Respondents. 

Rupees 29-2-2, balance of rent. 

In this case plaintiffs state that defendants tiiider an ikrar; dated 
5th Poos 1242, hold in mouzas Pyrasale and Chungdar Baree 
two jummas, one of 4-3-5, and another of 2-10, in all 6-13-5 ; that 
for 1245 and 1246 defendants have paid no rent^ wherefore this suit 
is brought to enforce payment with interest, &c., amounting altoge- 
ther to rup^s 29-2-2. # 

Seeroo Doss defendant, in reply, denies the claim, and states that 
he owes plaintiff nothing ; that ^e has in the above mouzas % 
jummas, one for 4-3-5, and the other for rupees 2, but has paid 
up every thing for 1245 and 1246, and holds plaintiff’s dakhilas for 
the same. He denies the agreement in toto* 

Plaintiffs rejoin as before. 

The moonsiff dismisses the case, on the ground that the ikrar 
upon which the claim is founded is on plain (unstampt) paper, and 
that this under Circular Order of the Sudder Dewanny Adawlut, 
dated 27th September 1850, cannot be received. 

Plaintiff appeals and objects that defendant admits holding 2 
jummas under him, though not exactly to the amount claim^ ; 
that the ikrar is in reality a kubooleut, and being less than rupees 
12 in amount, need not under Regulation X. of 1829> be stampt, 
and that defendants’ plea of payment should at least have b^n 
enq^ed into. 

The moonsiff has dismissed this case, on the plea that the ikrar 
is not stampt, and that under the court’s orders no docmnent of 



'40 


ZILLAH WIST BUROWAM. 


tliis kind can be received ; bat he has overlooked the fact that 
tinder ^tion 31, Schedule A, Reflation X. of 1829, all kuboo' 
leuts and documents of this description (and the ikrar is clearly 
of this kind) under ruftees 12 in value, are exempted from being 
stampt. Under these circumstances it appears to me that it should 
have been r^ieeived and its validity, &c., ascertained, as this has not 
been done, and the case in its present state is manifestly incomplete, 
I have decreed the appeal, and, reversing the moonsiff’s orders, 
have remanded the case for full and complete enquiry. 

The usual order passed for return of stamp. 

The 23ri> Afbii. 1851. 

No. 6 of 1850. 

Appeal from the deamm ofT. B. Maetier, Etq.,,Offieittting Deputy Col- 
leeior of Bancoorah, dated 18M July 1850. 

Ram Churn Bonnerjea, Talookdar, (Plaintiff,) Appellant, 

eernu 

’ Nubeen Malakar and others, (Defendants,) Respondents. 

Suit to resunfe 6 b. 16 c. of invalid lakhiraj land in mouza 
Fuddiimpore, lot Re^sur, laid at rupees 138-^-19. 

* Plaintiff stat^ in this case that in the above mouza defendants 
hold certain lands, amounting in all to 6-13, which they state to 
be lakhiraj, bat which are really mal ; that as they (defendants) 
have paid no attention to his call upon them to settle for these 
lands he now sues mnder Regulation IL of 1819, to have them 
resumed. 

* Defendants, in reply, state thitt the lands are punchuk, (pay a 
quit rent,) and that they have been held on these terms long 
anterior to the Company’s raj ; that the jumma fixed on them is 
10 annas, and that they have paid no more than this for many 

S irs past, either to plamtiff or to his predecessors, and that under 
gulation IL of 1819, lands of this description cannot be resumed ; 
that they are, moreover, dewuttur, and therefore not liable to 
resumption at all. 

Plaintiff rejoins that the lands are not punchukee, and that 
defendants cannot prove that they are so, &c. 

The deputy collector holding that the lands in dispute are 
punchukee, and as such not liable to resumption under Regulation 
II. of 1819, ncHuuits the case, making plaintiff liable for costs. 

Plaintiff appeals. He states that when he called upon defendants 
to settle for the hmds they simply said that they were lakhiny, and 
made ho mention of thw being punchukee till the suit came before 
the^ deputy collector ; that that ofiScer has not fully enquired into 
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the case^ and that there is no proof that the lands are punchukee ; 
that the three dakhilas filed are worth nothing as proofs and that 
the defendants’ witnesses are of low caste and not trustworthy. • 

Radakanth defendant replies again^ and says that he filed the 
dakhilas and brought in his witnesses^ and plaintiff made no objec- 
tion then ; that he never said that the lands were lakhiraj, and 
was never called on to settle for them; that one of the 
dakhilas is given by plaintiff himself; that it is needless that he 
should file other proofs in this case^ as it is not brought to enhance 
his rent but to resume the lands which cannot be done ; that he 
has many other dakhilas, &c. 

1 see no cause to interfere with the orders passed in this case, 
as it has been ruled by the Sudder Dewanny Adawlut that lands 
paying a punchuk jumma are not liable to resumption under 
Regulation IL of 1819. Under these circmnstances the deputy 
collector’s orders are affirmed. Plaintiff (appellant) liable for costs* 

The 23rd April 1851. 

Case No. 7 of 1850. 

Appeal from the deeUion of T* B*Mactier^ Eeq,, Oftetating Deputy Col- 
lector of Bancoorah, dated 3rd Decemhef 1849. 

Manick Raha, Talookdar, (Plaintiff,) Appellant, 
versus 

Suroop Patur and others, (Defendants,) Respondents.^ 

The particulars of this case will be found detailed at full length 
in the published decisions of this court for the months of October 
1849 and May 1860. « • 

On the last occasion (23rd May 1850) the officiating judge 
remanded the case for further enquiry for Jthe reasons stated in 
his proceeding, and the deputy collector, after consulting the re- 
membrancer of legal affairs upon it, and receiving that officer’s 
opinion on the 3rd September 1850, again nonsuits me case, hold- 
ing plaintiff liable for all costs. 

Plaintiff again appeals as before. 

Subsequent to this the officiating judge (on the 24th December 
1850) refers the matter to the Simder Dewanny Adawlut, and 
solicits their opinion as to the fact of a punchuk (or quit rent) 
jummas coming under the head of lakhiraj ; and in reply the court 
state that they do not think so, and that a claim of this descriptijtm 
cannot be considered as one made for lands held free of assess- 
ment 

Under these circumstances it is clear that the deputy collector’s 
orders are just and proper, and that the nonsuit awarded by him 
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must be upheld. The appeal is therefore dismissed and the deputy 
collector’s orders affirmed. Plaintiff held liable for costs. 

The 24th April 1851. 

No. 9 of 1850. 

Appeal from the decmon of T. B, Maetier^ Esq,, Officiating Deputy 
OoUector of Baneoorah, dated 27th September 1850. 

Gosain Doss Chowdhry and others^ (Plaintiffs^) Appellants^ 

versus 

Bhyrub Ghunder and others^ (Defendants^) Respondents. 

The particulars of this case will be found detailed at length at 

S ge 148 of the published decisions of this zillah for the month of 
W 1850. 

On the 25th of that month the officiating judge remanded this 
case for further enquiry for the reasons stated in his proceeding, and 
the deputy collector after its return on the 2nd September directed 
that an ameen should be sent to survey the lands, and as they were 
great in extent that amohurir and two other ^rsons should accom- 
pany him, plaintiffs to deposit the amount of their expenses, &c. 

On the 11th September plaintiffs presented a petition objecting 
to thk, and stating; that it was very hard that they should have to 
deposit money* for the survey of lands, &c., with which they 
had no concern, and upon this on the same day an order was pass- 
ed that they ^must do as they had been ordered ; and on the 27th 
September on the plea that this had not been done, the deputy 
collector dismissed t^e case. 

Plaintiffs again appeal. They say that their claim was only for 
46 bs., and mat wnen defendants, in their reply, (before the re- 
mand) stated that they with others held very much more land than 
this, the deputy collector ordered his nazir to enquire into it; and 
that officer sent an ameen who reported that there was in all 1247 
bs. ; that the deputy collector’s last order clearly intends that the 
whole of th^e lands are to be re-measured, and the same ameen 
is to be employed ; and that because they did not deposit the money 
required for this purpose, their case has been dismissed; that their 
claim is but for 45 bs. and the only question is — is this valid or 
not? and that it is very hard that they should have to pay for the 
survey of lands with which they have nothing whatever to da 
In the first instance the deputy collector dismissed plaintiffs’ case, 
because he considered that the lands amounted to more than 100 
bs., and therefore belonged to Government He has now again dis- 
missed it on the plea that plaintiffs have not deposited the amount re- 
quired for flie deputation of three or four persons to makq a re-sur- 
vey. The order does not state precisely what lands shall be surveyed, 
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but that as there is a great deah it is necessary that a mohurir, 
&c., should accompany the ameen,” and it seems highly probable that 
it was intended to re-measure the whole of the 1247 bs.^with«a 
view to its ultimate resumption. 

Be this as it may» it is quite clear that one ameen could easily have 
surveyed the whole land in dispute in this case in a few days, and 
that the deputy collector’s orders directing a mohurir and others to 
accompany him was uncalled for and needless : and I consider also 
that plaintiffs had good reasons for objecting to it, inasmuch as no 
more than the 45 bs« sued for could ever have been awarded 
to them. 

Under these circumstances, and as I consider appellants’ (plain- 
tiffs’) objections good and valid, I decree the appeal, and, reversing 
the deputy collector’s orders, again remand the case to be dealt with 
in the manner indicated in the officiating judge’s order of the 25th 
May 1850. The usual order for the return of stamp. 


Thb 28th April 1851. 

No. 1 of 1851. 

Appeal from the decision of Moulvee Ahdool Ueees, Sudder Ameen of* 
Baneoorah, dated the IIM December 1350. 

Gunganarain Rm, (Defendant,) Appellant, ’ 
versus 

Messrs. Erskine and Go. and others, (Plaintiffs,) Respondents. 

Suit to obtain the reversal of an order under Act IV. of 1840, and 
for possession of jummaee rights in the Roy Poker tank and its bund, 
for the destruction of certain vats, &c., built by defendant Ghingani|- 
rain, with value of bricks. Claim laid at rupees 774-10-18. 

The details of this case will be found at page 171 of the published 
decisions of this zillah for the 13th June 1850, on which date the 
officiating judge remanded the case -as incomplete, in consequence 
of the principm sudder ameen (who had decreed it for the plaintiffs) 
having neglected to proceed in it in the manner required in Regu- 
lation XXYI. of 1814. 

On the remand the proceedings were made over to the sudder 
ameen, who had at that time been appointed to the district, and that 
officer after completing his enquiries, &c., on the 1 1th December 1850 
again decrees it in favor of the plaintiff. He considers that plaintiffs 
have fully proved their case by evidence, both oral and documentary, 
and have shown that they obtained a pottah for the lands in dispute, 
at a jumma of 10 rupees, from Ram Mohun and Mahanund Ns^, 
and that this pottah was entrusted to Gunganarain defendant, their 
gomashta; that plaintiffs dso paid the Naiks 7 rupees as salamee, 
and 40 nipees in advance for rent through Gunganarain, and placed 
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some bricks npcm the land ; that plaintiffs had possession of the tank^ 
and that their servants used to take the small fish out of it^ whilst 
their laborers had huts on the embankment ; that plaintiffs made the 
bricks sued for^ and that the charges for making them are duly set 
down in the accounts which have oeen filed and authenticated ; and 
that some of these accounts are signed by Triluknath Raei Gunga- 
narain’s own brother ; that the deputy magistrate ascertained in the 
Act ly, case that the bricks were plaintiffs^ and it is not likely that 
they would have been placed on another man’s lands. He discredits 
defendant’s statement and the evidence brought in support of it, and 
deems the pottah filed by Gunganarain false and collusive ; and he 
considers it highly improbable that defendant would (as he states) 
have placed bricks on the lands before he had got a pottah for it. 
He holds it clearly proved by the evidence of witnesses of both 
parties that Gunganarain was really plaintiffs’ gomashta> and that 
if he made the bricks it was probably tor his master. He therefore 
decrees the case, and reverses the proceedings held under Act IV. of 
1 840, and awards plaintiffs’ possession of the tank with price of the 
bricks, and he also directs the removal, of the buildings placed upon 
the land, &c. 

c Gunganarain defendant appeals and objects to the order as unjust. 
He states that plaintiffs claim under a pottah said to have been 
given them by uie Ngiks in September 1843, but cannot produce it ; 
that if is admitted* to have been given by Mahanund who was an 
ihfant at the time, and therefore even if produced could not be 
held valid ; and that under the precedent given in the case decided 
in the Sudder Dewanny Adawlut on 5th July 1847 Ram Suroop 
versus Sheik Imdadally the suit cannot be entertained ; that it is 
false that he (appellamt) ever had it, and that in this case plaintiffs 
should first of all have sued to make him deliver the paper, and 
ttien have instituted this case ; tlfat plaintiffs have in no way proved 
possession, and though their witnesses are their own servants, still 
they differ in their statements, &c. He also questions the correctness 
of plaintiffs’ books and papers, and of the items set down in them, 
and declares ^at they are not properly signed or authenticated. 
He objects altogether to the sudder ameen’s surmises, and states 
that he placed bricks upon the lands before he got the pottah, as he 
considet^ the land (as in his talook) his Khas Khamar, and that 
he has fully established the pottah given for it ; that the sudder 
ameen is wrong in having directed the removal of the buildings, as 
this was not considered in estimating the value of the suit 
Plaintiffs sue in this case to recover certain lands and a tank with 
some bricks, &c., out of which they state that the defendant Gun- 
ganarain, (formerly their gomashta) has collusively ousted them, 
retaining we lease they had obtained for them. Defendant denies 
(his, and states that the land is his, and is held under a pottah 
given him by the maliks, and that so far from being plaintiffs’ ser- 
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vantj he and his brothers are sharers in several factories^ and have 
many accounts, &c., with plaintiffs, and have letters, &c., of (heirs 
by which they can prove this. Strange to say, however, he has 
not filed a single document, or given any proof whatever of this, 
and I must say after the most careful consideration of all the facts 
that I consider with the sudder ameen that he really was plaintiffs’ 
servant (gomashta,) and that they (plaintiffs) have fully established 
their claim. 

Defendant (appellant) lays great stress upon the fact of plaintiffs’ 
being unable to produce their pottah, and cites a case (noted in his 
appeal) to show that without it his claim cannot be entertained. 
The precedent, however, in no way applies to this case, and it appears 
to me clearly proved both that defendant (appellant) was plaintiffs’ 
gomashta, and that whilst he was so, they got a pottah for the 
lands. It appears to have been given by two parties, one of whom 
(Mahanund) was under age ; but 8fs this was done when defendant 
(appellant) was the gomashta and the manager of the whole thing, 
I do not see that he can fairly question the validity of the document 
on this account ; and so far as regards the dispute between these 
parties, (neither Rammohun nor Mahanund has appealed) I cannot 
but hold it to have been valid ^nd good. * 

With regard to that part of the. order, directing the removal of 
the buildings, I do not consider appellant’s objection valid. He took 
no notice of it in the earlier stages of the enquiry, ^d I do hot see 
how he can be allowed to do so now; and as under all the facts^of 
the case 1 see no cause to interfere with the orders passed in the 
lower court, I have confirmed them. ’ 


The 30th Apbil 1851. 

No. 35 bf 1851. 

Appeal from the decision of Moulvee Ahdool Uzeee, City Moonsiff of 
Bancoorah, dated lOth January 1851. 

Kessub Gossain, (Defendant,) Appellant, 
versus 

Gopeenath Dutt, (Plaintiff,) Respondent. 

Debt, rupees 46. 

Plaintiff sued in this case to recover from defendant and his 
brother Mookund, as heirs of Ram Mohun Gossain, deceased, the 
sum of 23 rupees, with interest, due upon a bond, dated 9th Jyte 
1248 B. S. 

This case for some time proceeded expartcy and proofs were filed 
and witnesses examined in support of the claim, when on the 31st 
December, Kessub defendant came in, stating that he and his bro- 
ther had been absent in Calcutta and had only just returned, and 

10 
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begging under the provisions of Construction No. 375, that they 
might be allo^red to defend the suit ; and upon this an order was 
passed that they should show cause why they had not appeared 
before, &c. 

Upon this defendant produced two witnesses, who both spoke to 
the fact of theh* absence ; but the moonsiff, after inspecting a notice 
(produced by plaintiff’s vakeel) served in another case, and bear- 
ing upon its reverse a signature like to, and said to be defendant’s, 
hdd that the plea of absence was disproved, and that he could not 
therefore allow them to defend the case, and accordingly he after- 
wards decreed it exparte for plaintiff. 

Kessub defendant appeals. He states that as soon as he heard of 
the institution of this suit, he came forward to defend it, and that 
absence alone prevented his doing so before ; that under Construc- 
tion INo. 375, February 4th 1825, the moonsiff was bound to have 
heard his defence ; that the serving of the notices, &c,, has not been 
proved in the manner required under Section 22, Regulation XXIII. 
of 1814, that the bond is forged, and was never written by his father ; 
that plaintiff is even now only nine teency ears of age, and therefore 
must have been a child when it was written ; that the writer is 
not even named ; and that if it had been valid, the suit would have 
been brought duripg his father’s lifetime, as he lived many years 
after the amount was«overdue, &c. 

I am obliged Jo rSmand this case, as it appears from an inspection 
o^ the proceedings held in it that the service of the process issued 
for the attendance of the defendants has not been established in the 
manner required in Clause 1, Section 22, Regulation XXIII. of 1814. 
This is fat^ to the case in its present state, and I therefore decree 
the appeal, and, reveflsing the moonsiff’s orders, remand the case for 
revision, &c. ^ 

The usual order for the return of stamp. 
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Present: A. SCONCE, Esq., Judge. 


The 3rd April 1851. 

No. 459 of 1850. 

Appeal from the decree of the Sudder Moonsiff^ Moulvee Naseerooddeen, 
dated 3rd September 1850. 

Doorga Ram and Banee Ram, (Plaintiffs,) Appellants, 
versus 

Soburna and others, (Defendants,) Respondents. 

In this action plaintiffs seek two things : to get possession of 
a tank, and to have it declared not to belong to turuf Gholam 
Rahut Khan as sliown in the measurement papers. They allow 
that the tank was held till 1207 by Ramdaas; they say they are 
his nephews ; and that in consequence of hil Mdqw Soburna and 
daughter Mohunee having lost caste from improper conduct ever 
since Ramdass’ death, (he having no male heir) the tank was held 
by them till in 1211, they were dispossessed by Sobilma. 

The case comes before me in appeal upon the merits of the 
claim as above recited. The sudder moonsilf found that Soburna 
always held the tank subsequent to the death of her husbayd 
Ramdass ; that as a widow she was by law entitled to hold the 
tank in succession to Ramdass ; and that plaintiffs had shown no 
adequate grounds for the assertion made by them in aspersion of 
the character of Soburna and her daughter. I entirely agree with 
the sudder moonsiff. Plaintiffs (appellants) seem wantonly to have 
asserted that Soburna and Mohunee had lost caste, with no other 
purpose than to give a colour of justice to the claim preferred by 
them. They seem purposely to have abstained, putting this question 
to the witnesses, who were related to, or intimately acquainted 
with, the family. Two other witnesses, who speak to the loss of caste 
cannot tell why ; and only one witness Ramchurn ascribes it to 
an irregular life. 

For the rest, both the possession of Soburna and her right by 
law to inherit, must be considered clearly proved ; not only is 
Soburna’s possession proved by her witnesses, but even those of 

E laintiffs’ witnesses, who speak to the point at all say that they 
eld jointly with Soburna. Thus as the appellants’ title to recover 



94 


ZILLAH CHITTAGONG. 


the tank has failed, it is almost unnecessary to say that they have 
adduced no evidence to show that it does not belong to turruf 
Gl^olam Rahut Khan. The appeal is rejected. 


The 3rd April 1851. 

No. 22 of 1850. 

Original Suit. 

Mahomed Hashim Soudagur, (Plaintiff,) Appellant, 
versus 

Gouree Sunker Ghose, (Defendant,) Respondent. 

By a bond dated 29th Maugh 1202, plaintiff lent rupees 750 to 
the defendant: repayable, with interest, in Assar following: nothing 
being paid, plaintiff sues for principal and interest. Defendant 
does not appear ; and as the loan and the execution of the bond 
are proved, the claim is decreed, with costs. 


The 4th April *1851. 

. ' No. 462 of 1850. 

Appeal from the decree of Moulvee Ferhutoollah^ Moonsiff of Bhojpore^ 
^aied ^th September 1850. 

Pliamunt Alee, W^aliid Alee and others, (Plaintiffs,) Appellants, 

versus 

^ Sunnoo and others, (Defendants,) Respondents. 

The plaintiffs, sons of Futteh Alee, asserting that their fa- 
ther and grandfath^, as part of their talook, had held one- 
foiirth of a tank named £k-khooleab, in mouza Dhullege, and that 
with their father’s assent the settlement of the talook, including this 
share of the tank, was renewed by two engagements with the 
zemindars on the 13th* Assin 1204 in favor of Hyder Alee, Gholam 
Alee, Wahid Alee and Kala Ghazee, sought by this action to have 
their right declared, to have their names recorded as joint occu- 
pants of the tank in the dagh 4558 of the revenue measurement : 
they say that this dagh is measured in the names of Munnoo, 
Sunnoo and Basir Mahomed only ; and they wish to protect their 
own rights by a decree declaratory of their interests. 

The moonsiff dismissed the case without entering into its merits. 
Seeing that the father of the plaintiffs is alive, and that the plaintiffs’ 
personal interest in the talook did not arise till several years after 
the measurement was made, he held that the plaintiffs had no cause 
of action. Here the moonsiff obviously errs. The plaintiffs profes- 
sedly sued, as the representatives of their father; they intimated 
that their father resigned his talook to them, and that by his consent 
to tiiemselves had renewed the settlement with the zemindar. 
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Clearly the plaintiffs are perfectly competent to set forth any plea 
which their father might have pleaded ; and as bonS^Jide occupants 
(as they allege) of the fourth share of the tank they are entitled 
protect their rights in any form that would have been available to 
their father. If the moonsiff* had any doubt of the father resigning 
his interest in favor of his sons, this might have brought other 
matter under consideration ; but as the case stands, this point is 
not under discussion. 

I remand the case for investigation on the merits ; before proceed- 
ing to judgment ; the present moonsiff will be careful to distinguish 
the points at issue. The value of the appeal stamp will be repaid. 


The 4th April 1851. 

No. 484 of 1850. 

Appeal from the decree of Moulvee Ferhutoollah^ Moonsiff of Bhojpore, 
dated 8th SeptiUnber 1850. 

Mooralee and others, (Plaintiffs,) Appellants, 

versus • > 

Ram Tunoo and Ramsoonder, (Defendants,) Respondents. 

A Tank, comprising 11 k. 17-1, having ^been settled op the 
27th November 1841, with Ram Huree, togetli^r \Yith other lancj, 
as part of the turruf Fazil Ameer, which by purchase had become 
the property of Government These plaintiffs (appellants) instituted 
this suit to recover possession of the tank, and to release it from 
Ram Huree’s settlement, on the ground that it was their hereditary 
property, and that the land on which it was dug was not subject 
to pay rent and had always been unassessed. 

Not discussing the merits of the case indeed before calling for 
any proofs from the parties, the moonsiff, considering that the claim 
made is against Construction No. 1371, dismisses the suit. The 
moonsiff could not have understood? the meaning of Construction 
No. 1371: it refers only to the formal rules py which collectors 
engaged in making settlements under Regulation IX. of 1833, are 
guided, and it explains that though no civil suit shall be tried with 
reference to the informality of the collector’s proceeding, a plain- 
tiff’s claim may and shall be tried on its merits. 

Here the forms of Regulation IX. of 1833 are not at issue; 
it is a mere question of property. Plaintiffs claim the tank which 
was settled with another. 

The suit must be remanded for a clear specification of the points 
at issue under Section 10, Regulation XXVI. of 1814, and if need 
be for a trial upon its merits. 

I observe that there is reason to apprehend that the plaintiffs 
have rendered themselves liable to a nqnsuit. The disputed tank 
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stands part of a Government estate ; yet plaintiff seems to with- 
draw it from that estate, without making the proprietor, that is, 
Government, a party to the action. So far this appears to me to be 
the obvious purport of the plaint ; but the moonsiff will draw this 
with other issues and consider whether or no a nonsuit is justly 
incurred. The value of the appeal stamp will be refunded. 

The 4th April 1851. 

No. 466 of 1850. 

Appeal from the decree of Moulvee FerhutooUah^ Moonsiff of Bhojpore^ 
dated 2Ath August 1850. 

Hadha Ram Bindrabun, (Plaintiff^) Appellant, 
versus 

Xubunee, (Defendant,) Respondent. 

This is the second suit that has been tried between tliese parties 
regarding the rent payable by Lubunee defendant, for the year 
1208. On the first occasion Lubunee was plaintiff: Radharam 
and Bindrabun having distrained his property for an arrear of 
money rent as settled by kubooleut .at the rate of 15 rupees a year, 
on account of 6 k. 10 g. of land ; Lubunee instituted a suit against 
them ^to recover tbe ^alue of the sold property and damages, on the 
ground that he^ heM only 4 k. J5-3, and this on the understanding 
Siat he should pay half the produce as rent : the first suit was 
decided in favor of Lubunee on 16th March 1849. It was held that 
the kubooleuf relied on by Radha Ram and Bindrabun was false, and 
in consideration of the illegal exaction which these parties had en- 
forced, they were orilered to refund all that the sale of Lubunee’s 
property had yielded and a corresponding amount as damages. 

Now these plaintiffs (appellants) seeing that their claim to a mo- 
ney rent was disallowed, seek tp recover a rent in kind for the same 
yeai’ j but I agree with the moonsiff that they cannot he heard. 
It was obviously the object of the issue of the old suit to close the 
case between the parties ; and, if we are now to consider what rent 
the plaintiffs were entitled to, it would be equivalent to refusing the 
damages which have been already decreed. The illegal exaction of 
rent, is, in different forms, disaountenanced by our laws. For exam- 
ple by Section 5, Regulation XXXV. of 1795, irregularity on the pro- 
cess of the sale of distrained property, subjects the destrainer not only 
to refund what by sale he may have received, but to forfeit the 
arrear for which the distress may have been levied. And again, by 
Clause 6, Section 15, Regulation Vll. of 1799, even though it appear 
that some arrear should be due by the arrested defaulter, if the 
arrear demanded has been wilfully mis-stated by the plaintiff, and a 
considerable proportion of the demand is not justly due to him, the 
defendant shall be discharged, with full costs and damages. Obvi- 
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ously the same principle applies to the matter now before me. We 
cannot be asked now to pass any order which would tend to counter- 
act the first decree : and I think the moonsiff* has decided rightly In 
determining that the issue of the first suit deprives the appellants of 
any claim for the rent of 1208. The appeal is therefore rejected. 

The 5th April 1851. 

No. 2 of 1851. 

Appeal from the decree of Bahoo Funchamnd Banerjea^ dated 23r</ 
December 1850. 

Ramchunder Dey, (Defendant,) Appellant, 

% * 

versus 

Asmut Alec, representative of Mahomed Jewun, (Plaintiff,) 
Respondent. 

On the 1st Maugh 1204, a bond for rupees 800 having been grant- 
ed by Ramchunder Dey to Mahomed Jewun Moonshee, his son and 
representative Asmut Alee now sues to recover the principal and in- 
terest. Defendant (appellant’s) answer is, that no cash was pajd to 
him; that in fact on the same date he had mortgaged an estate of 
his, turruf Anundee Manoollab, to the sons of Mahomed Jewun ; 
and that to guarantee the mortgagees against ajiy claim which Ram- 
chunder Dey might prefer to have a certain portion pf the net pro,- 
fits of the estate, over and above the legal interest chargeable upon 
the cash advanced, deducted from the principal of the advapce, he 
gave this bond to be made use of, should he (the defendant) so cause 
the mortgagees profitable interest in the estate to be diminished. 

1 must affirm the decree of the lower court. '^There is no want of 
witnesses bn either side to prove thp respective pleas of the partiec>, 
but I fully agree with the principal sudder ameen that the plaintiff’s 
claim must be maintained. m . 

First, we have the bond itself as plainly as words can be made to 
express an obligation : it purports the borrowing of rupees 800; it 
recites that interest shall bo allowed on the lo^, and that the prin- 
cipal shall be repaid within three months. This last condition alone 
is quite inconsistent with the excusatory plea of the defendant (ap- 
pellant) By his account the mortgs^e ran for four years : not till 
the end of that time could the principal be repaid or an account 
taken of the receipts of the mortgagees ; and yet he would have us 
believe that he, knowing the terms ^f the transaction, bound himself 
to pay within three months of fhe date^of the bond, a sum which it 
was not intended he should pay at all. It is incredible that any 
man of common sense should so place himself in the power of 
another. 

Further I observe that the mortgagees are said to be Asmut Alee 
and Mahomed Haneef; while the bond is drawn in the name of 
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, M^omed Jewui). is deepened ; for the fact 

oftbebonid rfiaking the ^^l^i 5ci;)fcke 

mortgage, obyiously pomtil 4o ' the pc<^lir^c6 of ran independeat 
transaction; , ^ ‘ ‘ " ' V'^r' ^ 

There would be fair creater d^ger to public Justly in cdiiStirurpg 
the meaning of a bond to be the pla^ eipression of 

its language than in prosinip^fg, a^ I do now ; that will pot 
judice their own int<^es,ter% |tcfauowled^ writing oblig^ttond 

which they did not intend to mowt* Appellant s]^w§ through lus 
witnesses that the annual prodt of tlie nQiortgagi^ est^te^Wng rupeeis 
530, and the legal interest ^e to ^the mortgagees bemg rupees Q3Q, 
there remained rupees M|O0 per annum, which ip the end might fail 
to be deducted from the principal Thus to protect the mortgagees, 
he says, he gave a bond equivalent to the four yearn’ surplus ; 
unable, as, I admit myself to be, ‘to appreciate the irreconcilatJe, 
verbsd testimony of the parties, I fell gladly updn the liter«d lan^ 
guage of the bpnd, , / ' ■ 

The decree of the^ower court is accordingly affirmed, iftespond- 
^ent appears without being sumraoned-^^and wiR pay his oWn oosfe 
of appeal. . , 


* The Sth April 185L 
No. 44 of 1850. ' 

Original 8uit» ; ;* ^ 

Pindabun Tewaree^ (PIafeti,ff,) -^peUant, 
versua * 


amount as intdlr^t ,The clains fs feunSed on two bonds, dated 94^h 
Aughun 1201, one being for i^pee3 499, renewed on afecount of an 
old bond of the same amounlt": and the second for rupees of 
which 101 was for tjj|d^e|iewal pf an old bond, and 50 rupees coi^- 
stituted a new cash payment. The terms of th^ bond them^lyes^ 
and the witnesses of the plaintiff folly prov^, the nature ^d genuine^ 
ness of the transaction; the difeudant Bisesshuree dqi^iiot 
and a decree necessarily passes for the claimed, with costs. 


, MusstfBisesshrffee, widow of Luckheechunder Canoongoe^ 

. . (Defendantj^) Respondent^ ^ 

Tilia suit is instituted to recover rupees 650JenL and the same 
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Jppeal froxk the decree cf Mcomif of ffowimh, dated 1 2M January 1 8M. 

Jugdumha and Ei^ncliupder, (DeiFendants,) Appellants^, 
vereua • . , ‘ , 

.A»und Moy, (Plaintiiff,)^ Rejspondent • ^ 

This is a suit by a Hindoo widow for maintenance, seeing that by 
reason of her hhsband dying before his father Hurdyal, she has no 
legal claim to inherit, the property left by the latter. The moonsiff 
decreed in her faV6r one rupee monthly for her simport and 1-8 
annas for clothes,' payable in the first instance by Jugdumba, her 
mother-in-law, and on her death by Esanchunder, nephew t{ Hur- 
dyal. . . ^ . 

It is mainly upon the question of the value of the property left by 
Hurdyal and as such enjoyed t)y the appellants ; that the case comes 
before me. Upon the law of the case, the plaintiff’s (respondent’s) 
claim is undoubted ; but as it Would be obviously absurd to require 
tlie appellants to ai^ow her more than they themselves derived ironii 
tlie property left by Hurdyal,. or to allow her an unreasonable, share 
of what they so derived, I have to consider what proof there is of the 
nature and extent of thisinheritarice ; and,.indeedj,plaintiff’s^vidence 
is of too indefinite a kind to be relied upon; Tput for the admission 
made by Jugdumba that she holds 6 k. 10 g. of laud, -of which her 
. own net profits are 4 rupees, I should be compelled to dismiss the 
action. I am not now to consider how they are to live,, the two 
women, on a yearly surplus of rupees 4 ; but I have no evidence 
before me to show that plaintiff is entitled to a larger maintenance 
than consistar of a portion of this sum. I allow accordingly Anund 
Moy, the plaintiff (respondent) 2 ];upee8 yearly from the date of the 
.. institution of this suit," payable in the first instance by Jugdumba 
and afterwards by Esanchunder. Costs in bo^Ji courts to be paid by 
parties respectively. 

The I 7th April 185 it 
No, 311 of 1850. 

Appeal from the decree of Mouhee F^kutcoUah^ Mooneiff of Bhejpore^ 
dededWth June 

Bewan Alpe, (Defendant,) Appellant, 

% 

Moonshm and Suksh Ake, (Plaintiffs,) Respondents. 

Tnn appellant, tahoodar of the proprietor of the torrnf B^ij- 
kiriiore, kismut Probabutee, haying, in execution of a somqaiM'y 
decree for rent ^Huo by Moonskee and Bnksh Alee ttdookdars, 

' . H 
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procured the sale of their talook under Act VIIL of 1835. This 
suit was instituted by the talookdars to quash the sale, on the plea 
that on tho 2nd Chyte 1209, that is, nine days before the sale, they 
had paid the arrears due under the decree. 

By the lower court the payment pleaded was found to be proved 
and the sale quashed ; but the grounds of the moonsift’s judgment 
are objectionable. 'He goes rtiainly on an admission made by the 
defendant Dewan Alee, on oath ; as if the plaintiffs had agreed to 
abide by it ; but I observe that this proposal was made by one only 
of the plaintiffs, Buksh Alee, and that even the statement of Dewan 
Alee, as it stands, is against the alleged payments, for he expressly 
stated that he had not received the money. 

I have had considerable difficulty in forming an opinion upon the 
averments and evidence before me ; but upon the whole my con- 
clusion is that the main averment of the plaint is inconsistent with 
the evidence adduced by the plaintiffs ; that it is not proved, and 
that the plaintiffs consequently have made no case for quashing 
the sale. 

The statement in the plaint is that the money due under the sum- 
mary decree was paid, not to the decreeSolder Dewan Alee in person, 
but through his tehsildar Illah Buksh. On the contrary plaintiffs’ 
witnesses state that Dewan Alee in person received the money, and 
that Illah Buksh by his direction wrote the receipt. I can form no 
other ihference from ihe statement in the plaint than that on account 
orDewan Alee, ‘and in his absence Illah Buksh, received the money 
and granted a receipt for the same : for I cannot conceive that if the 
alleged •payment had occurred in the manner deposed by the wit- 
nesses, the plaintiff, in describing the transaction, would have em- 
ployed words so entinely and so needlessly at variance with the fact. 
I might take exception also to the terms of the receipt. It is 
dated 2nd Chyte 1209 : and after* reciting the arrears for 1208, due 
by decree and interest, in all rppees 15-4, it is said from Pooniya 
(that IS, the first instalment or earnest rent of the year) till now, in 
full received. This is superfluous as regards the decree, which was 
for a specific amount, and it may be conjectured that by these words 
plaintiffs sought to meet a second allegation of the plaint ; that at the 
same time the rent for 1209 was paid. I am not now to try 
whether rent for 1209 was th^ paid or not; only I say that the 
witnesses do not speak to this ^ditional payment, and that the un- 
intelligible expression, whichl have quoted, weakens the authenticity 
of the receipt. 

I Indirectly plaintiffs seem to impeach the validity of the sale by 
averring that it was informal. They say in the plaint that notice 
of the intended sale was not given to them ; but personal notice 
is not by law necessary, and there is no reason to believe tlxat 
the advertisements as required were not published in the collector’s 
own office and in the civil court. 
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I accordingly reverse the decree of the lower court, and dismiss 
the suit. All costs will be charged to the plaintilfs. 


The 17th April 1851. 

No. 312 of 1850. 

Appeal from the decree of Moulvee Ferhutoollah, Moonsiff of Bhojpore^ 
dated ll^A June 1850. 

Mahomed Kamil, (Defendant,) Appellant, 
versus 

Moonshee and others, (Plaintiffs,) Respondents. 

I HAVE stated the matter at issue in this appeal, in disposing of the 
case brought before me by the appeal of Dewan Alee, No. 311. 
Mahoftied Kamil holds the disputed talook, from the purchaser 
Becha Ghazee, to maintain the validity of the sale he appeals. The 
moonsiff’s decree is already reversed the plaintiffs will pay Ma- 
homed Kamil’s costs. 


The 19th April 1851. 

No. 471 of 1850. " • 

Appeal from the decree of Moulvee Spud Ahmud, Moonsiff of Hatteeahi 
dated bih September * 

Ma&omed Yosuf, (Plaintiff,) Appelljtot,^ * 

versus 

Kanoo Nieyan and Mahomed Kassim^^ (Defendants,) Respondents. 

Here plaintiff (appellant) producer a bond, dated 25th Bhadoon 
1 254, in the name of the defendants, wherein it is recited that in return 
for a cash advance of rupees 40>, they stipulate to deliver in Pbos 
following 80 kunooahs of paddy to the plaintiff, and he sues now 
to recover the value of that paddy, rupees 64. 

Kanoo (the defendant) denied th^bond, and the moonsiff, believing 
it to be false and fabricated, dismissed the suit, upon its merits the 
case is appealed. 

I cannot pretend to infallibly discriminate the utterly conflicting 
and necessarily false evidence before me. Plaintiff brings forward 
witnesses to prove the payment of the money ; the execution of the 
bond, and the subsequent admission by the defendant of the obliga- 
tion. Kanoo Nieyan on the other hand has his witnesses to show 
that he was elsewhere at the date of the bond ; and that they wer^ 
asked by the plaintiff to the witnesses to a bond, which he had read;^ 
written in the name of Kanoo, though the latter was not present 
No less than six witnesses profess to have been tampered with by 
the plaintiff, three at one time, three at another. I could have 
wished the depositions of these men to have been written more in 
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detail, which would have enabled me to form a more satisfactory 
opinion as to the credibility of their statements ; but taking their 
depositions as they stand, the proof of the aUbi^ and the meagre 
explanation given by the witnesses of the plaintiff as to the circum- 
stances under which the loan had been applied for and was granted, 
I think I must affirm the decree of the lower court. It is shown 
that in 1849 (1256,) Kanoo and Buksh Alee, a brother of plaintiff, 
had in the revenue and criminal courts disputes about land, 
and though true enough as alleged by the appellant, this quarrel 
is of a date two years subsequent to the bond, it is perfectly con- 
ceivable that the quarrel may have led to the fabrication of an an- 
tedated deed. I affirm the moonsiff’s decree. 


Thb 22nd April 1851. 

No. 8 of 1850. 

Original suit, 

Khuteeja Beebee, (Plaintiff,) Appellant, 

versus c. 

Doo^lub Beebee, Ramdass and others, (Defendants,) Respondents. 

On the 4th March last, the defendants failing to appear, I took 
up this case. Going through the plaint there appeared material 
• objecticms to entertain the suit in its present form ; and I recorded 
these objectiops and gave the plaintiff of laying any remarks before 
me she might think proper. Having again considered the matter, 
I think the plaintiff must be nonsuited. 

On the 19th January 1849, by the judge a decree was passed in 
favor of Khuteeja Beebee, this plaintiff, for rupees 367-11-3-7, on 
account of her share of the property left by her deceased husband 
M&homed Daim. The decree was passed against Doollub Beebee 
and Shumshere Alee; the total value of the property out of which 
this share was apportioned, was stated in the judge’s decree, and 
again in this plaint to be rupees,5883-4-6. 

Now it happened that Doollub Beebee, also wife of Mahomed Daim, 
had applied for a certificate to collect her husband’s debts under Act 
XX. of 1841. A certificate was granted, but she was required to 
give security ; and accordingly under the terms of the Act Ramdass 
and Munsoor Alee became her sureties to the extent of 5000 rupees. 

Upon the security given on that occasion, plaintiff founds this 
action. She avers that under the protection of the security bond 
^oollub Beebee was enabled to recover from the salt agent rupees 
4723-4-9, and as her right to recover rupees 367-11-3 out of her 
husband’s property has been affirmed, she seeks to associate the 
sureties in the liability to make good this sum. 

It is manifest that plaintiff premrs a right to which Ramdass and 
Munsoor Alee cannot answer. The sum which she sues for (besides 
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interest) namely, rupees 367-11-3, is not stated to be money which 
Kamdass and Munsoor Alee as sureties, under the provisions of 
Act XX. of 1841, became answerable for. It is in fact Khuteeja 
Beebee’s share of her husband’s personal property ; but thaf is 
quite a different matter from the debts collected % Doollub Beebee by 
her certificate. I may presume that since the whole personal pro- 
perty was valued at rupees 5883-4-6, and since it is stated that the 
debt paid by the salt agent to Doollub Beebee amounted to rupees 
4723-4-9, some portion of the item rupees 367-11-3 represents 
Khuteeja Beebee’s share of the money paid by the salt agent; but 
this, the very marrow of the present action, cannot be left to con- 
jecture. Kamdass and Munsoor Alee are not answerable for the 
distribution of the deceased Mahomed Daim's estate ; and upon that 
pl^a no suit can be against them : and if they be answerable for the 
monies paid to Doollub Beebee under the provisions of Act XX. 
of 1841, plaintiff is bound to particularize the item or items involved 
in her claim. As the matter stands, obviously the item which she 
does particularize, is in its very nature opposed to the particular 
cause of her action against the sureties. 

For this reason I think the plaintiff must be nonsuited ; and I 
add that it seems to be irregular, that plaintiff should a second time 
involve Doollub Beebee and Shumshere Alee as defendant in a suit 
for tlie very same matter, which the decree of 19th January 1849 
determined with respect to them. \\ , 


The 23rd April 1851. ^ 

No. 15 of 1850. 

Appeal from the decree of Pundit Sreenatk, Principal Sudder Ameen, 
dated 27th August 1850. ^ 

Rammohun Byd, (rtaintiff,) Appellant, 
versus •» 

Data Ram and others, (Defendants,) Respondents. 

On the 1st Bhadoon 1201, by pottah, Rammohun Byd let 
6 k. 10 g. of land, principally consisting of a sooparee garden, to 
Bholanath, Data Ram and Terahee Ram. By reason of the death 
of Bholanath, the entire interest involved in the lease became vested 
in the two remaining sharers, and eventually in execution of a 
decree, the half interest held or supposed to be held by Data Ram 
was on the 10th December 1844 sold to Shurafutoollah. These are^, 
the leading points recited in the plaint of this action. And it is fur-*^ 
ther the purposes of the plaintiff to assert and to prove that aWt tea 
months before the execution sale, that is, on the 24th Maugh 1205, 
Terahee Ram and Data Ram, by a written deed of reUnqimhment, 
threw up the lease ; that the garden reverted to himself and was in 
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his possession ; that Data Ram enjoyed no interest on the subject 
matter of the execution sale, and as the purchaser Shurafutoollah 
aijd Terahee Ram, in the months of Bhadoon and Kartick 1206, 
ousted him from the garden, he seeks to recover possession. 

The only issue to be tried is, that which the defendants’ denial of 
the relinquishment raises. Tlie principal sudder ameen. Pundit 
Sreenath, disbelieved the evidence of the witnesses, who were ad- 
duced to prove the execution of the istefah ; and though I am per- 
fectly conscious how scrupulously the presiding officers of all courts 
should pronounce evidence to be false, which is made up of the 
successive testimony of several witnesses to one and the same fact. 
I think upon the whole that the principal sudder ameen has ex- 
ercised a sound judgment in not accepting the genuineness of the 
statements made to him on this occasion. The principal sudder 
ameen thought that the reasons assigned by the witnesses for their 
being present while the contested istefah was written, were insuffi- 
cient. One after another said, he had gone to Rammohun Byd for 
oil or ointment. Appellant says he is a physician and that naturally 
enough the parties came to him for physic. I have the same doubts 
with the principal sudder ameen, I *see that tlie witness Okha 
Ramrhad gone for physic; so had Ramjye (whose wife ailed,) so 
did Ramdass and so did Mirtunjye. •Another Ramkaunt said he had 
been to call, I may add that the evidence given to show that 
Rammohun occupi€i4A;he garden bears the appearance of the same got 
up character. 'F or example Banessur says he went to Terahee 
Ram to buy oranges, was told he had thrown up the garden and 
going on to Rammohun Byd, he bought twenty oranges from him. 

But perhaps our disbelief of the istefah is to be more justified by 
the circumstances th^it the rights of Terahee Ram and Data Ram 
in the garden were saleable, and could be sold at a profit. 
Simrafutoollah bought Data Ram’s half for rupees 26; yet the 
plaintiff (appellant) brings forward witnesses to prove that he accepted 
the istefah with reluctance, and pressed his tenants to retain the 
garden. , 

Perhaps also an additional doubt should be found in the delay 
that occurred on the part of the plaintiff (appellant,) when the execu- 
tion aeainst Data -Ram was going forward. Execution of the land 
was t^en on the 23rd July 1844 ; subsequently the usual 30 days’ 
notice was published, but not till after this period had expired did 
Rammohun Byd state his objections to the attachment. 

Finally I may notice an allegation of the plaintiff (appellant) that 
^ the legality of the execution sale is affected by the circumstances 
that ostensibly 3 k. 15 g. were sold as Data Ram’s half, while his 
half is in fact only 3 k. 5 g; but here the obvious answer is that 
Shurafutoollah bought the rights and interests of Data Ram only, 
and that he himself claims no more than the net half of the garden, 
nr 3 k, 6 g. Besides whatever plea Data Ram himself, or Terahee 
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Ram might prefer on this point; it is not clear upon what grounds 
plaintiff (appellant) can bring it within this action. I affirm the 
decree of the lower court, with costs. • 


The 24th April 1851. 

No. 309 of 1850, 

Appeal from the decree of Mouhee Ferhutoollaht dated \^th JunelSoO* 

Esuf Alee, (Defendant,) Appellant, 
versus 

Mahomed ShuflFee, (Plaintiff,) Respondent. 

On the 25th Jyte 1208, the plaintiff Mahomed Shuffee, for 3 k. 
5 g. of land, received a ryotee pottah from Ayna Beebee and 
PoocheeaBeebee, who granted the same in their capacity as talookdars, 
or under-tenants, of the resumed mehal talook Kasheenath Chuker- 
buttee and Moorareedhur Sen. In 1209 the resumed mehal was 
sold for arrears of revenue to Goluck Chunder Dass, shortly after- 
wards Goluck Chunder settled the above and other land with Esuf 
Alee, a relation of Ayna Beobee; now the plaintiff (respondent) sues 
to affirm liis original pottah. 

It appears that the suit is preferred on the presumption that the 
tenure of Ayna Beebee (Poocheea Beebee is now dead) is still in force. 
Plaintiff alleges that Esuf Alee on her behalf got the nominal^settle- 
ment of the land ; this is an assumption ana itothjng more. The 
plaintiff and indeed the moonsiff seemed to overlook the necessity of 
considering what was in fact the nature of the tenure of Poocheea 
Beebee and Ayna Beebee, and how was that tenure Affected by the 
sale for arrears of rent. The defendant^^Isuf Alee averred that in 
reletting the land the new proprietor exercised*the powers vested in 
him by the sale law : and accordingly before disposing of the appea]^, 
I gave the respondent an opportunity of showing, if he chose to 
show what was the permanent nature of the talook from which his 
own ryotee tenure was denied : this he has fdiled to do. We have 
no reason whatever for assuming that the talook of Poocheea Beebee 
and Ayna Beebee is not open to re-assessment by the sale purchaser, 
and far less can it be assumed that a ryot created by them can en- 
force the validity of his pottah against the privileges of the ‘zemin- 
dar of the estate. It was by the laches of the late zemindar, not by 
the laches of Poocheea Beebee and Ayna Beebee that the estate was 
sold, and such is the case made out by the plaintiff (re^ondent;) 
that even if Ayna Beebee had got the re-settlement of the talook in 
her own name, I should doubt if the respondent's pottah survived 
the sale. 

I accordingly reverse the decree of the moonsiff’, and dismiss the 
suit, with costs against the respondents. 
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The 24th April 1851. 

No. 310 of 1850. 

Appeal from the decree of Moulvee Ferhutoollah, Mooneiff of Bkojitore. 
Esuf Alee, (Defendant,)' Appellant, 
verauB 

Fuzlooddeen and Alee Mahomed, Plaintiffs, and Mahomed Shuffee, 
(Defendant,) Respondents. 

These plaintiffs, Fuzlooddeen and Alee Mahomed, are the ryots of 
the tand referred to in the appeal No. 309 just disposed of : they 
com^in that they have been made to pay rent for 1209, both by 
Esiit Alee and by MaJiomfeS Shuffee.' 

I have held that Esuf Aloe’s claim to the rent must be maintain- 
ed for the period following the sale for arrears of revenue ; tlie 
sale took place some time early in 1209. Esuf Aloe claims rent for 
the whole year, his pottah by the new zemindar is dated in Aughun: 

1 was about to require him to prove his title to the rent of 1209 
from the commencement of that year, but to avoid delay, his vakeel 
foregoes rent for half the year. Und[.er these circumstances the 
moonsift‘’s decree must be modified, Mahomed Shuffee will refund 
ta th^ plaintiff rupees 3-8, costs included, and Esuf Alee ru- 
pees 2-4 ; in all 5-12 : and costs of both courts in proportion. 

* ^ 

, c The 24th April 1851. 

No 321 of 1850. 

Appeal from the decree of Ji^aboo Satcowree Beb, dated \bth June 1850 . 
Mahomed Danish and Jlsmut Alee, (Defendants,) Appellants, 

versus 

• Shumshere Alee, (Plaintiff,) Respondent. 

This case was instituted to recover rent on account of two 
small farms, which thb defendants held beyond the period stipulated. 
Both farms, were granted in the name of Asgur Moonshee, deceased, 
but he (plaintiff) stated, and his brothers Asmut Alee and Asgur 
Alee held the land, receiving the rept advance, 2 kanees, 
plaintiff states, wefe leased from 1198 to 1201, being four years ; 
and again 1 kanee 3-2, from 1199 to 1202, also fd^lr years ; but 
defendants held the land up to 1205, and the arrears due in each 
case are claimed. 

^ ,So far as the facts of possession go, the moonsiff found in favor of 
the plaintiff*, and after a very careful consideration of the pro- 
ceedings and indeed after permitting the appellants to offer any , 
additional evidence they might think necessary, especially as re-^ 
gards the actual occupancy of the land during the years in dispute, 

I came to the conclusion that the moonsiflTs decree must be affirmed. 
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Indeed it appeared that the second lease both in extent and 
period varied from that stated in the plaint ; the pottah is not for 
1 k. 3-2, but for 1 kanee; and ran not from 1199 to 1202, but fropi 
1200 to 1203. Thus the moonsiff decreed 80 rupees, being four years 
of the first farm, and 20 rupees as two years arrears of the second 
farm. 

In appeal, the appellants refer me to the evidence of Mahomed 
Khosal, Mahomed Ruffee and Mahomed Wasil as proving their 
case ; they deny having held the land for the years just spedfied ; 
and say on the contrary that it was held by Munghazee. 

The witness Khosal says from 1202 he got from Mung^zee 
6 gundahs of the defendant’s farm an^^ held this for five years. 
Mahomed Ruffee says he rented from Munghazee 12 g., but 
when he rented it, he cannot tell. Mahomed Wasil says ge- 
nerally that the defendants held the land for three years after 
the revenue measurement: turning then from this imperfect 
evidence to the fact that the original leases are beyond dispute ; 
considering that defendants have failed to show that they gave up 
the land from 1201 or 1203; and seeing the positive statements 
made by the plaintiffs witnesses as to the defendants continuing to 
hold the land till 1205, I am unable to find any grounds foB the 
appeal preferred. • ^ 

It is almost unnecessary to notice one plea made by the defend- 
ants in the lower court ; that of the 2 kanee4 comprising the first 
farm, only 1 kanee was given over in 1198. The»moonsiff justly 
reinarks that it was incredible that a second lease would be taken 
from a party who had failed to complete his first, engagement, 
besides no evidence is offered on this poinir 

Nor do I notice the grounds assigned by tlje plaintiffs for the 
arrear being so long unclaimed ; namely, that it was understood 
between the parties that the profits»for the excess period should gb 
to cover a loan made to plaintiff and his father ; and this debt being 
enforced in a separate suit, plaintiff’s title to.the assigned rent is 
* renewed. I find nothing in the proceedings inconsistent with this 
statement, and above all, I find tne ‘defendants liable to pay rent 
for the period which it is proved they occupied the lands. 

I affirm the decreO of the lower court : the appellant mu^t pay 
the respondent’^, costs. 


12 
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The 2dTH April 1851. 

No. 1 of 1851. 

"^Appeal from the decree of Pundit Sreenatk, Principal Sudder Ameen, 
dated \^th December 1850 . 

Gunga Dass and Kalee Chunder Sein, (Plaintiffs,) Appellants, 

versus 

Mahomed Daim and others, (Defendants,) Respondents. 

This suit is instituted to recover possession of a noabad talook 
in mouza Kheel Kudoo, which, on the 5th July 1845, was ordered 
to be settled with MahoiJaed Daim Nazir. 

The plaintiffs rest their preferrable, title partly on the ground 
that the disputed talook represents, to some extent, their proprietary 
right in two shahee or eight muggy droons of lakhiraj land, which 
by an English officer is alleged to have been conferred on one 
Bancha Ram doctor, in the year 1777, or 1183 B. S. ; and 
on their right to hold all new alluvion that by the gradual subsi- 
dence of a chur became annexed to the land allowed to Bancha 
Ram doctor. Plaintiffs state that in 1149 Muggy or 1787 A. D., 
Janfeingh, son of Bancha Ram, sold the land of his father^s grant to 
Rajbullub Canoongoe; that Rajbullub was succeeded by his sons, 
Bulbhudder Datnopdur and Hurdyal ; that in the revenue 
measurement of 1183 Muggy the land was measured in their 
possession; thdt in the more recent revenue measurement of 1198, 
the land was found to amount to d. 11-2-17-3 ; and that this land 
xvas ortiered to be settled with Hurdyal, Bulbhudder and Damoodur. 
Further plaintiffs show Bulbhudder’s 5 annas share was in execu- 
tion of a decree seld to Bydnath Chowdree; that Bydnath sold 
his interest to Ealee Chunder and Kalee Dass Sein, and that Kalee 
l)ass resigned his interest to his brother Gunga Dass. Further 
it is shown that the chur continued to increase; that in 1205, or 
1843, it extended to d. 23-5-2-3; and that of this land d. 6-5-10 
were settled with Mahomed Daim, of which they claim a 5 
annas share. 

Mahomed Daim, in answer, relies in part upon the grounds upon 
which the land ^was assigned to him by the settlement officer, 
namely, on the fact that it adjoins the land of his turuf Brigo Ram, 
and lakhiraj land Basoodeb ; also on the alleged fact that it is a 
mere equivalent for what he lost by diluvion, and that Government 
as proprietor of noabad^land, is competent to assign the settlement 
of it to whom it pleases. 

Again, in appeal, the plaintiffs press similar pleas upon my 
attention : they aver that the land falls within the bounds of the 
sunnud of 1777 ; that it corresponds with the daghs of the revenue 
chittahs of 1183; that Mahomed Daim claimed the land as an 
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accretion, corresponding with his diluvion, not because it became 
annexed to his other property, and that tlie defendant himself in 
the lower court admitted he had no title to the land sued for, if* it 
could be found to correspond with the daghs of 1180. 

The disputed chur lies in a south-west and north-east direction, 
on the banks of the river Kurunfolee, but bulging it appears some- 
what outwards. It is intersected by several small streams running 
from the main land into the Kurunfolee. By the last measurement 
as already intimated, the whole chur extended to ^ over d. 23, in 
the midale lies the d. 6-5-10, sued for in this plaint, and on the 
easterly and westerly extremities of this patch, lies the remainder 
in two portions of seven or eight droons each, and of these the 
plaintiffs already hold their share. 

First, I remark that though the plaintiffs trace their title to an 
alleged lakhiraj sunnud ; neither the validity of the sunnud nor the 
liability of the land to pay noabad rent is at issue. The sunnud 
is assumed to constitute a proprietary right in the land ; and so far 
whatever that right might be, it is not disputed by the defendant. 
There seems no reason to ^ doubt that a gift of 2 shahee, or 8 
Muggy droons, was made over in 1183 Muggy to Bancha Ram ; but 
it is of more conse([uence to remark that in what manner th^ gift 
was carried into effect, to what* extent and in what manner Bancha 
Ram made his appropriation, we have no specific Evidence. 

The earliest tangible evidence relative to ^he land hdld by 
Bancha Ram is the chittahs of the public measurement of 1185. 
In speaking of this measurement I speak of a record which is^ not 
unexceptionable. On the very face of the copy of the •chittas 
supplied, it is noted by the collector that their authenticity is not 
vouched for. The measurement and settlemwit operations of that 
period continued incomplete, still with this reservation, I observe, 
that from these chittas the plaintiffs (appellants) show that at thSt 
time daghs running from 1 to 27, and measuring Muggy droons 
2-5-12-1 were recorded as the khyrat of Bancha Ram doctor, in the 
possession of Hurdyal, Bulbhudder and Damoodur; and^ that 
other daghs running from Nos. 28 to 42 were recorded in the 
possession of the same parties as khass seivaee dagh” land ; ^ of 
these last daghs appellants have stated that daghs 30 to 34, niaking 
about 9 kanees 6 g., represent the original land for which they 
now sue. I have said 30 to 34, but No. 31 is missing, and in what 
mode this dagh was distributed we have no distinct evidence. 

Thus then it will be understood that the appellants declare the 
defendant’s noabad talook to represent the daghs 30, 32, 33 and 34, 
but not wholly so. The talook sued for is ten times as much as 
these daghs measured in 1183; and this large excess they claim 
as alluvion. 

But this does not state the entire case. The land so measured in 
1183, was a few years later entirely washed away: from about 
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1186 diluvion beg^n, and went on to 1197 or 1198. How much 
land was destroyed in each year is not stated by the witnesses ; but 
the general inference to be drawn from their evidence is that for 
some years the river ran over the spot "where the daghs of 1183 
fell. About 1198 or 1199 new land began to form, and by the last 
survey, as already said, the chur measured above 23 droons. 

Now, it is clear that the plaintiffs (appellants) attempt to identify 
the new land is out of the question. The land of 1205 is not the 
land of 1183. It is not the same. In 1183, in the description 
of the. daghs 30, 32, and 34, three nullahs are mentioned : there is 
Nowakhalee, Fooleakhalee and Sona Manjee’s Khalee; but it 
is impossible to trace these nullahs in the streams which the chur 
shows now, there may be corresponding stream now ; but neces- 
sarily the figure of the chur, as has its extent, in any indefinite 
degree, altered. 

My first difficulty is to find that the possession by Hurdyal, 
Bulbliudder and Damoodur, of somewhat more than 9 kanees in 
1183, taken in connection with the fact that their possession was inter- 
rupted by the diluvion of the land at any time between 1186 and 
1198, entitles the plaintiffs to a 5 aniias share of the defendant’s 
talook with the land, the right vested in the land, was lost. We 
have now a new soil, with which Have arisen new interests, ex- 
cepting the interval of a footpath it forms part and parcel of tlie 
defendant’s propertyv So near and so complete is the annexation 
to his estates,' that with reference to common custom and the 
special provision of Regulation XL of 1 825, 1 am unable to throw 
over hk title in comparison with the superseded and very limited 
right exhibited by the plaintiffs. 

But further I am unable geographically to connect the daghs 30 to 
34 with the line of the chur which borders defendant’s original land. 
El 1183 daghs 1 to 27 for droons 2-5, represented Bancha Ram’s 
land, this is assumed to be situated in the easterly portion of the 
chur; and in lieu thereof, plaintiffs and their co-sharers have 
received now about 7^ droons. » From dagh No. 28, at the measure- 
ment of 1183, a new start was taken. Leaving the 27 daghs at 
a considerable distance buhoo bunddoor,” (as is written in the 
chitta) the re-measurement began and went on towards the west. 
In none of the daghs 30 to 34 is the main land referred to as 
a boundary : it is not said any where that they adjoin the turruf Birgo 
Ram, or the lakhiraj Basoodeb, as the disputed land now does. 
I know not at what interval the measurement may have occurred, 
nor can I say that the measurement of these daghs did not run to 
the westward, and a part from the estates now held by the defend- 
ant, and besides, the most important difference between 6 droons 
and 9 kanees (which was the alleged original of the present claim.) 
Still more baffles our attempt to mark o^ as it were, the position of 
the daghs 30 to 34 on the defendant’s talook. 



ZILLAH CHITTAGONG. 


Ill 


In the sunnud of 1777, the land granted is described as lying 
(in part) north of Ramsunker Canoongoe’s surhud or boundary. 
Possibly this refers to the turruf Brigo Ram, which was tjiat 
Canoongoe’s family estate. So from the eastern boundary given in 
the sunnud, Tek Churkandeep, as well as from the western point 
given as Chunderea nalah (the position of neither of which points is 
denied) there would appear to have been an intention of assigning 
the 8 droons somewhere between; but the exact nature of the 
ostensible right created by the sunnud is a very different matter 
from the question now before me, which is, whether I am to 
deny the legal right which unquestionably centres in the defend- 
ant. The new chur land, at least that portion which is now disput- 
ed, is an accession to Mahomed Daim’s estates. He is entitled by 
law to acquire the settlement of land so situated, and obviously 
his claim can only be postponed, if it can be postponed at all, to a 
prior and superior title. In itself defendant’s title is certain and 
determinate ; appellant’s title on* the other hand is uncertain and 
indeterminate, and what is more, from the diluvion of the old 
chur, appellant’s title to tlie new disputed talook has ceased to 
survive. • 

I accordingly affirm the decree of the lower court ; appellants 
will pay the respondent’s costs’. 

The 26th April 185r.* ^ 

No. 6 of 1850. 

Appeal from the decree of Moulvee Nazeerooddeen^ ^Suddei^ Ameen^ 
dated 2^th February 1850 . 

Maharajdeen Tewaree, (Plaintiff, )«Appellant. 

This suit having been decided by razeenamah after the pleadi^jgs 
were completed, the sudder ameen allowed a refund of half the 
value of the plaintiff’s stamp. Appellant claims the full value, but 
the order of the sudder ameen is perfectly conformable to the law. 
The pleadings must be held to haver been completed, and the case to 
have been ready for hearing: and accordingly only half of the 
stamp duty can be repaid. 

It is true that no rejoinder was filed by the defendants to the 
plaintiff’s reply ; but this was not imperative, the plaintiff’s reply 
was filed on the 31st December 1850 : if the defendant meant to 
rejoin, his pleading should have been filed on the same day ; but he 
did nothing, and on the 20th February the razeenamah was filed. 

Under these circumstances the appeal must be rejected. 
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Thb29th April I85L 
No. 322 of 1850. 

Jppeal from the decree of Moulvee Ferhutoolah, Moomiff of Bhojpore. 
Rubedass^ (Defendant^) Appellant^ 

veraua 

Eajbullub and Gungadass^ (Plaintiffs^) Respondents. 

The plaintiflPs professed to have bought 4 k. 14 g. of land in mouza 
Joozkola from Musst. Chunderkola on the 25th Phagoon 1209, 
and they sued to get possession of the land and arrears of rent due. 
Rubedass answered that on the 23rd Chyte 1205, Musst. Chundfi!^ 
kola had already sold the land to him. 

The moonsiff dismissed the suit, because Chunderkola being a 
Hindoo widow, with a minor daughter, was not competent to sell 
the land sued for, and to that order the plaintiff’s assent, having 
made no appeal ; but for the same reason the moonsiff at the same 
time quashed the kubalah held by the defendant Rubedoss. This 
is obviously irregular, it was enough to find that the plaintiff had 
no valid claim. What is the validity of^the defendant’s (appellant’s) 
kubalah, must be reversed till the question can be competently 
tried,* So much of the moonsiff ’s order as annuls the kubalah of 
Rubedass I reverse ; plaintiff’s will pay the appellant’s costs. 

' * . “ — ^ — 

. a The 29th April 1851. 

No, 470 of 1850. 

Appeat from t^e decree of the Moomiff of Hathaearee, Moulvee Abool 
Hoseein, dated 29th Augmt 1850. 

Mookir Alee arid Noorbuksh, (Defendants,) Appellants, 

c vexfus 

Rammohun Deo, (Plaintiff,) Respondent 

This suit was instituted by Rammohun Deo, proprietor of turruf 
Khemanund, to recover arrears'of rent (for the four years 1207 to 
1210) due bn account of a talook settled by the defendant in 1207. 
Plaintiff stated the talook to contain 5 kanees, and to consist of the 
following daghs of the last revenue measurement: viz. Nos. 6457, 

6458, 6459, 6460, 6461, 6462 and 6463. 

Defendants answered that the talook was an old talook con tainin g 
4 k. 16 g., and they stated the daghs to be as follows : viz. 645^ 

6459, 6460, 6461,6465, 6516, 6517,6518 and 6519. Further 
they said that the daghs 6457, 6462 and 6463, quoted by the 
plaintiff, belonged to another talook named Sooltan, and that it 
formed part of the tnrruf Mahomed Mnfzul. 

This very inOportant difference relative to the land, for which the 
claim is made, the moonsiff has not investigated at all. Plaintiff 
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expressly sued to recover rent (for example) of the daghs 6457, 
6462 and 6463, calling this land dashs of the turuf Khemanund, 
while the defendant answered that these three daghs belonged t^ a 
turruf not held by the plaintiff. Thus it may happen that the moon- 
sifF, who has entertained only the question of the arrears being due 
or not due, has decreed rent for land to which the plaintiff has no 
just title. 

The suit must accordingly be remanded for re-investigation with 
reference to these remarks. The value of the appeal stamp will be 
repaid. 



,,J14 ZlLlAR CBITTASONO, 

Fbkspnt: S. bowring, Esa., Officiatinct Adbitional 
/ Judge. 

^ The 7th April 1851. 

No. 414 of 1850. 

'Regular Appeal from the decision of Moulvee Syed Ahmed^ Additional 
Moonsiff of Deeangy dated \Zth June 1850 . 

Bamsoonder Sen^ (Defendant^) Appellant, 
versus 

Casheenad Thakoor and others, (Respondents.) 

Suit instituted 1st Novembpr 1848, for possession of a share 
of 5 kanees land, being two tanks and a house in Beeturbaree, 
total c. 16-2-2 purchased, and cancellation of magistrate’s order, 
and of the settlement with the ijaradar 63-11-4. 

^The plaintiffs stated that on the 16th Sawnn 1253 Eooloochunder 
sold his share, being one-third in nowabad land and tanks to 
plaintiffs, which plaintiffs again let to Hyder Ali as ryot ; that 
Kooloochunder and another shareholder being dead, their heirs 
apd other partners with Ramsoonder have ejected plaintiffs, and 
that a settlement was subsequently tnade by the farmer with Ram- 
soonder ; that the da^ .429 was never the property of Kooloo- 
chunder but of the&ral^of Boistubchum and another plaintiff’ j 
that plaintiffs complained to the magistrate; but the case was given 
against them, and again on the civil court, but withdrew the case 
in conscquencp of not having given sufficient particulars. 

The defendant Ramsoonder replied 4:hat the magistrate’s order 
, being summary should have been appealed within one year; that 
"the land is worth 150 or 200 rupees, being a garden ; that 
plaintiffs never offered to settle; and that they now claim a third 
share and wish to upset the settlement of the whole ; that defend- 
{mt bought the whme &om the shareholders on the 21st Poos 
1208, and settled with the farmer in the name of Mohundass on 
the 26th Maugh 1253 ; that plaintiffs are some Bramins and some 
Soodms, not men likely to purchase a tank in partnership ; that 
in the foujdaree two men claimed dagh 437, and now five. 

Goopeenath and other defendants and heirs of deceased share- 
holders, said they had s(fid l^e land to Ramsoonder. 

The plaintiff rejoined that the widows, heirs of shareholders, had 
no power to sell, and that the benamee settlement could not stan^ 

Kittammd defendant on his own petition, stated that Koolqo- 
chuqder was sole owner of the tenure, though measored as the pro- 
perty ofhim and others. 

Petomber Sen, also defendant, on his own petition, clumed one- 
^udf of the landi • . ' 
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The moonsiff considered that the ejectment of 
16-2-2 had been proved, also the settlement of ■ 

indnded in dagh 438, and that plaintiffs had purchased Ihejrijffipe , 
of Kooloochunderln daghs 144, 428« 437 and 438. He^reftukwTto • 
anpnl the proceeding of the magistrate as no copy bad been 
filed, bat disallowed me sale to Ramsoonder on account Oi^^e 
Vioos sale by Kooloochunder, and decreed for plaintiffs. . ' f 

The defendant Ramsoonder Sen appealed, pointing out dfscre^ ' 
pancies in the testimony of 'the witnesses to the kaballa filed by 
plaintiff, also in the evidence in the civil const, and before the 
magistrate, and stating that the kuboolent signed by Hyder Ali is’ 
fictitious. 

Judgment. 

It is not very clear to me under what title the plaintiffs claim 
the different daghs, nor can 1 ascertain it from their vakeeL A 
part, especially dagh 429, is smd to be the hereditary property of 
some of the plaintiffs ; but it does not follow that because it is so 
they are entitled to settle with Government faf it Other land is 
claimed as purchased firom«Kooloo^nnder, Wt this kaballa is not 
supported by very satisfactory evidence. The plaintiffs sa^r in 
their plaint, that the kuballa is dated 16 th Sawun 1253, the writer 
says 2nd Sawun, and the real date is the, ^6tL« The stamp was 
bought on 26th July 1846, and the stf;^||i|NrA:,the receipt on 27th 
February 1845. Several of their witnesses are «connected with 
them, and they have taken the very unusual precaution of causing 
witnesses to sign a chalan. The statement of the dofondant that 
the present pl^tiffs a|fe not the same parties who complained in 
the foujdaree has fiot^beep met, and from tho plaintiffs’ having 
made a complaint diet:e at all, so shortly after the death of Kooloo-* 
chunder, the inference is inevitabl»; that they did not obtain posses- 
sion under their kaballa. They have not shown that Kooloo- 
chunder had any right to settle or if he had, and they derive 
a right through him why the.whol^settlament should be reversed, 
because he had a third share. . ' ' ' 

The moonsiff has given the plaintiffs possession, which the 
magistrate refused to do, but says he will sot reverse the order 
which has not boon filed, though virtually he does annul it 
The kaballa held by Ramsoonder Sen, defendant, is objected to, 
on the ground that it is sij^jed by updows of deceased 8hare» . 
holders; but as it is distinctly stated, that the land is sold to coal^le 
them to pay their husband’s debts, the sale may be good, tt is, 
moreover, for the whole tenure not for a part as plaintiffs cldm. 

The defendant Ramsoonder being employed in the ootfectorate, 
suspicion attaches to a settlement made by him benamee, but the 
pj^imt is too vague, and not sufficiently proved, to allow tne • to 
coxlfirm the moonsifTs ojrder. 


13 
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1 annul the decree of the lower court, and nonsuit the plaintiSsf 
who will pay all costs in both courts. 


The 7th April 1831. 

No. 658 of 1850. 

Regular Appeal from the decision of Moulvee Sped Ahmed, Moonsiff of 
Satkanneeah, dated 25th November 1850. 

Eooloochunder Gokul and Odoychand, (Plaintiffs,) Appellants, 

versus , 

Chooramunnee and others, (Defendants,) Respondents. 

Suit instituted 26th June 1848, to correct the chittas of 
2-17 k. 3 c. of land, lakhiraj, and possession of 3 g. 3 c., with 
wasilaut and survey charges, rupees 1 1 1-6. 

The plaintiffs stated that they hold a rent-free tenure called 
Mnglinn and Bulram, in mouza Khoordkeonshe, measured in the 
late survey as daghs 6872, 6873 and 7019; but that defendants 
had caused the Pittas to be altered^ and instead of 6872 and 
687^ 7009 and 7083, to be recorded as plaintiffs’ land. Plaintiffs 
applied to the collector, but without result, but they still retain 

B tssession of k. 2-14, wUch are not in the zemindaree of Tez Singh 
azax^e, as state'd by ^ihefendants. They also claim rupees 12, 
SQTvey expense^ patcT td defendants. 

The defendant Chooramunnee replied that the land formed part 
of her talook of which plaintiffs have given a kubooleut, on wluch 
she had sued for rent in another case. ^ 

Anund Nurayen Ghose, the zemindw, dso replied that the land 
^'vvas in defendants’ tdlook. 

• The moonsiff observed that plaintiffs had not sufficiently identi- 
fied the land nor had they sued for correction of the daghs 6988 and 
6989, and that it was not clemr on account of what daghs rupees 
12 had been paid. He dismissed the suit. 

The plaintiffs appealed, asserting they had proved their case. 

. JUOOMENT. 

The plmntifh clmming land as lakliiraj, a report was called for 
from the collector, from which it appears that plaintiffs own daghs 
7009, 7019 and 7083, as lakhiraj. It has not been shown that 
defendants have encroached on these daghs ; but, on the contrary, 
that plaintiffs claim land in excess of what they now hold rent-free. 
This court is not competent to transfer land from the turruf to a 
rent-free tenure after the boundaries have been defined by the 
revenue anth'diities. The 12 rupees paid by plaintiffs appear to have 
iyeen, according to the evidence of plaintiffs’ witnesses, given an 
ihdncpment to file a kuboolojowab, but there is no written agree- 
- inoit whatever. I cannot decree this sum as given for survey 
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chai'geSj even were the payment fully proved. I dismiss the 
appeal. 


The 8th April 1851. 

No. 536 of 1850. 

Regular Appeal from the decision of Mr, L, JF, Hutchinson^ Moonsiff of 
Rutteeahy dated I5th August 1850. 

Shumud All, Oomed Ali and others, (Defendants,) Appellants, 

versus 

Moteeoollah, Sadej All and others, (Plaintiffs,) and Kassim Ali, 
(Defendant,) Respondents. 

Suit instituted 10th November 1849, for possession of 7 k., 

1 1 g. 1 c. of hasila land, with mesne profits, and to deduct the same 
from a fictitious kuballa, rupees 140-8-1. 

The plaintiffs stated that they, with their brother Kassim Ali, de- 
fendant, inherited a share in a talook of d. 2-2-14, in mouza Hussun 
Dundeen, turruf Mungutram Hazaree ; that plaintifis’ father dying 
while they were minors: \ibout sixteen years ago Kassim, the 
eldest brother, managed the whole share k. 8-13-2, being one-h^f 
of d. 1-1-7, and at the survey it was measured as his and Shamud 
Ali, (the defendant’s) ijmalee, and settled at 42 rupees jumma for* 
the whole d. 1-1-7. Kassim Ali, however^ in 199 M. S., sdd the 
w hole share as 9 kanees to the defendants, his cousins, owners of the 
other half of d. 1-1-7. Plaintiffs came of age at various dates 
between 1202 and 1209; one, however, being still a niinor, and now 
sue to reverse the sale by Kassim Ali, except as regards his own 
share k. 1 -8-3, and to cancel so much of the kuballa as transfers to 
defendants’ (plaintiffs’) rights, in k. 7-11-1, the remaining portion of 
8-13-2, inherited with Kassim AIL •They also claim wasilat 56-14-1, 
after deducting the jumma paid. 

Kassim Ali defendant replied that he did not sell ; but only mort- 
gaged the land, and afterwards offered to redeem it 

The defendants, Shamut Ali and others, admitted having inhe- 
rited the Idnd as partners with Kassim Ali in equal share, and that 
it was measured as stated by plaintiffs ; but they asserted that the 
entire estate having been bought by Government at a sale for 
arrears of revenue, all absolute right to the talook terminated. 
Plaintiffs not applying for settlement, the Government gave the 
talook to defendant and Kassim Ali, when the latter sold his share 
to defendants. The plaintiffs were not minors at the time as 
asserted. 

The moonsiff observed that both plaintiffs and defendants were 
grand-children of Yar Mahomed, from whom they derived their 
title, and Kassim could not sell more than his own share. He con- 
sidered that the land had however been mortgaged, not sold, as the 
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price was inadequate, and one of the witnesses spoke to the mort- 
gage. He considered the deed not binding on plaintiffs who were'^ 
minors at the time, and decreed for them, giving wasilat at 1-12 
per kanee. 

The defendants appealed, repeating their defence, complaining of 
the wasilat allowed, and denying that the price of the land was 
inadequate. 

Judgment. 

The talook was originally owned by Yar Mahomed, whose grand- 
children the plaintiffs and defendants, inherited d. 1-1-7 as their 
share. All right derived by descent terminated however, with the 
sale of the turruf for arrears of revenue and its purchase by Go- 
vernment. The revenue authorities renewed the ‘^sabij talook” 
to Shamud AU and Kassim Ali, and excepting their descent from 
Yar Mahomed and long possession, these parties had no claim on 
the Government. The issue is whether the brothers of those nam- 
ed in the Government grant of the talook are to be admitted to 
share in the tenure. The brothers of Shamud Ali took theirs, and 
the rights of plaintiffs rest on precisely similar grounds; they 
have^ perhaps a better claim as being minors at the time as has 
been clearly shown, the Government could make the settlement 
;with the elaer brother only. If not in law, their claim seems good 
in equity, and I do ji^t therefore allow that Kassim Ali alone had 
the right to sellithe tenure. The defendants appear to have been 
aware of this from the inadequate price paid by them : they gave 
8 rupees for 9 kanees, worth 1-12 eacli annually, certainly less 
than the value.* It is probable also that though the deed is one of 
absolute sale, it was feally intended as a mortgage only ; this being 
the usual mode of evading the usury laws, I therefore concur 
w«th the moonsiff, and confirm sa much of his order as declares the 
sale by Kassim Ali, of any but his own share, invalid ; but as no 
reason has been assigned for the delay of so many years in bring- 
ing this suit, I cannot allow thq wasilat ; I decree possession of the 
land to the plaintiffs, as shareholders, and costs in proportion to the 
amount awarded. 
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The 8th April 1851. 

No. 546 of 1850. 

Regular Appeal from the decirion of Moulvee Sped Jonah Ali, Moonsiff 
of Satkanneeah, dated I9M August 1850. 

Moulvee Gholam Ali, Hyder Ali, and Mobarik Ali, 
(Defendants,) Appellants, 
versus 

Meeah Jan, (Plaintiff,) Roslmn Ali and others, (Defendants,) 
Respondents. 

Suit instituted 31st July 1849, for possession of d. 3-10-15-1 
of land, with wasilat, rupees 264-10. 

The plaintiff stated that at a sale by order of the court, on the 
4tli July 1848, he bought the above land, the property of Roshim 
Ali ; that having called on |,the ryots to engage for their ,land 3 , 
he found they still paid to Roshun Ali and his brothers, who 
still retain possession, and the zemindar refuses to receive rent 
from plaintiff, who now sues. 

Gholam Ali and other defiipdants, brothers to Roshun Ali, replied 
that this person had only a fourth share in the tenure, whicRhad 
been inherited in equal shares by the four brothers from their fatW. 

Mahomed Nukkee and other kishtkars gave tha same reply. 

The moonsiff considered it had been shown <^at the four brothers 
had inherited equally, and that pltuntiff having brought Roshun 
Ali’s share, had acquired a fourth only in the tenure. He decreed 
for plaintiff, raving costs aiRl interest against Gholam Ali and others. 

Gholam Ali and the two other brothers appealed, objecting to pay- 
ment ofcosts and wasilat, and to full costs having been given, though 
the amount claimed had not been decreed, and objecting to the de- 
scription of the land by the moonsiff. • 

The plaintiff on the 3rd April only ptitioned that the whole case 
might ne reviewed under Construction No. g68, and objected to 
the stamp on which appellants had preferred the appeal 

Judgment. 

The moonsiff has, by an oversight, held Roshun Ali liable for the 
principal and the other defendants for the costs and mesne profits, 
while giving the decree really in their favor Roshun Ali will be 
liable for aU. The complaint regarding the description seems to 
have been abandoned b;f the vakeel for the appellants. If the respnd- 
ent had appeared within a reasonable time the whole judgment 
might have been reviewed ; but he ptitioned forty-one days after 
the appeal had been admitted. 

I modify the moonsiflTs order, giving cost against any other 
defendant than Roshun Ali, who will pay all costs in proprtion to 
the amount awarded, and the mesne profits on the land. 
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The appellants having applied for their costs from the respond- 
ent, on tlie ground they were unjustly made defendants, I disallow 
tho claim, considering that the case shows that without their assis- 
tance Roshun Ali could not have retained possession contrary to 
the court’s order passed on the sale. 

The 8th April 1851. 

No. 591 of 1850. 

"Regular Appeal from the decision of Moonskee Mahomed Akbur, Moonsiff 
of Rawooj any dated 2\st August 1850 . 

Ram Hurry, (Plaintiff,) Appellant, 
versfus 

Jeebun Kishen Rae and others, (Defendants,) Respondents. 

Suit instituted 23rd August 1849, to cancel a sale and restore 
to plaintiff atalook of d. 10-13-8-3, in shikeemee turruf, rupees 300. 

The plaintiff stated that he held in talook the above land, and falling 
into arrear for 1209, was sued by the ^mindar, and cast for rupees 
11 3-1 5, with costs and interest; that He arranged to pay by kists, 
but the zemindars, concealing this, ^caused the tenure to be sold, 
when it was bought by Becharam for 7 rupees. 

The zemindars (defgndants) denied that they ever agreed to receive 
paymdht by kists. • • 

• Becharam objected to the stamp on which the suit was brought, 
ana to the kistbundee not being more p^ifticularly specified. 

Thennoonskf observed that the tenure had been sold for arrears, 
and plaintiff though called on had adduced no proof of his plaint 
He dismissed the suk. 

The plaintiff appealed, on the ground that the moonsiff held his 
rSobukaree under Act XV. of 18 d 0, on the 26th July, and dismissed 
the suit on the 21st August contrary to Act XXIX. of 1841. 

Judgment. 

The moonsiff has dismissed the case contrary to Section 1, Act 
XXIX, of 1841. It is therefore restored to the file. 

Value of stamp to be returned. 
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The 9th April 1851. 

No. 553 of 1850. 

Regular Appeal from the decision of Syud Jonah Ali^ Moons^ of * 
Sutkanneeahy dated 16M August 1850. 

Abdool Baree, (Defendant^) Appellant, 
versus 

Meeah Jan and othefs, (Plaintiffs,) Respondents. 

Suit instituted 5th April 1849, to separate k. 1-18-2, from the 
jumrna-bundee of Abdool Baree, and expunge his name from the 
survey chittas of k. 1-18-2, and record tne names of plaintiffs, and 
settlement, rupees 1 5-14-1 7g. 

The plaintiffs stated that they inherited the above land, which had 
been given many years ago by Kassim Chowdry to his daughter as 
kunyadan, and that it is not included in the land of Ruhjoom Abas, 
the owners of which have no right to rent ; that by present survey 
the defendant’s name having been recorded as owner and settlement 
made with him, and plaintiff ’s objections not attended to, they 
now sue. \ 

Abdool Roboman defendant, on his own petition, denied anyjight 
in plaintiffs to the land. 

Bakur defendant corroborated plaintiff’s statement 

Abdool Baree did not appear. • • 

The moonsiff* decided the case exparte, and observed that tlie 
claim was not contested by Abdool Baree, who had not sued plain- 
tiffs for rent, and possession being proved, he decreed for plaintiffs. 

Abdool Baree appealed stating that when the suit was instituted 
ho was in Calcutta, and was never informed ^f it ; that Pet an is 
his gomashta, not Nuzrut All, as stated by plamtiffs. 

JUIIGMENT. , • 

When the appeal was ^admitted respondent were called on to 
show that Nuzrut Ali, as stated by thenf, was Abdool Barec’s 
agent, they have failed to do this, but independent of this material 
point, there is not sufficient prdof to adjudge the case, which was 
brought two days only before the expiration of twelve years. . The 
only proof is two or three witnesses, quite insufficient to warrant 
alteration, is a surve 3 r of so long standing when the delay in bring- 
ing the suit is not satisfactorily accounted for. 

I decree the case to the appellant, with all costs in both courts. 
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Tub 

Nfl. 1^50; ; 

Rtffulfi/ Aj[>pettl,/r^,tke deaiii^o/<^^)^^ Mahomed Jibur, Mooi^ 

Fuzl All. Ch9f(rd|^^ Hyc4«!r''A0» ,ani,'^famQt Ali, (Plaintiffs,) 

• ' .♦/' App^lWts, ' • 

' . ' ver^'r * 

Ha^ phowdlir j /and others, (De^da^,)- l^li^wndents. 
Suit' instituted 22hd Janniury 18S0, »ta>. .qwn a road iroin north 
to sp>ith. 1^ bans broad and 38 hatie Idng, 3 g> land, redoes 3. 

«The plaintiffs stated^t , that there are two roads in monza Quhna, 
one near tli^ defi»)dant*s honse^ leading <to a ' (ank, which road in 
Assar 1211, the defendants clos^ by a fence. ; '' 

The plaintiffs boraplained to ^e magistrate* Wt the 'road having 
been closed more |ban a month without rdsMt, and^pltdnffffs were 
told to use a door in the fenclj this door has since been closed, 
and a house is now bjiilt on the road.-, ' 

Mahomed Ali defendant admitted t|ie truth b£ the statement 
M^omed Hadoo denied therefwas any roadw any mention of 
one m. the survey chitta. f A,^. .ditdh. funs accrosa the spot wiiero 
the road is said to, be: the suit is malicious.! ‘ ‘ 

c The,moonsiff obsewed that the rqad, 'described is through dc- 
fepdant’s baree^ tliat.plainti^ have proved no right,, nnd mat no< 
road could be open without ^dat inconvenience to defendant 
Mahomed Hadoo, he dismissed the suit * 

Xhe*plaint^ appealed, repeating their plaint 
, JudgmBbt. 

at , - * 

*13*® plaintiffs’ witnesses? call the road " Kpopeea,” equivalent to 
pj^atOpand adnitthat it runs thfoughthe defendant’s premises^ and 
* could not be open to all persons wUhout great discomforl; to tbe 
defends t The whole, ^yidencu slwjws jthe road to have usqd ' 
his pei^mission, and the pnlj[ ppintj which w^uld bave shown as 
public right of way, viz., VnetW 4t existed W the house was 
built py. the defendant, Vas not enquired ' info; The evidence not 
being aufficietit, I dismiss ihe appeah , ^ , 
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Tsa^^at 1851. 

’ Na 6^*^ 185ft’ 

Rtgtdur Jfipealfnhn ivlfiturt U^fn^ot 

‘Imbpvt^ iattet 24^5 4i($riwf*i 850. 

Jan AU iilKWhfy, (ilaintif,) Ap^wit, . ' ^ 

‘ »«‘*«** **'*^ 

Hossein M and P. C ^d» (Defendants,) ^Respondents.' , 

Sdit inst^tnled fsth 1850, to reoovet 20 rppees 

cash, and iU^ally dlstrarndd.) ‘ 

The plah|atf stated ^at he held ne land under the' defendant 
Reid in turfuf T^ta Tewares, uotirithstanding irhich both defen- 
dants attached nh property for rupees' 14-10, alleged to be due 
for 1209, wd sold it thtoiigh the Sale bommissioner for 8 ra- 
peea Rdeedas, who>,i^ distridned, wUl be sued separatelj^ 

He (plaintiff) snjed Ife^ire, but the case was stTqck off the file on 
the 5th Fehruai^ 1850. ' j> 

h&.'Reid (d^nd^t)^J that plaintiff and^is father previonsly 
had long held 4 fit 17-fi,.itahis MQiiudaree. Defendant distrained 
on default of, plaintiff to pay. in' • 

The moonsiff ohsnrvcjp that.ppiSntiff ha^ not sued within oiie 
year, and dismissed the s^t. . 

The plaintiff a^^iealed, joliseitnag that de^dant had given no * 
proof, and that the moonsiff. had quoted t& Regulation under 
Whidi fip acted. ■ '.t - 

JonaMENv. ' f ' K * ' 

The property of the pljuntiff was attatAed and sola for arrears 
of rent, and the object oft his vakeel was to^how that no special 
law of limitation appffad. to the case. He quoted Section 6, 1^ 
gqlation yill of 1831, and asserted that ther^beingaio order of toe 
collector in the ca^, it came under Regulation III. of 1783. ' 

Th» zemindar attached the prqpeir^, it is hlleged illegal^, and 
where one year is everywhere W tw' Relations idlmved^as the 
period dwrine which*ro^s|!bay be obfaipefl for sueh an ac^ I ’ 
^not consider that^t was evdr intend^ to allow 12 yean, to •en- 
courage appeals toifie civil rather than to the revenue* coUrtsr The 
case being to recfover mipi^ for ‘an illegal act oomes also partly 
under Section 7, Regolation II. of 1805. < * 

I concur with the moonsiff, ahd4>9BnBS'the appeaT. 
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The I4th ^pril 1851. 

' 1^0. 556 of 1850. 

Regular Appeal frdpi the deciiiott of'Syud Jonah Alt, M.ooasiff of Satkan- 
neodh, dated 3rd September 1850 . 

, AlpRnd Jaflur Ali, (Defendants,) Appellants, 


Banker AH and Jubbur All, (Blaintiffs,) Res|)ondents. 

Suit instituted 13th January 1849 for 3 k. 16-1, being a tank, 
and to necQrd the names of plaintids as occupants in Ueu of Maho- 
med Aihi and others, and correct the survey chittas. 

The pl^ntifPs slated that they had always had possession of a tank 
in mouza Kulmeerza, but #hicb defendants also used on 2nd Maugh 
1196: it was measured as dagh 1877\lakhiraj bazaftee zimmah 
Alam Chowdhry ; bui; defendants have caused plaintiffs’ names to be 
expunged from the chittas anej, their own substituted. 

The defendants replied that^the tank is their property ; plaintiffs 
never had possessiem, it was bought by’ their ancestor I^uckeer 
Mahomed. They objected to the-atanafi. - ■ ^ 

The plaintiffs denied any sale tp Fuckeer Mahomed, but said the 
tank was dagh 36 of the Purvey ot the turruf in 1126 M. S. 

The moonsid considered that the tank belonged to plaintiffs, it hav- 
ing been dug by tliejlt ancestor, and that the sale was not proved as 
had it taken place, the tank wQuldhavp in 1126 been .surveyed as 
defendants’ ^ropeiity. He decreed for plaintiffs, but directed that 
defendants should Wd possession as ryots. 

iDhe defendants a^aled, repeating their defence, denying that 
plaintiffs objected ^t , the survey to the measurement or ever 
had possessbn, dso denying that the plaintiffa had proved descent 
£ft>m Alam Chowdhry, or wat the land was lakluraj. 

* ..Judgment. 


Thei..i88ue is whether the tank is in fhe turruf, or in the late 
lakhirhj tenure. No objection seems to have been made' to the 
survey dagh until onerday prior to the expiration of 12, years, when 
this suit was brought Defendants appear to ^ve long held posses- 
sion, >and there is no proof that they did so' merely as ryots of 
plaintiffs. . 

’ A point* which was urged in this court is, in the absence of other 
evidence, inipdrtant The tai^ is called after Fuckeer Mahomed, 
through 'whpxn -defmidants cltum, the deed of sale to this person, 
dated 1123, (1761 A. D.) hardly admits of proof. 

The objecteo to the stamp by defendant appearing valid, a du- 
plicate to mike up the value was filed by plaintiff. 

J consider the. el^dence insufficient to warrant interference with 
ihe survey, apd therefore annul the order of the moonsiff, and decree 
the cajM to the appellants, with tdljcosts. 
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The 14th April 1851. 

No. 567 of 1850. 

Regular Appeal from the decision of Mouhee Ahdool Jubbur, Moonsiff of 
Issapore, dated I6th August ^1860. 

Jan Ali Chowdhry, (Defendant,) Appellant, 
versus 

Muttronath Surma, (Plaintiff,) Respondent. 

Suit instituted 2nd November 1849, to cancel a kubooleut 
il Wally taken. Sicca rupees 5, or Company’s rupees 5-6-4. 

The plaintiff stated that he held no land whatever under defend- 
ant in turruf Doulut Morad; but that on the 12th Bysakh 1200, 
A. p. 1838,) Jan Ali (defendant) compelled him to sign a paper, 
paying he held a kubooleut from him (plaintiff,) for 2 k. 5 g., at a 
jumma of Sicca rupees 5-1, and that if the laqd should be surveyed 
as his (defendant’s) son’s property, the kubooleut would stand good, 
if not it would be returned to plaintiff. The land was not surveyed 
as the property of Jan All’s sons, nor did defendant ever collect of 
plaintiff till now that he deRiands rent Plaintiff complained before 
this, in communication with other parties, but withdrew* l\is 
complaint • 

The defendant Jan Ali replied that plaintiff had given the 
kubooleut voluntarily and h^ paid rentVgr two years. He ^ 
observed that formerljr three persons had sued for ^his land ; that 
plaintiff had formerly exchanged some land, viz., a tank, for some 
lakhiraj, consisting of k. 2-5 with Jan All’s father aud Abelochun. 

The moonsiff considered that it had been prbved that the kuboo- 
leut had been taken under compulsion, and observed that the 
defendant admitted that the one produced was that in dispute* He 
decreed the case, and cancelled th^kubooleut • 

The defendant appealed, denying that plaintiff had proved his 
case, and complaining of the delay of years. He also stated 
that the land had been wrongly , desqpbed. 

Judgment* 

The first point argued by the appellant’s vakeel was whether 
the plaintiff should not be nonsuited, for not having brought his 
suit within one year of the alleged illegal act It has beeivusual 
in this district to allow suits like the present to be institufed at 
any time within 12 years, from which practice this inconvenience 
has arisen ; that cases are freq^uently tried twice;. once to determine 
whether the kubooleut has been legally taien or noti and again 
when the zemindar has claimed rent There is no yule laid down 
as to limitation in such cases, and the action notbeing^for damages^ 

I have a doubt whether Section ,7, Regulation II. of 1805, will 
apply. The Sudder Court has, however, determined that actions 
for withholding receipts under Section 63, Regulation VIlL 
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of 1793, must be preferred widiin one year, (Sadder Dewanny 
Adawlnt Reports, vol. VI, page 26.) An action for such receipts 
is not for damages any more than in the present case, and no 
specific provision having been made in either, the same principle 
should, I consider, rule both. It is also to be observed that the 
regulations generdly prescribe one year as the period during 
which ryots may obtain redress for illegal acts on the part of their 
zemindars, and I cannot consider that compelling a ryot to give 
a kubooleat, was ever intended to form an exception to the general 
rule. In refusing to entertain suits to cancel kubooleuts after the 
lapse of one year the ryot, moreover, is not prevented from plea(£ng 
that the engagement to cultivate was forced on him, whenever he 
may be 8uc« for rent by the zemindar. Taking this above view 
of the law, I must decide accordingly, though regreting that in 
doing so, some inconvenience may arise from a dinerent interpre- 
tation of the Regulation by judges exercising authority in the same 
district. This must be the case unless the former practice of 
allowing suits to cancel kubooleuts, to be instituted at any period 
within twelve years, bo abandone(L . One benefit can, however, 
be df rived from the change, ryots wflino longer, when about to be 
sned for rent, be able to anticipate, their landlord by challenging 
their kubooleuts in court, thus causing the case to be tried twice. 

1 haye the less hesitation in nonsuiting the plaintiff in the present 
iii^ance, as his wifnesses are scarcely from their connection with 
him to be creaited ; and according to his •own statement some 
fraud on the survey, to which he was a willing party, was contem- 
plated* when lie gave his kubooleat, and he now desires escape 
mom the consequences of bis fraudulent act 

On the ground tHkt the suit should have been instituted within 
ope year of the 12th Bysakh ..1200, (May 1838,) I annul the 
moonsifiTs order, and nonsuit the plaintiff, who will pay all costs. 

* ————— 

The 15th Afbil 1851. 

Na 595 of 1850. 

S^/tUmr Appeal Jhm a deeitim ef Mr. L. W. HaUMaam, Mmtuiff of 
Putteeak, dated Idth Jme 

Nemoi Chum Nundee, (Defendant,) Appellant, 

' ■ ttttw ' 

Ibsl^ Ghija, (Haintiff,) dopeenath Nundee and others, 
(Defendants,) Respondents. 

$0IT iatditnted 10th December 1849, to recover rupees 1-1-8, 
including damages# rent illegally ^distrained for. 

. The jaaintiff stated that he hu always paid rent to Eebol Eissen 
find Moraree Dhur Nundee, rupee 1-4 per annum ; but that the 
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defendant Nemai Churn Nundee had distrained on him for annas 
6~8y as a. third of the rent» and sold the property through the sale 
commissioner^ keeping himself in all annas 8-10. » 

Nemai Churn Nundee replied that plaintiff had^ on the 16 th Cbyte 
1203, given him a kubooleut for the land. 

Kebul Kissen Nundee (defendant) replied that Nemai Chum held 
a third share in the tenure. He entered into particulars of descent 
from the ordinal proprietor. 

Moraree Dhur Nundee replied that the tenure was held by him 
and Kebul Kissen in equal shares. Nemai Churn had no right. 

The moonsiff observed that no previous payment of rent to 
defendant by plaintiff till 1209 had been proved, nor did Nemai 
Churn ever appear to have had possession ; that the kubooleut 
was suspicious, from the witnesses being related to defendant : he 
decreed for plaintiff. 

The defendant Nemai Churn appealed, repeating his defence. 

Judgment. 

A similar case in which Nemai Chum was defendant was tried 
by me in December last, (mofussil decisions, page 334, December 
1850), plaintiff never appeaw’to have had possession of any part of 
the land for which he claims rent. The kubooleut is suspicious, 
being witnessed by appellant’s relatives, not by persons of plaintiff’s 
rank in life. Plaintiff has proved regulai; pdyment to Kebul ^ 
Kissen and Moraree Dhur Nundee of his rent,* mid to them alone. 

I now adjudge on the distraint only : if appellant has othbr 
claims on the tenure, he must bring them forward in the usual 
manner. The appeal is dismissed. • • 

The 15th April 1851. • 

No. 598 pf 1850. , 

Regular Appeal from the decision of Moulvee Ahdool Jubbur^ Moonsiff’ 
of lesaporcj dated 30th September 1850. 

Deep Chund Podar, (Plaintiff,) Appellant, 
oersus 

Dattaram and others, (Defendants,) Respondents. 

Suit instituted 15th February 1149, to recover 6 annas, value 
of 6 bamboos, cut by defendants. 

The particulars of this case are given at page 45, mofussil deci- 
sions for May 1850, when it was return^ tor re-trid to the moon- 
siff: it not being evident whether llie bamboos grew on a plot of 
waste, or of incremental land, and the moonsiff was directed to send 
an ameen, and also to ascertain whether any punchayet had on a 
former occasion met to decide the dispute. 

The moonsiff on the second trial ol^rved, that the bamboos were 
on the waste land near Bamdhun’s house; tliat Ramdhun held 
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possession eight or ten years ago^ and then plaintiff for one year^ 
when Dattaram obtained the land; which is bounded oil three sides 
by his talook; and on the 4th by the nullah ; that plaintiff had 
admitted that the pottah held by defendant was for a part of the 
land for which he plaintiff held a chittee from the zemindar, and 
the bamboos are in the land leased by defendant. He dismissed 
the case. 

The plaintiff appealed, repeating his assertions, asserting that the 
bamboos are on old, and the pottah is for new incremental land, and 
complaining that the moonsifi' admitted the bamboos to have been 
Ramdhun’s, and decided against plaintiff. 

Judgment. 

The issue is whether tlie bamboos grew on land the property of 
Ramdhun through whom plaintiff claims or on the land of defend- 
ant. The principal evidence is that Ramdhun sowed and cut the 
bamboos, but as asserted and proved by defendant, by permission 
only ; in other respects the plaint is contradictory. The plaintiff 
says the land was RamdhuDS, if so and he purchased it on the 
2nd Assin 1207, why did he on the^ 2nd Falgoon 1208 take a 
chittee or promise of lease for it from the zemindar. In appeal, he 
states that the land is old incremental, but there was no mention of 
this before. The ameen’s plan shows the land to be surrounded by 
defendant’s, and if incremental, such as he could justly claim the 
settlement of. Possession of waste land is not easy to prove, and 
each party has given evidence of its having been with him. 

Under all t^e circumstances and the contradictions in the plaint 
and appeal I have noticed, although the defendant has produced 
no proof of the salts ^he has alluded to, I consider the proof to be 
strongest for the defence, and therefore confirm the moonsiff’s order, 
and dismiss the appeal. c 


The 16th Apeil 1851. 

No. of 1851. 

Regular Appeal from the decision of Moonshee Fuelul Rohman, Acting 
Moannff tf Putteeak, dated 19 M December 18 .^ 0 . 

Akbur All, (Plaintiff,) Appellant, 

. versus 

FuzIpl Bc^npaii^i^w and All, (Defoidants,) 

Respondents. 

StTiT institnted 23rd November 1848, tq cancel one of two 
knboolents; one for 3 and one for 2 rupees, and tbe summary 
of 8rfi January 1847, rupees 8-12-6. 

. Thp- | Jaintiff stsM tiiat be hdd 1 kanee of lakhiraj land under 
'ibe defendmit Khuerul Nissa, in mouza Burdoon,uudera kubooleut 
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dated 12th Bysakh 1205; but under Fnzlul Rohman be held 
no land> but that this defendant had attached plaintiiPs prof^ty for 
an alleged balance due for mouza Temobannee. Plaintiff gaare 
security, but, on production of a forged kubooleut by Fuzlul 
Rohman, the case was given against him. Plaintiff then complained 
to the moonsiff at Satkanneeah, but Burdoon being in Putteeah, he 
was referred there when he brought this suit 

The defendant Fuzlul Rohman replied that the kubooleut Wa$ 
genuine; that the term for bringing the suit had elapsed; that 
Khuerul Nissa bad applied for settlement of the land, but had been 
refused. 

The moonsiff dismissed the case, observing that though called on, 
plaintiff had not shown that he sued at Satkanneeah; and more than 
one year had now elapsed since the date of the summary orders. 

The plaintiff appealed, repeating his plaint, and complaining that 
the moonsiff gave him no time to file the order of the moonsiff at 
Satkanneeah. 

Judgment. 

The land has been shoucn by plaintiff to be the property of 
Khuerul Nissa, and the moonsiff’s order at Satkanneeah prove»that 
the suit has been brought within the prescribed period of one yesir. 
Fuzlul Rohman has given no proof of his assertions, and though 
summoned, has not appeared. \ ^ • 

I decree the case to the apjpellant, reverse the orders 6f the deptity 
collector and declare the kubooleut dated 26th Bysakh 1206 pur- 
porting to bear plaintiff’s signature, and held by Fnzjjul Rohman to 
be invalid and give all costs against this same person. 


The 16th April 1851. , 

No. 600 of 1850. 

Regular Jppeal from the deeition of Moulvee Aitdool Jubbur, Moontiff 
of Issapore, dated 9t\8gptember 1850. 

Ramrutten, (Defendant,) Appellant, 
vernu 

Kooloo Chnnder and others, (Plaintiffii,) Respondents. 

Suit instituted 2nd Februaiy 1850, to cancel a settlement 
made with Ramrutten Podar on 29th Aimst 1847, for 1 k. 17 g. 
of land nowabad, and settle it initb plaintiS, rupe«i 5;8-9. 

The plaintiffs stated that ^ehr father ' purchased 2 smaQ' pilots of 

f round consisting of 1 k. 17 g. and 13 g.; and 1^ it to them on his 
eath as one tenure. At the survey the land was measured wi^ 
other plots in all k. 4-16-1 as nowabad, and settled with Kdbloo 
Chnnder ; but that the additional collector then ducovtired 
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k. 1-17, the land sued for, had not been assessed. In' the absence of 
plaintiffs the land was settled with Bammtten <m the 29th Aucnst 
; k. 2-19*1 remained with plaintifis, but Bamrutten never nad 
, possession, and on his applying to alter the chittas his request was 
rejected. 

The collector gave no reply. 

Bamrutten deimdant replied that he had inherited 2 kanees of 
kmd, which he had-jumortgaged to Hareechand, whose heirs had 
given it back to him (defendant ;) 13 gnndahs had been decreed to 
plaintiffs, who at the survey caused the whole to be recorded as 
theirs, but the deputy collector gave defendant 2 k. according fo a 
decree of the moonsiff. Defendant has in another suit sued for 
correcticm of the chittas. 

The moonsiff observed that the judge’s decree of 27th January 
1836 showed the land to have been bought by plaintiffs’ father of 
Hareechand, who had himself purchased it of Bamrutten and his 
uncle ; that the decree quoted by defendant had been disallowed 
as obtained W collusion, and that long possession had been with 
plaintiffs. He decreed accordingly. 

The defendant appealed, repeating hfs defence, but differing as to 
the lihme of the ryot occupying the land. 

JUJDOMBNT. 

. Thejand was surveyed as the property of plaintiffs, and there 
is po reason to sppp6ira that defendant held possession at any time 
after the sale of it to Hareechand about 1193, or 20 years ago. 
In the jtther case Ka 601 he has filed a decree, dated 30th August 
1828, ^ving liim rent for some land, by consent of the parties, 
but on 27th January 1836, the judge considered this decree 
as coUusively obtained and of no value. The plaintiffs having 
shown continued possession, and^the defendant no right whatever 
to the settlement, I confirm' the moonsiff’s order, and dismiss the 

•we*!* . 

Thb 16t6 April 1851. 

No. 601 of 1850. 


■Sigftd 0 r the deeiuon of Meulvee Ahdool Jubhur, Moantiff 

if htdpon, dated 9th S^tmbtr IH5Q. 

BiUnrtitten, (Plaintiff,) Appellant, 


WrfM 



1849, for {MoseSsioD J k, 17 g. 
of itdwalad mesne profits and interest, rupees 80-7-3. 

e plf&itiff idiited that the above land, di^hs 4890, 4891, 4894, 
4995, de(n:eed to him im 30th Angnst 1828, 
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and settled tor with tlie Gbrernment. Defendants have dbtaiaed 
and still hold possession. 

Kooloo Chnnder and other dependants replied as in the precedh^ 
case No. 600. . 

The moonsiff, referring to the case No. 600, dismissed the snit. 
The plaintiff appealed, repeating his plaint 


Judgment. ^ ^ 

In the foregoing case I have state^nv reasons for believing that 
the plaintiff has not for many years had possession of the land, and 
on the 27th January 1836 the judge declared the decree under 
which he claimed to have been obtained by collusion. For these 
reasons and those stated in snit No. 600, 1 dismiss the appeal 


The 17th April 1851. 

No. 607 of 1850. 

Regular Appeal from the decision of Moulvee Zeenutoollah, Moons^ of 
Noaparah, dated 3rd September 1850. 

Suffer Ali and Musst Moo&eea Beebee, (Defendants,) Appellants, 

^ersus • 

Esanchnnder, (Pltiintiff,) Respondent 
Suit instituted 5th January 1850, defab^tion of character, 
damages rupees 150. • • 

The plaintiff stated that he was formerly a muhajun, and now 
tehseeldar on the estate of Akber Ali, on whose account he dis- 
trained defendant’s propdfty for a balance due, when he was abused 
by both appellants and by KhuerOtollab, and threatened by them. 
Being a respectable man, and having been treated with great indig- 
nity, he brings this suit • * 

The defendant Suffer Ali replied that he was absent when the 
proTOrty was distrained, though the other defendant, his wife, was 
in the house. On his return nome and asking why the cattle had 
been distrmned, he was abused by plaintifi^ whom he has sued in 
another suit 

The moonsiff considered that the witnesses proved that plaintiff 
had been grossly abused and thrmtened b^ defendants (appellants), 
he acquitted KhnerooUah and gave ^untiff 10 rnp^ daiqag^ 
and costs. 

The defendants appealed, repeating their defence, and cnatplaining 
that costs on the nul aacont sued fer had been aUotein hjf tbS 
moonsiff , » < ‘ ‘ 

JtmOMBKT. r 

The plaintiff, as tehseeldar, distrained the defendant’s propes^ 
for a biuance admitted in the other case (No. 608 ) to be justly dite?' 
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The witnesses show that he (plaintiff) was threatened by the male 
defendant, and grossly abused by both. Tehseeldars must be pro- 
.tected in the execution of their duty, but in the present instance 
I consider the plaintiff’s proper course would have been to have 
applied to the magistrate, instead of suing for extravagant damages. 
I confirm the moonsiff’s order so far as the amount of damages 10 
rupees is concerned, but as a civil suit was not necessary, I leave 
each party to pay ^s own c^sts; modifying so far the moonsifiTs 
order. 


The 17th April 1851. 

No. 608 of 1850. 

Regular Appeal from the deeieion of Moulvee Zeewutoollah, Moonsiff of 
Noaparah, dated Zrd September 1850. 

Suffer Ali and Mookeea Beebee, (Plaintiffs,) Appellants, 

verms 

Esanchunder, (Defendant,) Respondent. 

Suit instituted 6th March 1850, for defamation of character. 
Damages rupees 64. 

The plaintiffs stated that their property was distrained by defend- 
ant under the circumstances detailed in their defence in the other 
case No. 607, md bfi remonstrance by Suffer Ali for having dis- 
trained the cattle for so small a balance, plaintiffs were grossly 
abused by defendant 

Esfnchundbr defendant replied in the terms of his plaint in case 
No. 607. 

Koorban and Tdfan Ali (defendants) replied that they went to 
^istrmn the property, and were abused by plaintiffs. 

The moonsiff observed that tbe defendants went to distrain pro- 
not to abuse plaintiffs, whose witnesses he did not credit 
esppcially as this suit was in^tuted two months after that brought 
by defendant. He dismissed the case. 

The plaintiffe appealed, repeating their plaint, and referring to the 
other case. 

JUOGMEKT. 

T|iis plaint was brought two months after Na 607 instituted by the 
defendant Esanchunder. If the plaintiffs had been abused as stated, 
they would hardly have waited so long to bring their action, nor 
is it at aB likely ^ plaintiffs never returned any of the abuse as 
stated by t^r witneseea. I consider the facts to have been more 
ooirectily stlihMl in the other case No. 607, and dismiss the a^ipeal. 



ZILLAH CHITTAGONG. 


133 


The IdTH April 1851 . 

No. 554 of 1850. 

Regular Appeal from the dedaion of Moulvee Syed Jonah Alt, Moonsiff of 
8atkanneeahi dated ^th September 1850 . 

Mobaruk Ali, Gol Mahomed and Buksh Ali, (Plaintiffs,) Appellants, 

tereua ^ ^ ^ 

Omroa Singh and others, Zemindars, (Defendants,) Respondents. 

Suit instituted 21st December 1849, to cancel an illegal settle- 
ment of 1 1 g. 3 c. 2 dt. of land, not to be found, deduct the same 
from the jumma and correct the chittas of the survey, rupees 
11-12-4. 

The plaintiffs stated that they held a talook,of which 19 gundahs 
were the property of Mabaruk Ali, in the zemindaree of the defend- 
ants ; Mabaruk Ali paid separately for his share. At the survey 
the ameen measured on the 11th February 1837 the daghs 
1905 and 1918, 11 gds. 3 c. as nowabad, and the remaining 19 
gds. as lakhiraj buzuftee, giving a total of k. 1-10-3, The total 
is, however, only 19 ^s. 0-1 k. in reality, and the •rest 
11-3-2 does not exist. The nowabad was settled with Mobaruk 
Ali, and the lakhiraj bazuftee with all the plaintiffs : rent is now 
paid for the g, 11-3-2, not to be found, Plaihlsff sued befo#e,but 
owing to irregularity, withdrew the suit on 11th September 1849. 

The defendants replied that Mobaruk Ali alone should have sued, 
and objected to the valuation : they further objected that the suit 
was brought after the lapse of 14 years, and if it had been brought 
before this date, defendants cotm have obtained a reduction of 
jumma from the collector which will not be allowed now ; that the 
total quantity of land, not to be found, is k. 1 g. 3-3, for a part of 
which only this action is brought; that the former settlement was 
cancelled, when the raehal became Government property.^ 

The moonsiff observed, that the estate was Government property, 
and the court had no jurisdiction, and that it had not been statM 
how much land was held by each plaintiff. He dismissed the plaint. 

The plaintiffs appealed, reputing their plaint, and complaining 
that the moonsiff had not invdsligated their suit 


JunciHENT. 

The moonsiff is in 

from the fact of the melw hem Goyi^fim^ 
tiff^ seem liable to nona\ijiio^,4lP%.'|^ 

11th February 1^7,;and’^#^ttt 
-It is? for^ 

have 
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not given, this plea may also be barred nnder Section 14, Regu- 
lation III. of 1793. The interest of the plaintiffs Gol Mahomed and 
Ruksh Ali is not apparent from the plaint The respondents 
having, though summoned, offered no objection ; I annul the moon- 
siff’s order, and nonsuit the plaintiffs in the original suit ; they 
will pay all costs. 

The 22nd Apbii. 1851. 

Na 610 of 1860. 

Regular Appeal from the deeimon, of Moonshee MaJumed Akbur, Mootudff 
of Rawotgan, dated \2th September 1850. 

Abdool Jubbur, NuzeebooUah and HasunooUah, (Defendants,) 

Appellants, 

venue 

Sheikh Amanut and Fuckeeroollah, (Plaintiffs,) Respondents. 

Suit instituted 16th August 1849, for possesssion of 1 d. 5 L 
kackhola, rupees 3-12. 

The plaintiffs stated that the kackhola of Hurlungamara, daghs 
1107 to 1109, was measured , as theirs, and settled with them 
ug nowabad, together with 2 other kackholas their property. In 
1200 they sued defendan]ts for cutting the grass, and obtained a 
decree for 2 kackholas, but were unable to prove previous posses- 
sioi) ef HurlUngama^a and lost their clum for damages. Their 
r^ts were, hoVever, established by the decree. 

The defendants replied that the kackhola is Hnrrunskaya, not 
Hurlangamara, as stated by^ plaintiffs, who having sued once and 
been cast cannot bring tto action. The plaintira had caused the 
Wkhola to be settled with th^'in defendants’ absence. 

The plaintiff rejoined that t^e forma suit for value of grass, did 
ilbt prevent them suing for possession. 

Tne moonsiff observed that defendants bad after the lapse of 13 
yarns sned in anotherccase to correct the chittas ; that the survey 
shopped t^ land to >be as described by plaintiffs, and was settled 
with thw; that the kabooleut filed by defendants has the year 
oidy mentioned ; one is 20 years old, when the grantor was probably 
a coild. :lle decreed for plaintiffs. 

The defendant appealed, repeating tiieir defence, and denying that 
piftitiriffa had proved their case. 

Judgment. 

The (diitta of survey with which in the other case^ Na 611, I 
have mffosed to interjiere, shows the land to belong to plaintifts. 
They wed before for the grass but their clsim was Kgected by the 
mpontiff on tiie j^und that they had not shown previous posses- 
sion. tide dofs not seem to bar this suit ui^er Section 16, Regu- 
latioB lit of it93. ^Hie chitta is prm&faoie eridwce t^ in 1838 
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plaintifFs had possession^ and with the discrepancies in defendants* 
statements noticed in the other case^ I decree this on the authority 
of the survey, and dismiss the appeal Plaintiffs (respondents,) who 
have appeared unsummoned, to pay their own costs. 


Th% 22nd April 1851. 

No. 611 of 1850. 

Uegular Appeal from the decision of Moonskee Mahomed Akbur^ Moonsiff 
of Bawoojan, dated 12 th September 1850. 

Abdool Jubbur and others, (Plaintiffs,) Appellants, 
versus 

Amanut Oolah and others, (Defendants,) Respondents. 

Suit instituted 13th Npvember 1849, to correct the daghs and 
to cancel settlement of 5 kanees Hasila land, and including it 
in 1 droon waste, to settle the tenure with plaintiffs, rupees 15. 

The plaintiffs stated that they had held long possession of Hur- 
rungkaya kackhola ; that it was measured as theirs in the khet 
chittas, but that these were altered by the defendant Amanut 
Oollah, who was the surburrakar only; this person caused* the 
settlement to be made with def^dants. "^he plaintiffs now sue to 
correct the chittas, dated 17th Chyte 1198, c^i^dfor settlement. 

The defendants replied that this suit was iDerely ' instituted in 
consequence of their own (No. 610) Amaimt Oollah^never was su^- 
burrakar of the kackhola. 

The moonsiff dismissed the suit under Section 14, Regulation 
III. of 1793, and referred to the ot^er case. 

The plaintiff appealed, stating that the cas^ had been brought 
within 12 years, and referring to the other case. , 

Judgment. 

The chittas are dated 29th March 1838, or 17th Chy^ 1198. 
This is an error, the 29th March *1838, corresponds with 17th 
Chyte 1199, and from several papers in the case the RngUsh 
date is evidently the correct one. The suit was brought 11 
years and 8 months after the cause of action arose ; but ho reason 
is assigned for the delay, and the evidence^ now produced differs 
materially from that mven before the moonsiff in a suit diecid^d 
on the 18th December 1841. No mention was then made of 
Amanut Oollah being surburrakar, on the contrary the land 
was claimed under butwarra, which wiui not proved, and though 
Amanut Oollah and others then isaid that the Imd had be^ . 
measured as theirs, and the settlement made with them ; 
statement does not seem to ^ve been contradicted by appdlants^ 
who certainly have till how instituted no proceeding to sectiire the 
settlement to themselves. On such evidence, and^ as observed by 
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the moonsifi'^ a kabooleut of such doubtful authenticity^ I do not 
think that after the lapse of nearly 12 years, the proceedings of 
tlje revenue authorities should be disturbed, and I therefore con- 
firm the moonsiff^s order, and dismiss the appeal. 


The 22nd April 1851. 

No. 613 of 1850. 

Regular Appeal from the decision of Mr. L. W, Hutchinson, Moomiff of 
Putteeah, dated 27th August 1850 . 

Chundee Chum Nundee, Kistochurn, and Muhishoree, representa- 
tive of Fuckeer Chand, deceased, (Plaintiffs,) Appellants, 


versus 


Kalee Churn Thakoor, (Defendant,) Respondent 

Suit instituted 9th April 1850, for possession of 3 gds. 2 c. 
of land, rupees 14. 

The plaintiffs stated that they owned a tank in mouza Amee- 
lash, which had silted up. It was measured as dagh 26 in 1126, 
and was settled with them as turruf, in all 2 k. 11 g. They sold 
k. 2-1. to defendant and kept 10 g, themselves, besides 10 g. 
gonzaesh. Defendant du| a tank on what he had purchased, 
and encroached on plaintiffs’ ground, appropriating gds. 3-2 now 
sued fbr. • • 

* The defendant denied {le had encroached on plaintiffs’ land, and 
claimed the land as hereditary property, being dagh 1485 of the 
recent survey, and given to him as nowabad with plaintiffs’ consent. 
He subsequently stated he had paid plaintiffs rupees 71-7 for the 
land. • 

The moonsiff observed that the plaintiffs had declared before 
fhe deputy collector, that they had given up the tank to defendant, 
and the payment if made, only showed he had obtained the tank on 
credit: he dismissed the suit 

The plaintiffs appealed, saying they had not sold the gonzaesh of 
the dagn N6; 1485, and pointing out discrepancies in the defence. 


Judgment. 

_ __ have made out nomse. On the 30th July 1845 

ihey ^te % dagh 1485 to defendant b^ore the deputy collector, 
receiving iia es^^nge some incremental land ; their witnesses 
speak to the tank having been dug before 1845, not to the subject 
of action; It is to enquire into the discrepancies of in 

the defence until plainli0s have made out their case. I dismiss the 
appeal 
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The 23ri) April 1851. 

No. 614 of 185P. 

Regular Appeal from the decision of Mr, L. W, Hutchinson^ Moonmff of 
Putteeah, dated 5th Se^gtemher 1850. 

Abdool Ruheem^ (Plaintiff^) ^ppellant^ 
versus 

Latoomeea^ Amzad AH and others^ (Defendants^) Respondents* 

Suit instituted 5th March 1849, for possession of k. 12-16-2, 
by annulling the fictitious kuballa and one year’s rent 14-8, rupees 
63-11-9. 

The plaintiff stated that on the 13th June 1842, he bought the 
above land, being a nowabad mehal, at a sale for arrears of revenue ; 
but being himself in debt to the Government, he took the land in 
the name of his servant Amzad Ali, from whom he took a kuballa. 
Having quarrelled with thisi person, Amzad Ali has sold the talook 
to Latoomeea, and caused a mutation of names in the collector’s 
register, and plaintiff is now unable to collect from the ryots. 

Latoomeea defendant replied that Amzad Ali bou^t the land 
and let it to plaintiff on ijara for three years/ giving a byenamal), 
on expiration of three years. Plaintiff returned the land, and gave a 
release, saying the byenamah had been dcistroyed. Amzad Au then 
sold the tenure to deponent " • 

Amzad Ali corroborated this statement » • 

The moonsiff dismissed the suit, observing that under Section 21, 
Act I. of 1845, the certified purchaser, Amzad Ali, was to be con- 
sidered the real one ; that any private understanding between the 
parties, was not proved so as to make it a subject for interfei’ence ; 
that the court could not sanction the ^intended fraud of plaintiff of 
evading his liabilities by holding 4he talook benamee ; and that tf 
Amzad Ali had given a byenamah, plaintiff should have appHed to 
the collector for mutation of names. ^ 

The plaintiff appealed, repeating hjs plaint 

Judgment. 

Amzad AU being the certified, must, under the law quoted by the 
moonsiff, be consi(fered the re|l P^^haser. The plaint^ admits 
that the kuballa to him was fictitious,, as, no paymwt was made fbT 
tenure. The court cannot be a party to his benamee transactions. 
The appeal is dismissed* 
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The 23rd Aprid 1851. 

No. 616 of 1850. 

at 

Regular Appeal from the dedsim of Moulvee Abdool Futteh^ Moonsiff of 
Deeang, dated 7th August 1 850. 

Moreleedhur and G^ukchunder, (Defendants^) Appellants^ 

versus 

Nittannnd Sen, Plaintiff, Kistochnrn and others, (Defendants,) 

Respondents. 

Suit instituted 1st February 1850, for recovery of 64 rupees, 
value of a shamiana. * 

The plaintiff stated that he had borrowed a new shamiana of 
Rajchunder Biswas ; and on 28tli Pbalgoon 1208, the defendants 
came to his house and borrowed it of him, promising to return it 
next day. The tent was burnt when under their care, and Raj- 
chunder not having consented to the loan, plaintiff now sues. 

The defendants denied Having borrowed tlie shamiana. 

Rajchunder Biswas said the tent was his, and he had received 
64 rupees for it from plaintiff. 

The moonaiff considered it proved that Moreleedhur, Goluk- 
chunder, Ramchunder and Mittunjye had borrowed a shamiana, 
the value of which was 32 rupees. He decreed accordingly. 

The defendants «a^pealed, repeating their defence, and noticing 
discrepancies iir the aepositions of the prosecutor’s witnesses. 

The plaintiff also petitioned, requesting under Construction No. 868 
a review of the whole case, and claiming 64 rupees. 

Judgment. 

The witnesses prove that defendants borrowed the tent of plaintiff, 
and did not return it, it having ^en burnt at a poojah, while under 
their care. There is some discrepancy in the evidence, but not to 
any material extent, and defendants have offered no explanation 
whatever. 

The plaintiff claims 64 ru|)ees, but his witnesses say that the 
shamiana was worth from 30 to 40 only. 

I do not see how the moonsiff ’s order can be amended, and there- 
fore dismiss the appeal. 

The respondent having appeared unsummoned, will pay his own 
costs. 
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The 24th Apbil 1851. 

No. 618 of 1850. 

Regular Appeal from the decision of Mouhee Hadee Ali, Moonsiff of 
Runyunneeaht dated 20th September 1850. 

Goluckchunder and Kylaschunder, (Dei|indants,) Appellants, 
versus 

Ali Mahomed, Plaintiff, and Becharam, (Defendant,) R^pondents. 

Suit instituted, 29th June 1850, for possession of 3 kanees of 
land, with wasilat, rupees 53-14-0. 

The plaintiff stated that on the 27th Chyte 1207, he purchased 
of Becharam d. 1-4 of resumed rent-free land, and had the tenure 
transferred to him by the zemindar. Ramdyal, the father of the de- 
fendants (appellants) held in this tenure 3 kanees on a lease expir- 
ing in 1208. Ramdyal died in 1210, and his heirs, his son and 
nephew, refuse either to pay rent, or to gjye up possession of the 
land, which is worth 8 rupees yearly. 

The defendant Becharam corroborated this statement. 

The defendants Goluckchunder and Kylaschunder replied that in 
1191 M. their father and uncle bought under the name of Bono- 
malee, 3 kanees in the tenure of Ramdyal, father of Becharam, dt 
a yearly rent of 5-4 ; that they wished to settle with plaintiff at 
the same rate, but he refused. • • 

The plaintiff rejoined that defendants never offered to settle. , 
The moonsiff observed that defendants had proved neither the 
purchase nor settlement of the land. The witnesses had only Jieard 
of the purchase, one being at the time a child; they also said 
Bonomalee’s wife paid the rent, and no right thrived from Bono- 
malee had been shown to rest with defendant He decreed the 
case with wasilat, at 6 rupees per annum. ^ « 

The defendants appealed, repeating their defence, claiming settle- 
ment at the old jumma, and complaining that no notice to settle had 
been served on them, and that the moonsiff had allowed full costs. 

Judgment, 

The land is admitted to belong to plaintiff, the only issue is the 
rate of jumma. The plaintiff states that the ijara held by Ramdyal 
expired in 1208, and the defendants claim by purchase in the name 
of Bonomalee ; this, however, they have not proved, nor that they 
ever used the name of Bonomalee, or derive any right through him ; 
they state that they offered to settle at the former jumma, but plain- 
tiff refused. No notice to settle was therefore requisite when plaintiff 
rejected their offer to pay what they said they always had done, 
but which he denies. 

The order of the moonsiff is confirmed, except so far as regards 
costs, which will be reduced in proportion to the amount awarded. 

16 
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The 24th Apbil 1851. 

No. 596 of 1850. 

Regular Appeal from the decision of Moulvee Ahdool Juhbur^ Moonsiff 
of lesapore, dated ll^A September 1850. 

Essan Chunder andl!?ittanund Rukhit, (Defendants,) Appellants, 

versus 

Musst Zohrub Beebee and Aleemooddeen, (Plaintiffs,) Respondents. 

Suit instituted, 24th January 1850, recovery of 53 rupees, value 
of cattle, illegally distrained and cancellation of commissioner’s 
roedad. 

The plaintiffs stated that on the 7th Phalgoon 1166, their father 
and husband bought 8 gds. of land in the lakhiraj Ourad Baroos, for 
172 rupees, of the father of defendants, and that they held some 
other lakhiraj, which, with the above, had been resumed and settled 
as nowabad ; but that under defendants they now held no land what- 
ever, notwithstanding which defendants distrained their cattle, value 
63 rupees, on the 2nd February 1849, for an alleged balance of 8 as., 
lO^ds. and 1 a. interest, selling one bullock for 1 rupee through 
the sale commissioner, and retaining 10 in their own hands. 

The defendant replied that they distrained one bullock for a 
balance of 8 as., ^pj^ds. due by Buksh Ali, who should have sued ; 
that they have a quarrel with all the inhabitants of Durrunpore, 
who are prejudiced against them. 

The moonsiff considered that plaintiffs had made out their case 
while defendants had offered no proof. He thought it unlikely 
that the plaintiffs ^ould sue powerful zemindars like the defendants 
in a fictitious suit, and decreed for 40 rupees, and damages to the 
isame amount, total 80. • 

The defendants appealed, repeating their defence, complaining 
that the moonsiff had given damages, which had not been sued for, 
and noticing the discrepancies in the evidence for the plaintiff* 

Judgment* 

The defendants distrained a bullock, the property of plaintiffs, for 
a balance 8 as., 10 gds., which they have not shown to be due ; but I 
do not consider sufficient evidence has been adduced that they took 
10 bullocks which they still retain. There are many discrepancies 
in the depositions for plaintiffs, and it is not probable that, if the 
property was taken, as alleged, the plaintiffs would have waited nine 
days only, short of one year, before complaining. The moonsiff has 
given damages not sued for, and for a sum which the stamp will not 
cover. I reduce the damages to the value of property lost by 
plaintiffs according to the commissioner’s roedad, 11 as., 6 p., with 
costs in proportioa 
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The decree will not affect any plaint, the plaintiffs may choose to 
bring in the criminal or civil court for any property illegally detain- 
ed by the defendants, still in their possession, or disposed of other- 
wise, than tlirougb the sale commissioner. 

The 24th April I8&1. 

No. 547 of 1850. 

Regular Appeal from the decision of Moulvee Sped Jonah Alh Moonsiff 
of Satkanneeah^ dated 20M August 1850. 

Ayeenuldeen, (PlaintiflF,) Appellant, 
versus 

DooUa Ghazee, Moonshee, and Hurchunder Roe, 
(Defendants,) Respondents. 

Suit instituted 7 th August 1849, for ^ possession of k. 1-13-3 
of land, correction of the survey chittas byxecording plaintiff’s name 
instead of defendants, with wasilat to 1210, rupees 28-1. 

The plaintiff stated that the above land being dagh 1122 of the 
survey, was his hereditary talook, and that \^en the estate jvas 
held khas by Government, he paid the collector. The talook wafe 
subsequently sold for arrears ; but the entire turruf being returned 
to Hurchunder Roe, the zemindar, the plaintiff claims his t^-look, 
as it stood before the attachment by Govemmfiitt. ^The dagh wap 
surveyed as his, but the defendant, Doolla Ghazee, caused his own 
name to be fraudulently recorded as proprietor, when the chittas 
were copied out ; plaintiff received a fresh pottah from the zemindar 
in 1210, when this person re-entered on possession of the estate. 

Hurchunder Roe zemindar corroborated this ftatement. 

Moonshee and Doolla Ghazee claimed the land as the talook 
of the latter. 

The plaintiff corrected the number of the daghs to 1222 not 
1122. 

The moonsiff dismissed the case, considering that all plaintiff’s 
rights ceased when the talook was sold for arrears of revenue, and 
bought by Budderoossa, which sale plaintiff did not sue to reverse. 
He considered that plaintiff had admitted this by seeking a renewal 
of his lease from the zemindar in 1210. 

The plaintiff appealed, repeating his plaint, and stating that the 
land bought by Budderoossa is in another turruf. 

JurxiMENT. 

The evidence of the witnesses and the admission by the zemindar 
show that the dagh 1222 was previous to the attachment by the 
collector the talo^ of plaintiff. It was sold for arrears, and not 
even asserted to have been bought by the defendants. On restoration 
of the turruf to Hurchunder Roe, this person renewed the lease to 
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plaintiff, and though the name of Doolla Ghazee is recorded in the 
s}irvey chitta as occupant ; it certainly does not appear that he was 
such ; but that his name was an interpolation subsequently made. 

On the principle which seems to have determined the Court’s 
decision on Messrs. Watson’s case (Sudder Dewanny Adawlut 
Reports, 1850, page 327, &c.,) I consider that, on the restoration of 
the turruf to Hurchunder Roe, the under tenures reverted to their 
original terms, as held under him, and although from lapse of time 
I cannot direct the alteration in the chitta, I shall give possession 
of the dagh 1222 to plaintiff, as his talook under the old lease 
recently renewed by the zemindar, and annul the moonsiff’s order, 
the date of the zemindar’s pottah being 1210, the appellant cannot 
be allowed wasilat Costs according to the amount awarded. 

The 26th April 1851. 

No. 622 of 1850. 

Regular Appeal from the decieion of Moonshee Ameenooddeen, Mooneiff 
of JOeeang^ dated 23rrf September 1850. 

• Ramdass, (Plaintiff,) Appellant, 

vereue 

Mahomed Budl, tljq,Collector and others, (Defendants,) Respondents. 

• Suit instittfted 3rd April 1849, to correct the chittas of 12 g. 
of lakhiraj behallee land, by transferring it from the talook and 
turruf of Joynarayen Ghosal, rupees 15-14-8. 

The plaintiff stated that he held 12 g. of land lakhiraj in 
mouza Beelpore; tt was in 1126 measured as burmutter Ram- 
budder Pundit, dagh 7 ; at the recent survey it was called dagh 
1814 nowabad, talook Nundolsd, to which plaintiff objected but in 
vain. The talookdar has now distrained for rent 

The collector replied that plaintiff’s objections should have been 
urged before, and that the lakhiraj of Rambudder consisted in all 
of krant 2, g. 2-1, which was held by other parties; that dagh 7 
of the survey of 1126, is not legible, but what appears like the 
number is 7 not 12 gundas; that plaintiff should have sued the 
zemindar. 

Mahomed Budl denied that on the precedent of Hurgobind 
Ghose, the court had any jurisdiction in the case. 

Deboo and Ghunseam said that jplaintiff had always paid rent 

The moonsiff observed that plaintiff had shown no right in the 
lakhiraj, the talook was sold in 1840, and plaintiff had never 
objected He dismissed the case. 

The plaintiff appealed, asserting his case proved, and that he and 
his ancestors had held possession for many years, the holders of 
k. 2-2-1 are not Brahmins. 
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Judgment. 

The lakhiraj of Rambudder consists of k. 2-2-1, and is the 
same area by the recent survey as in 1126. The plaintiff wishes 
that to this k. 2-2-1, 12, gds. which he claims should be added. 
He should have objected at the time of survey; but on his petition 
being rejected by the additional collector, he did not appeal to the 
commissioner, and only now sues. 

He has produced witnesses, who have heard that the land is rent- 
fr^, and one says it is a separate tenure. Whether the plaintiff 
wishes to have an old tenure revised, or that of k. 2-2-1 added 
to, is uncertain ; the evidence he has adduced is quite insufficient 
to warrant interference with the survey, even if the argument of the 
vakeel were admitted ; that the tenure being under 10 beegahs, the 
case is cognizable by the ordinary courts, a point which it is not 
necessary to consider. 1 dismiss the appeal. 


The 26th April 1851. 

No. 623 of 1850. 

Regular Appeal from the order of the same Moonsiff^ dated 2Zrd 
September * . 

Ramdass, (Defendant,) Appellant, 
versus \ ^ 

Mahomed Budl, Plaintiff, and Deboo, Defendant, Respondents. 

Suit instituted 20th December 1849, for possession of 12 g. of 
land, with wasilat, &c., rupees 31-12. 

The jplaintiff stated that on the 30th September 1841 he bought 
at sale for arrears of revenue, the talook Nurfdoolal under which 
defendant (appellant) holds 12 g.^ which he refuses either to pay 
for or to vacate ; the land is da^ 1814. 

The defendant Ramdass replied that the land is his hereditary 
lakhiraj ; that plaintiff had on several occasions claimed rent and 
been nonsuited by the revenue authorities. 

The moonsiff, referring to the precetog case. No. 622, decreed this 
suit with 12 rupees wasilat, and the plaintiff appealed ^so referring 
to the foregoing suit 

Judgment. 

Having in the case, No. 622, disposed of appellant’s to hold 

the land rent-free, I can only dismiss this appeal. 
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Present : M. S. GILMORE^ Esq.^ Judge. 


The 4th April 1851. 

No. 19 of 1851. 

Appeal from the decision of Sheet Pershad Singh^ Moonsiff of Cuttack^ 
dated 30M December 1850. 

Sheikh Goomanoolla, (Plaintiff,) Appellant, 
versus 

Suttyabadee Renna and Syud Goolam Tahar, Darogah o^ the 
Kuddum Russool Musjid, and after his death Syud Mahomed 
Attahee alias Attaheer, his minor son, through Rahal Alli^ his 
guardian, (Defendants,) Respondents. • , 

Claim, rupees 1-14-4-18 kts. rent, with interest of 7 goonths, 
8 biswas of land in Bhag Rajah Eulian, mouza Bishnabur, on 
account of 1255 U., and the reversal of the assistant collector’s 
and collector’s orders of the 16th August and 13th September 
1 848, decreeing the rent of the said land in fa jor of Syud Goolam 
Tahar, under Regulation VIII. of 1831, with costs, &c,, instituted 
12th September 1849. • • 

The plaintiff (appellant) claimed the rent of the land in dispute, 
stating it to be part of the Kuddtfni Russool, peerooter lands, 
known by the name of Bhag Rajah Kulian, in mouza Bishnabur, 
of which he got an istemrarree pottah from Syud Goolam Tahar, on 
the 6th Jummadiul Sanee 1 247 ^U., corresponding with the 5th 
August 1840; and Syud Goolam Tahar, and his son in succession 
to him, also claimed the rent stating the land to be peerooter lakhiraj 
belonging to the same mosque, in chuck Kutghurra Sahee, in the 
Azum Khan bdzar ; and the assistant collector decreed in favor 
of the latter, on the grounds of a report, furnished to him W the 
canoongoe, from which he concluded that chuck Kutghurra Sahee 
and Bhag Rajah Kullian were distinct parcels of land, as doubtless 
they are. But it appears that when Syud Goolam Tahar was 
called on to establish his right to hold 58 beegahs, 7 goonths, 
3 biswas of peerooter land in chuck Kutghurra Sahee, free from 
assessment, he, on the 20th June 1838, filed a petition in the collec- 
torate, representing that the land in question had been measured in 
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1838^ as part of mouza Bishnabur, and that his title to hold them 
as lakhiroj had already been confirmed on the 30th August 1836^ 
and he in consequence prayed that they might be allowed to remain 
as they were a part of Bishnabur; and the collector having 
ascertained from the report of his mohafiz, and the local enquiry 
made by his order by the canoongoe and tehseeldar ; that the 
land had, as represented, been twice measured ; ordered the land to 
be struck off from the ruqba of the Azum Khaq, bazar, in his 
settlement proceedings of the 20th September 1839. Therefore as 
the plaintiff stated that the land, the rent of which he claimed, 
formed part of the land thus struck off from the ruqba of the 
Azum Khan bazaar, and Sutyabadee Renna, who cultivated it, 
stated before the assistant collector that it formed part of Bhag 
Rajah Kulian, and that he paid the rent of it to the plaintiff, and 
Syud Goolam Tahar did not deny having granted the istemrarree 
pottah to the plaintiff ; all that it was necessary for the moonsiff to 
do, was to ascertain whether the land was part of the land that had 
been twice measured, and which had been struck off from the 
ruqba of chuck Kutghurra Sahee in the Azum Khan bazar, or 
nots and if he could not satisfy himself as to this point from the 
eVidence and proofs adduced by the different parties, though from 
the documents filed by the plaintiff it appears pretty clear to me 
that such is the case, he should have deputed an ameen to hold 
local enquiry, apd % comparing the bhourea, or measurement papers, 
relating to mouza Bishnabur and the Azum Khan bazaar, have 
ascertained to which property the land in dispute belonged ; but 
instead of doing this, he, in opposition to the documentary evidence 
filed by the plaintiff and the general circumstances of the case, 
held that the defenaants’ possession was established by the evidence 
<rf one of the plaintiffs, as well, as that of his own two witnesses, 
and dismissed the plaintiff’s claim, reversing at the same time the 
order of the assistant collector, because he had decreed payment of 
the rent in money, instead of in kind or goods, notwithstanding 
neither of the parties had objected to his doing so ; but on the 
contrary had signified their acqjuiescence in the arrangement, and 
represented that they had for some vears past been in the habit of 
paying and receiving the rent in cash. I therefore not only consi- 
der the moonsiffls decision irregular and unsupported by Ae facts 
of the case ; but on referring to the evidence the plaintiff’s 
witness above alluded to, I do not find that it all bears out the 
moonsiff’s opinion, touching the tendency of it ; and it appears that 
with the exception of two witnesses, whose attendance the respon- 
dent, Rabat Alii only caused on the 30th December, the day on 
which the case was decided, the said respondent did not file a 
particle of prouf of any kind in support of his claim. It is conse- 
quently ordered, that the decision of the moonsiff bo reversed, and 
mat thedase be remanded tolfim with orders to re-investigate it, 
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bearing in mind the foregoing remarks. The institution fee will 
be refunded as usual. 

The 4th Apeil 1851. 

No. 20 of 1851. 

Appeal from the decision of Sheeh Pershad Singhj Moonsiff of Cut tacky 
dated 3o/A December 1850. 

Sheikh Goomanoolla, (Plaintiff,) Appellant, 
versus 

Muddoo Purrera and Syud Goolam Tahar, and after his death 
Syud Mahomud Attahee alias Attaliur, through his guardian 
Rabat Alii, (Defendants,) Respondents. 

Claim, rupees 1-13-3-2 kts., rent with interest, &c., of 5 goonths, 
8 biswas of land in Bhag Rajah Kulian, mouza Bisnabur, on 
account of 1255 U., and the reversal of the orders of the revenue 
authorities, dismissing the plaintiff’s claim under Regulation VIII. 
of 1831. 

Since the appellant and the principal respondent, Rabat Ali, 
in this case are the same as those in appeal case. No. 19, ^u§t 
decided, and the land, the rent of which is claimed, is likewise 
stated by the different parties to form portions of the same chucks 
as those in which they respectively allege llk% land in dispute in 
the preceding suit is situated ; and the particulars of the case are in 
other respects the same, saving only that the appellant, whose 
claim was dismissed, was plaintiff instead of mozahirn in the sum- 
mary suit, and that the ryot, from whom the rent is claimed, is 
different; the order passed in the said appeal case. No. 19, is 
equally applicable to this. It is therefore ordered, that the moon- 
siff’s decision be reversed, and that the case be remanded fcft: 
re-investigation along with the case No. 1 9. Copy of my decision 
in the former case will be filed with this appeal, and the Institution 
fee will be refunded as usual. 

The 4th April 1851. 

No. 21 of 1851. 

Appeal from the decision of Sheeb Pershad Singh, Moonsijf of Cuttack, 
't dated 30th December 1850. 

Sheikh Goomanoolla, (Plaintiff,) Appellant, 
versus 

Hurrybundoo Mhaintee and Syud Goolam Tahar, and after his 
death Syud Mahomud Attahee alias Attahur, through his guar- 
dian Rsmat Alii. 

Claim, rupees 3-1-9-1 kt, rent with interest, &c., of 7 goonths, 
6 biswas of land in Bhag Rajah Kulian, moiiza Bishnabur, on 

17 
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account of 1255 U., and the reversal of the orders of tlie revenue 
authorities, dismissing the plaintiff h claim under Regulation VIII. 
of 1831. . 

The particulars of this case are exactly the same as those of 
appeal case, No. 20, consequently the same order is passed thereon. 


The 4th April 1851. 

No. 23 of 1851. 

Appeal from the decision of Sheeb Perskad Singh, Moonsiff of Cuttack, 
dated 30M December 1850. 

Syud Rabat Alii, guardian of Syud Mahomud Attahee alias Attahur, 
(Defendant,) Appellant, 

versus 

Sheikh Goomanoolla, (Plaintiff,) Respondent 

Tills appeal is instituted to set aside that part of the moonsilTs 
decision in case, No. 19, just decided, which reversed the assistant 
collector’s order, decreeing the defendant’s claim to rent in money, 
without making provision for its payment in any shape, either in 
Aonejr or earthen pots; merely because it appeared during the 
investigation of the suit, that the cultivators of the lauds belonging 
to the Kuddum Rwsool mosque, were formerly in the habit of 
pppplying earthen Jiots for the use of the mosque, in lieu of rent 
in money ; although he at the same time dismissed the claim of 
the plaintiff, who sued to procure the cancelmcnt of the summary 
decree passed bj^ the assistant collector; and as none of the 
parties to the sm(^ objected to the arrangement of cash payments ; 
but on the contrary stated that the practice of supplying the earthen 
pots had become obsolete; I, already stated in my decision in 
case. No. 19, consider the moonsiff’s order altogether illegal. And 
it is ordered, that the appeal be decreed, and that the moonsiff be 
directed, when re-investigating case. No. 19, to confine his proceed- 
ings^ to the adju^cation of the questions pleaded by the respective 
parties to the suit, and not meddle wifb arrangements to which 
neither party object. The institution fee will be refunded as usual. 
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Th£ 4th April 185L 
No. 25 of 1851. 

Appeal from the decision of Moonshee GurreehooUah^ Moonsiff of 
Balasore^ dated 7th January 1851 . 

Sheikh Roshun Maliomud, (Defendant,) Appellant, 
versus 

Brijanund Das, (PlaintiflF,) Respondent. 

Sheikh Lai Mahomud, Defendant, absent in appeal. 

Claim, rupees 231-15-10, principal and interest of a bond, dated 
20th Aughun 1257 U. 

The plaintiff stated that Sheikh Roshun Mahomud and Sheikh Lai 
Mahomed conjointly borrowed from him the sum of rupees 222, 
and executed the bond under which he sued, promising to repay 
the money in three months ; and that they both signed their names 
to the bond in the Nagri character. 

On the 21st June Sheikh Roshun Mahomud entered appearance 
and stated that he had been ill and unable to attend sooner; and 
having been permitted to file an answer he denied having exeguted 
the bond conjointly with Sheikh Lai Mahomud, or ever having had 
any transactions with the plaintiff. 

On the 6th July Sheikh Lai Mahomud attended after orders had 
issued for the exparte investigation of the ft;lse ^s respected him, 
and having brought forward witnesses, who deposed that he Had 
been ill, he was also allowed to file an answer, and in it he denied 
having executed any bond in conjunction with Roshun Mahomud, 
and stated that he himself borrowed rupees 175 from the plaintiff, 
and executed a bond on the same date as the lond referred to in 
the plaint. 

The moonsiff held that the execution of the bond on the part of 
both defendants was fully established by the evidence of two of its 
attesting witnesses, and that of two other persons said to have been 
present at the time i£ was written : and entirely discrediting the 
evidence of Sheikh Lai Mahomud’s three witnesses, who deposed 
that he alone, executed a bond for rupees 175 only, in consequence 
of the contradictory nature of their statements, and more especially 
that of Kishen Mohun Das, who was one of the witnesses to the 
bond filed by the plaintiff, and who acknowledged his signature 
thereto, though he deposed that the bond he had witnessed was for 
a different amount, and was executed by Sheikh Lai Mahomud only ; 
and because had Lai Mahomed’s statement been true, he would 
after citing Waris Mahomud, the alleged writer of the bond as 
witness, have caused his attendance, he decreed the claim. 

Against the above decision Sheikh Roshun Mahomud has appealed, 
but without assigning any valid reason for doing so ; he merely 
denies the bond and states that enmity exists between him and the 
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plaintiff'; but lie did not adduce a particle of proof in support of 
his assertion, though called on to do so by the lower court. 

Judgment. 

Although Kishen Mohun Das, one of the witnesses to the bond, 
filed by the plaintiff, deposed that Sheikh Lai Mahomud only bor- 
rowed the sum of rupees 175 from the plaintiff under the bond to 
which he was witness ; and that Sheikh Roshun Mahomud was not 
present on the occasion ; and that the bond he witnessed w^as 
written on a stampt paper of the value of 1 rupee only; he 
acknowledges the signature to the bond filed by the plaintiff, which 
is written on a 2 rupees stampt paper to be his. And the other 
two witnesses to the bond have deposed that both the defendants 
borrowed the sum of rupees 222, and executed the bond, and 
although both parties stated that Waris Mahomed, the son of Sheikh 
Roshun Mahomud, wrote the bonds respectively referred to by 
them ; neither of them caused his attendance to give evidence, 
whereas if Lai Mahomud^s statement to the effect that the bond 
executed by him for rupees 175, was written in the Naffri character, 
(that filed by the plaintiff being in Ooriahy) he would not have 
fS^lcJd to do so. The reason assigned by the plaintiff for not causing 
his attendance, viz., that being related to the defendants he was 
not likely to give evidence in his favor, appears a valid one, though 
he ought not to got him to write the bond. I therefore see 
no cause for interfering with the moonsiff’s order, and hereby affirm 
the same, and dismiss the appeal, without serving notice on the 
respondent. 


* The 9th April 1851. 

No. 5dofl850. 

Appeal from the decision of Moonskee Gurreeboollahy Sadder Ameen of 
BalasorCy dated \7th September 1850 . 

Nund Kishore Das Rai Booya and Musst. Sreemuttee Dey Booya- 
nee, mother and guardian of Koonjbeharry Booya, son of Raj 
Kishore Das Rai Booya, deceased, (Defendants,) Appellants, 

versus 

Das Rutty Punda, (Plaintiff,) Respondent. 

Claim^ rupees 412, principal of a tumusooh^ dated 28th Tool 
(Kartick) 1248 U., and interest to the same amount, total 
rupees 824. Suit instituted 11th Maugh 1257, corresponding with 
the 22nd January 1850. 

The plaintiff stated that on the 28th Kartick 1248, Raj Kishore 
Das Rai Booya, deceased, and Nund Kishore Das Rai Booya 
borro^^ed from his uncle, Gobind Punda, the sum of rupees 412, for 
the purpose of paying a debt to Trelochun Punda, and executed a 
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boiul, engaging to repay tlie loan in four months ; but Raj Kishoro 
Das died in the month of Srabun 1 251, and his uncle, Gobind 
Punda, on the 5 th Kartick 1254, before any part of the debt was 
paid, and therefore he, as his uncle’s heir, sued the defendant for 
its recovery. 

On the 20th April, after order had issued for the investigation 
of the suit exparte^ Nund Kishore Das entered appearance, stating 
he had been ill, and being permitted to file a juwab he denied the 
claim in toto^ and stated that he had executed no bond conjointly 
with Raj Kishore Das, and that as at the date of the bond his 
elder brother, Raj Kishore Das, had the sole management of family 
affairs, he had no necessity to borrow money ; and that, if the 
claim was a just one the plaintiff or his uncle would have demand- 
ed payment sooner, and not have delayed ten years to sue for the 
amount. 

On the 3rd June Musst. Sreemuttee Dey entered appearance, 
and having likewise pleaded illness as the cause of her absence, was 
allowed to file an answer, and she likewise denied that Raj 
Kishore Das had borrowed the money, and contended that if lie 
had, the plaintiff would not have waited until after his death to 
demand payment She also stated that her husband and Nund 
Kishore Das had many joint dealings with Brijanund Das and 
other mahajutis,. some of whom held decrees against them, and in 
consequence of Nund Kishore Das’ failing td»pay their claiths her 
property was frequently attached for sale ; and tlfis having led to 
disputes between her and her brother-in-law, they referred the 
matter of their debts to the arbitration of Rad ha Sham Das and 
others, who allotted certain properties to each of them, and arrang- 
ed that Nund Kishore Das to be responsible for the debts contract- 
ed in his and his brother’s joint names, and that she was to pay 
those contracted in the name of her husband ; and as the plaintiff* 
and his uncle, who held the office of poorabit in the family, were 
fully cognizant of these circumstances they would, had their claim 
been a just one, have preferred it before the arbitrators, and it would 
have been included among the other joint debts for which Nund 
Kishore Das became responsible ; a memorandum of which was 
recorded at the foot of the rahinnamah executed by Nund Kishore 
Das, in favor of Radha Sham Das, from whom he borrowed 
money to pay the said debts. She further added that to prevent 
its being detected that the bond was a forgery, the names of three 
deceased persons had been entered in it; viz., one as the lender, 
and another as the receiver of the money, and the third as the 
writer of the bond, and alleged, moreover, that the last of 
these three persons, viz.. Sham Churn Das, who was the defend- 
ant’s gomashta, could not write Ooriah, the language in which 
the bond is written#. 
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The sudder anieen held that the execution of the bond by Raj 
Kisliore Das and Nund Kishore Das was proved by the evidence of 
Muddoo Barick and Sreeputty Renna^ two of the attesting witnesses, 
and the admission on the part of Nund Kishore Das that the hand- 
writing of the name of Sham Churn Das at the foot of the bond 
was lik^e that of Sham Chum Das’; and likewise by the evidence 
of certain other witnesses, who deposed that prior to the institution 
of the suit, Nund Kishore Das had promised to pay the claim if 
allowed further time to do so ; and as the defendants had failed 
generally to establish their pleas, and adduced no proof that Sham 
Churn Das was unable to write Ooriah, though they had been 
called on to do so, he decreed the plaintiff ’s claim. 

In appeal, the defendants repeat the pleas set forth in their an- 
swers before the lower court, and state further that the plaintiff* 
was not the legal heir of Gobind Punda, and should have been - 
required to prove that he was, before he was allowed to sue. 

The respondent stated that although Gobind Punda’s widow 
and daughter were alive, they lived with him, and he had previ- 
ously established his title to sue as his heir, and had instituted 
several suits as such in court, and received monies due to his 
upcie’s estate. 

Judgment, 

After giving full consideration to all the pleas advanced by either 
party and carefuli/ examining the documents filed in support of 
them, I am of bpinion that the plaintiff’s claim is a just one, and 
that the decision of the sudder ameen is quite correct and proper. 
In the first place, although the defendants plead that the arbitrators, 
who settled the disputes existing between them, arranged that 
Nund Kishore Das evas to pay all the debts conjointly contracted 
in his own name and that of his brother Raj Kishore Das ; and 
that Musst Sreemutty Dey was to be answerable for those 
contracted in the name of her husband, and that the ijmalee or 
joint debts, for which Nund Kishore Das thus became respon- 
sible, were recorded at the foot of the rahinnamah executed by him 
in favor of Radha Sham Das, from whom he borrowed money to 
pay them ; and contend that as the claim made by the plaintiff 
is not recorded in that document, it cannot be a genuine one. It 
does not appear that when the arbitrators adjusted the dispute in 
question, any list of the parties to whom the defendants were in- 
debted was nled before them ; but it is quite clear that the creditors 
were never consulted to ascertain whether the arrangement made 
by the arbitrators met with their approval or not And not only 
is it manifest from an inspection of the rahinnamah above alluded 
to, which was filed by Nund Kishore Das, that the memorandum 
at the foot of it, which he alleges is a statement of the debts con- 
tracted in the names of his brother and himself for which be became 
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responsible, has been prepared and added on to the rahinnamah^ 
after the document itself was drawn up, for it is written on a sepa- 
rate stampt paper, pasted on to the foot of the rahinnamak ; but tlie 
kazee’s register, in which the document is registered, and which I 
called for from the record offidie of the court, shows that similar 
tricks have been played with it, and that the names of the creditors, 
which have been added to the ¥ahinnamah^ have been inserted in 
the register after the deed was registered,’ consequently the principal 
plea set forth by the defendants not only falls to the ground, but it 
is clear that they have attempted to support it by forged documents. 
Secondly, I find that the handwriting of the bond filed in the pre- 
sent suit, corresponds exactly with that of the bond filed in the 
principal sudder ameen’s court in suit. No. 106 of 1846, which was 
instituted by Oordhub Churn Das against the same defendants, and 
decreed in favor of the plaintiff ; and not only are both these bonds 
said to have been written by Sham Churn Das, deceased, who w'as 
the defendant’s gomashta ; but the fact of the bond filed in the pre- 
sent suit having been written by him, is fully proved by the evi- 
dence of Muddoo Barick and Sreeputty Renna, two of the attesting 
witnesses, and the admission of Nund Kishore Das, that the liand- 
writing of the name of Sham Churn Das, affixed to the bond as the 
writer of it, is like the handwriting of the person represented, viz.. 
Sham Churn Das ; and if the bond was not ki the handwriting of 
Sham Churn Das, and the signature attached *t& itfwas not his, the 
defendants would have had no difficulty in proving the fact , for as 
he was their gomashta, they must have been in possession of 
numberless documents to prove his handwriting. And notwith- 
standing Muddun Renna, a fourth witness, whj attested the bond, 
and who was brought forward to give evidence on the part of the 
defendants, denied having witnessed the bond, I find that his signa- 
ture at the close of his deposition, corresponds with his signature to 
the bond, and that his signatures to the intermediate parts of his 
deposition are evidently written in a disguised hand. Lastly, I con- 
sider the appellant’s plea regarding the plaintiff not being the heir 
of Gobind J?unda altogether inadmissible, as they raised no objec- 
tion on this score before the lower court. It is therefore ordered, 
that the appeal be dismissed, and that the decision of the sudder 
ameen affirmed. The appellants will pay the respondent’s costs, 
with interest to the d^te of realization. 
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The 17th April 1851. 

* No. 1 of 1851. 

Appeal from the deeition of Tarrakaunth Bidyatagur, Principal Sudder 
Ai^eetv^ Cuttack, dated ^th December 1850. 

Gunes Mahapater/Abkas Cooteah, Bunmalee Cooteali, Manoo Ma- 
liapater and Muddoo Soodun ' J^iahapater, (Defen^nts,) Ap-> 
pellaiits, ■ T " 

versus 

Aulea Muddoo Soodon Deb Gosain, (Plaintiffj) Respondent. ‘ 

Ram tloomar Buttacharjea and Ramchunder Gochyt, (Defendants,) 
absent in Appeal. 

This suit was instituted to recover possession of 6 bukras of 
ghurdee land, measuring 7 baths, witii other 4 bukras, on which are 
erected thatched huts and 3 pucka kliottas, or brick liouses ; also 
a garden of lakhiraj land measuring 50 by 40 baths, with 3 bukras 
of thatched huts, &c., situated in Koondai Bctsahec Poorsottum 
Khetro; and resumed lakhiraj mouza Banburrera, pergunnah 
Rahung, with wasilat ; and the reversal of the summary order of 
tlie “judge of the 5th J uly 1847, directing the said property to be 
sold in execution of a decree obtained by Bdlbudder Putnaik 
against the plaintiffs father. Ram Coomar B^uttacharjea, one of the 
defend&nts, which wt^fe other defendants had purchased, laid at 
rupees 1574-4-(T. 

The plaintiff stated that the property in dispute, together with 
the Aulea muth, to which it belonged, was acquired by Aulea 
Kishen Chunder Deb Gossain, his great grandfather, from whom it 
descended to his soni Gobind Pershad Deb Gossain, who demised, 
leaving a son and daughter, Juggernath Pershad Deb smd Musst. 
Narainee, in charge of his widow*Kumla Dibea, who got possession 
of the property, and after providing for the poor and travellers and 
the amrut munoohee of Juggernath, according to the practice of 
the former mohunts or maliks of the mutb, supported herself and 
family with the surplus proceeds, and married her daughter Musst. 
Narainee to Ram Oromar Bhuttachaijea, his father ; and that when 
he (the plaintiff) W'as about five years of age, his uncle Juggernath 
Pershad Deb died, and the sunths and mohunts of his caste instal* 
led him in the office of mohunt of the muth, with the title of Aulea 
Muddoo Soodun Deb Gossajn, under the guardianship of his grand- 
mother the abovenamed Musst. Kumla Dibea, and that his father* 
Ram Coomar Bhuttacharjia had no right or title whatever in the pro- 
perty, as had been established on two previous occasions, when 
Sahoo and Cassinath Chowdree attached the portion of it situated 
in Koqndfd Betsahee, as his father’s property, and it was released on 
his proving that it formed part of thh amrut munoohee properly of 
the Aulea math in his possession. He also pleaded that as the 
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property was amrut munoohee^ according to Kegulation XIX. of 1810, 
and Construction No. 1166, it could not be sold in execution of a 
decree ; and although the judge had ordered it to be sold, because 
it had been mortgaged to the party who had obtained the decree 
against his father, he (the plain1iiift‘) was not a party to that suit, and 
his father had no right to mortgage it. 

Gunes Mahapater and the ,{,<^her defendants, the purchasers 
of the decree^ passed against J Ram Coomar Bhuttacharjea, de- 
nied the plaintiff ’s claim, and kated that the disputed property 
was given -J;o his father. Ram Coomar Bhuttacharjea, on the oc- 
casion of his marriage, under a danputro executed by mohunt 
Aulea Juggernath Pershad Gosain^ dated 29th Assar 1226; and 
that he on the 7th Bichar 1237 mortgaged the property, together 
with the danputroy to Anunt Putnaik, for a loan of rupees 
2000, and Ram Coomar Bhuttacharjea having failed to repay 
the money, Bulbudder Putnaik, the son of Anunt Putnaik, sued 
him in the court of the principal sudder ameen, and got a decree 
on the 28th January 1843, which he subsequently sold to them. 
They likewise stated that the property in dispute was not amrul 
munooheey and that the plaintiff* was liable for the debts of his 
father, as had been ruled by the bywusta of the court pundif in 
the case of Cassihath Rai Chowdhry, plaintiff, versus Sunthchurn 
Putnaik, No. 12511, which was decided by the principal sudder 
ameen on the 28th July 1832. *• • 

On the 26th May 1849, Ram Coomar Bhuttacfiarjea filed all 
answer to the plaint, in which he denied having mortgaged the 
property in dispute to any one, or being aware that Bulbudder 
Putnaik, or any other person, had sued and obtained a decree 
against him ; and stated that, as he had resided fter the last ten years 
at Midnapore, the notice of the institution of the suit should have 
been served on him through the judge of that district ; and, as this 
was not done, it was clear that the decree was fraudulently obtain- 
ed, also that the property was amrut munoohee, and belonged to the 
plaintiff’, who, after succeeding to the muth, quarrelled with him, 
and turned him out of the muth, and he had not seen him for ten 
years. 

The principal sudder ameen stated that, in his opinion, the pro- 
perty in dispute was not amrut munooheey as no mention of its being 
dewuttur or lakhiraj was to be found in the sunnud, exhibit No. 
263, under which Kishen Chunder Deb Gossain acquired the portion 
^ it, which is situated in the town of Pooree ; it being merely 
stated therein, that it was granted to him to live on, and the 
special deputy collector had resumed the land in mouza Ban- 
burreta,-because the lakhiraj title of the party in possession had 
not been established ; but as both parties agreed that the disputed 
land belonged to the proprietor of the aulea muth Gobind Chunder 
Deb Gossain, he held that unless that it could be clearly proved, 
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that Ram Coomar Bhuttacharjea acquired it by gift, it could not be 
sold on account of his debts ; and this the defendants had not only 
failed to do, but it appeared from the raliin tumusoohy on which 
the decree purchased by them was based ; that the danputro^ under 
which they claimed the land, as belonging to Ram Coomar Bhutta- 
charjia, was executed in favor of the plaintiff, and consequently 
could not have been executed on the occasion of ^am Coomar’s 
marriage. He further inferred from the fact of the defendants 
failing to file the danputro^ and its never having been produced in 
court, that they were afraid to file it, because they were, aware that 
it would prove the plaintiff ’s claim. And with regard to the defend- 
ant’s plea touching the son’s liability for his lather’s debts, he 
remarked that the bywusta of the pundit had ruled that a son w^as 
thus liable only after the expiration of 20 years from the father’s 
departure for a distant country ; and as Ram Coomar Bhuttacharjea, 
the father of the plaintiff in the present case, had not been absent 
half that time, lie held that the land in dispute was not liable to 
sale in execution of the decree against Ram Coomar Bhuttacharjea; 
but that the houses thereon, which, in his opinion, were proved to 
have been built by him were, and decreed accordingly. 

, Ih appeal, the defendants reiterate their plea that the property in 
dispute was given to Ram Coomar Bhuttacharjea on the occasion of 
his marriage, and staje that the witnesses cited by them had proved 
that if was so; they»also contend that as the decree of the princi- 
pal sudder ameen of the 28th January 1843, declared the property 
in question liable to sale in execution of the said decree, and no 
appeal was preferred from his decision, that decree must be upheld 
in all its integrality, and cannot be questioned, as ruled by the Sud- 
der Dewanny Decisions of 17th and 26th April 1826, Select Re- 
ports ; and that the plaintiff’s claim was inadmissible, &c. 

Judgment. 

It is quite evident that the property in dispute belonged to the 
plaintiff’s ancestors, and that they, from his great grandfather 
(on his mother’s side) downwards to the plaintiff* himself, have 
successively held the office of mohunt of the aulea muth. Also, 
that the property in Koondai Betsahee was on two previous occasions 
exempted from sale by order of the civil courts, when it was attach- 
ed in execution of other decrees, as the property of Ram Coomar 
Buttacharjea, because it was jproved to the satisfaction of the said 
courts, that it formed part of the property belonging to the aulea 
muth, and was in the possession of the plaintiff*. And although 
Ram Coomar Buttacharjea resided for some time after his marriage 
on that portion of the land, which is situated in Koondai Betsahee, 
in the town of Pooree, and is said to have mortgaged the whole of 
it to Anunt Putnaik, whose son subsequently got an ex--parte decree 
against the said Ram Coomar, in which the property was declared 
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liable to sale in execution ; the defendants, who purchased the decree, 
have adduced no evidence whatever that can be relied on, to prove 
that the property was given to Ram Coomar Buttacharjea on the 
occasion of his marriage ; but as stated by the principal sudder ameen, 
it is recorded in the rahin tumnsook^ said to have been executed 
by Ram Coomar Buttacharjea in favor of Anunt Putnaik, (Ram 
Coomar now denies having executed the rahin tumusooh^ and 
states that he knows nothing about Anunt Putnaik’s son having 
obtained the ex-^partc decree against him ;) that the danputro was 
executed in favor of the plaintiff; and this fact entirely nullifies the 
defendants’ statement respecting its having been granted to Ram 
Coomar on the occasion of his marriage. Under these circumstances 
I see no reason for interfering with the order of the principal sudder 
ameen, exempting the land from sale ; and with reference to the 
circumstances of the case, I am of opinion that he should also have 
released the houses erected thereon ; but from this part of his deci- 
sion the plaintiff has preferred no appeal. It is therefore ordered, 
that the appeal be dismissed, and that the decision of the lower 
court be affirmed, without serving notice on the respondent. 


The 23rd April 1851. 

No. 26 of 1851. 

Appeal from the decision of Moheschunder Roy^ Mdltfueiff of Dkumnagur, 
dated lOM January 1851. 

Kishcn Misser; (Plaintiff,) Appellant, 
versus 

Kalee Sawunt, (Defendant,) Respondent. 

Gunga Pershad Ghose, mozahim, absent in Appeal. 

Claim, rupees 13-2-8, value of a rice crop, grown on 1 beegah, 
12 goonths, 8 bis was of land in mouza Ankoola, pergunnah 
Jhajpore, in the year 1257 U. 

This case was remanded for re-investigation, in consequence of 
irregularities in the moonsiflf’s former proceedings on the 11th Sep- 
tember 1850. 

The plaintiff stated that he cultivated the land in 1257, under a 
pottah granted to him by Gunga Pershad Ghose, the mozahim ; and 
when the crop was ripe, the defendant in collusion with Ram 
Mullick carried it off, and he in consequence sued for the value 
of it. 

The defendant denied that Gunga Pershad Ghose had any land 
in mouza Ankoola, and stated that the land in dispute originally 
belonged to Magunee Sawunt, Manoo Sawunt and himself ; that 
Magunee Sawunt mortgaged his share to Arut Sawunt, defendant’s 
brother ; and that after the demise of Magunee and Arut Sawunt, 
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he (the defendant) became sole proprietor, and in 1250 granted a 
pottah of the land to Ram Mullick. 

Gunga Pershad Ghose filed a petition, representing that he pur- 
chased the land on the 26th Kartick 1250 from Magunee Sawunt, 
and that he first cultivated it through Soodursun Misser, the plain- 
tiff’s uncle, and in 1257 through the plaintiff. 

The moonsiff, after having deputed two ameens, and having him- 
self visited the disputed land, to ascertain who cultivated the crop, 
out of a mass of conflicting evidence, decided the question in favor 
of the defendant, and dismissed the plaintiff’s claim. 

In appeal, the plaintiff maintains that the fact of his having culti- 
vated the crop, was established both by the witnesses adduced by 
him, and the local investigation held by the ameens. 

Judgment. 

It is evident that this suit has been instituted through the plaintiff 
by Gunga Pershad Ghose to establish his claim to the land, which 
is denied by the defendant, but such a claim cannot be enquired 
into in a suit instituted only for the value of the crop grown on the 
land, and it is by no means satisfactorily proved who cultivated 
the<irop in 1257. The witnesses named by either party deposed 
according to the statements of their respective principals ; and from 
the investigations held by the ameens it appears that both parties, 
one afeer the other j^^ltivatcd the land. 1 therefore see no reason 
for interfering with the moonsifTs decision, which is hereby affirmed, 
and the appeal dismissed, without serving notice on the respondent. 
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Present: J. GRANT, Esq., Judge. 

The 22nd April 1851. 

No. 12 of 1851. 

Appeal from the decision of Itrut Hossein^ Sudder Ameen and Moonsiff 
of Dinagepore^ dated 30M November 1850. 

Sanoolla, (Defendant,) Appellant, 
versy,s 

Abdor Ruheem, (Plaintiff,) Respondent. 

Claim, rupees 118, due on an ikrar for rupees 50, dated the 
2nd Bhadoon 1251. 

The defendant pleads fulfilment of the engagement: 't^ie 
agreement was to deliver 250 hides. The plaintifr acknowledges 
having received 132, and claims for the remaining 118 a similar 
number of rupees. The defendant pleads thlwt^the plaintiff’s hooks 
will prove the fulfilment of his engagement, and that he subsequent- 
ly served the plaintiff for two months in 1253 at 7 rupees per month, 
which were duly paid to him. 

The plaintiff, in his reply, states that the defendant’s wages were 
not deducted as the ikrar money was payable in skins ; and further 
that the defendant had received 16 rupees dustkurza, which re- 
mained still unpaid. '• 

The moonsiff* decreed the case, on the grounds that the asserted 
deliveries of hides are not endorsed according to the terms of the 
ikrar, or supported by other documents. One rupee per hide is 
fixed with reference to a proceeding of the former moonsiff, showing 
that to have been the Cdcutta price. This case was instituted in 
Assar 1256, some five years after the advance, and three ^ears 
after the defendant had earned 14 rupees from the plaintiff as 
his servant, and after he had obtained a further advance, without 
giving even a receipt of rupees 16. The plaintiff' stated in the 
moonsiff’s court that he had not khata-buhee, and filed a copy 
of a proceeding in support of his assertion. He has now pro- 
duced khata-buhees for 1253 and 1254, and endeavors verbally 
to account for the discrepancy by saying that his present gomashta 
keeps a khata-buhee, though his predecessor did not — a very 
lame attempt The plaintiff’ is an Arab, and the defendant 
appears now to supply hides to his opponent a Mogul, who 
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was formerly his gomashta, or partner and goniaslita. The penalty 
on non-performance in the agreement is that provided the defendant 
supplies hides to another party he is to be responsible, (bepar 
nisha koriga^) and under such circumstances I think it highly 
improbable that a balance would be allowed to exist for any great 
length of time. The deliveries of hides allowed by the plaintiff 
are not endorsed on the agreement, or supported by any document 
according to its terms, so that themoonsiff’s making that a ground 
for deciding against the defendant is rather hard, as well as cliarging 
him 5 rupees instead of one for 5 hides, because the former had 
been the Calcutta price some time before. 

On the above grounds I reverse the sudder moonsiff’s decision, and 
decree the appeal, with costs. 

The 23rd April 1851. 

No. 2* of 1850. 

Appeal from the decision of AbdoolMvjjeedy Moonsiff of Beergunge^ dated 
5th December 1850 . 

^ Rujuttollah and Ally Moollah, (Defendants,) Appellants, 

versus 

Sufrutoollah and Burkutoollah, (Plaintiffs,) Respondents, 

ClAm, rupees ictf-12-8,rent for 1253, with interest 
The defendants assert that the jote for which the plaintiffs claim 
the rent of 1253, was purchased by them from the plaintiffs in 1252. 

The plaintiffs state that in 1252 the defendants became sureties 
for them for the amount of a decree ; that they therefore placed their 
jote and 15 bullocte in pledge for 15 days; that after paying the 
amount of the decree, they let their jote for which they paid rupees 
44-12-13-2 to the defendants on ti jumma of rupees 94-9-13-3; that 
the defendants having ousted them, that is, declined to pay rent, 
though sued under Act IV. of 1840, and subsequently filed razee- 
namah on the defendants giving a kubooleut for 1253; that they 
subsequently attached the crop, which was released by the collector 
on tlie defendants’ giving security, but without their knowledge. 
The defendants assert that they became responsible for the amount 
of the decree (100 rupees) against the plaintiffs, who sold them their 
jote for rupees 50 as per kuballa and 15 bullocks for a similar sum; 
that they paid 5 rupees in the first instance to the decreeholder, 
and subsequently 95 rupees redeeming the ikrar, which they had 
given for that amount ; that the plaintiffs gave up their jote by an 
istaffa on which they obtained a pottah (in a brother’s name) from 
the farmer ; they also allude to the plaintiffs’ failure in the Act IV. 
of 1840 case and the attachment of the crop. 

The moonsiff decreed the case principally on the grcmnds that the 
knballa had not been registered ; that it should have been on a one 
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rupee stamp, whereas in the first instance two 4 anna stamps were 
used, subsequently increased through the collector to one rupee ; that 
the defendants were relations of the farmer from whom the pottali 
and dakhilas filed were obtained; the signature of one of the plaintiffs, 
who could write, was wanting on the kuballa, and that the pawn- 
ing of the jote was proved by witnesses including the peadah by 
whom the plaintiffs were arrested. Tlie said peadah in the first 
instance said that when the plaintiffs were arrested, the defendants 
advanced 100 rupees for tlieir release, and that the mortgage deed 
was written on two bits of stampt paper (this was the case as to the 
kuballa filed.) He subsequently said that the advance was not in 
cash, but that was evidently from some hint on the part of the plain- 
tiffs. 1 liave no doubt as to the kuballa being genuine, at the 
same time I believe that the understanding between the parties w’as 
that the jote and bullocks were to be returned, provided the 
plaintiffs refunded the sum advanced within 15 days. Had the 
plaintiffs obtained the money elsewhere, and the defendants been 
mere sureties, there would have been no cause for the jote being 
let to the latter ; the way in which the money for the decree was 
obtained would have been stated as well as the return of the 
bullocks, and there would have been no necessity for suing. a 
tenant for possession in the foujdarree. I believe that the plaintiffs’ 
object is to get back their jote without even paying the money 
advanced to them by the defendants, and "ll^at the lattet have 
endeavored to conceal the truth as to the agrSement for the 
return of the property if the advance was repaid in 15 days 
from the dread of losing both property and money, because the 
terms of the document (kuballa) and the actual agreement were 
conflicting. On the above grounds I reverse the^moonsiff’s decision, 
and decree the appeal, with costs. 


The 25th April 1851. 

No. 25 of 1850. 

Appeal from the decision of Soojat Vlly^ Acting Moonsiff of Raja^ 
rampore^ dated \7th December 1849. 

Bydenath Shah, (Defendant,) Appellant, 
versus 

Musst Panchcowrie, (Plaintiff,) Respondent. 

Claim, rupees 32, due by the defendant, who, as mooktear for 
the plaintiff, received from her that sum in a case subsequently 
settled by razeenamah, in which he had nothing to pay on her 
account as she herself settled subsequently with her vakeel, and no 
other expense was incurred. 

The defendant denies having been the plaintiff’s mooktear in the 
case alluded to, or having received any money from her, and urges 
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that the case was got up in consequence of enmity between him and 
his brother, who is on intimate terms with the sister of the plaintiff ’s 
son-in-law, and the plaintiff' not having paid him (the defendant) 
15 rupees, for getting a deed of gift in favor of her daughter registered. 

The acting moonsiff decreed the case in favor of the plaintiff*, the 
defendant having failed to produce any thing in support of his 
answer. 

The appellant urges that his temporary absence prevented him 
proving his assertion. I see no reason for doubting the evidence of 
the witnesses for the plaintiff*. If the defendant was not her mook-. 
tear in the case alluded to, he could have no difficulty in proving it 
and his abuse of his own, and her relations, appears to be a vindic- 
tive addition to his previous dishonesty. I accordingly dismiss the 
appeal, with costs. 

The 26th April 1851. 

No. 170 of 1849. 

Appeal from the decision of Uadhamohun Chowdhry^ Moonsiff of Raja- 
ramporey dated May 1849 . 

^ Jydun Bewa, (Plaintiff*,) Appellant, 

versus 

Jeewun Gundy, Allyjan Gundy, and Nooroo Gharywan, 
/f)efendants,) Respondents. 

Claim, rupees 33-4, value of two bullocks and hire. 

Tlie defendants deny their being liable for the value of the bullocks. 

The moonsiff dismissed the case, on the grounds of some slight 
discrepancies in the evidence of the witnesses touching responsi- 
bility, arbitration, afid what is customary. 

It appears that the plaintiff’s cart and bullocks with Nooroo 
as driver, were hired by the two tjrundys and taken to the Nekmurd 
mela, where they are said to have been lost The driver declares 
that the Gundys insisted on the bullocks remaining near their shop 
instead of in the usual station, sent him out to test rupees, and 
that on his return he found that the bullocks were missing. The 
Gundys assert that they did not agree to be responsible for the 
bullocks which were hired and in charge of the driver, and further 
that as the bullocks were lost under nie above circumstances they 
are entitled to a refund of half the hire. From another case, con- 
nected with this, in which the Gundy defendants are plaintiffs, 
it appears that after the disappearance of Jydun Bewa’s bullocks, 
they purchased another pair and drove them to Dinagepore in her 
cart I see no reason to doubt the plaintiff’s witnesses as to the 
Gundys having agreed to stand the risk of the mela, which is quite 
different thing Hom the common road risk. Had the bullocks 
disappeared from the regular bullock station, the driver and 
the Gundys would no doubt have given notice to the police, and 
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the supposed time and circumstances under which they were lost or 
stolen would have been stated. The Gundy defendants have not 
attempted to prove their own assertion as to the whereabout of the 
bullocks nor to disprove that of the driver to confute, which, if 
actually false, there could have been no difficulty. They appear to 
have considered their plea “ that the hirer is not responsible for 
hired cattle,’’ and that the plaintiff would not be able to prove 
the exception to the rule in this Instance quite enough. Under 
the above circumstances I consider the plaintiff fairly entitled to 
recover from the defendants, who were each and all responsible for 
safe custody of the bullocks, and who, not having attempted to 
prove their conflicting assertions as to place where the bullocks 
were stationed, are jointly liable. For the above reasons I reverse 
the moonsifi’s decision, and decree the appeal, with cost. 


The 26 th April 1851 , 

No. 20 of 1849. 

Appeal from the decision of Moulvee Gholam Asgkur^ Principal Sadder 
Ameen of Dinagepore, dated 20th June 1849 . * 

Jydun Bewa, (Defendant,) Appellant, ^ 

versus ^ 

^Jeewun Gundy, (Plaintiff,) RespoMeni 
Claim, rupees 800, damages for abusive language. 

The defendant denies having used improper language, and pleads 
that having lost her bullocks through the plaintiff*, (as detailed in 
No. 170 of 1849, moonsiff appeals) she requested jiim to return them 
back to her, and subsequently complained in the foujdaree, when 
she was referred to the civil court. « 

The principal sudder ameen decreed 80 rupees, with costs accord- 
ingly, on the grounds that the defendant abused the plaintiff who 
is a respectable man and did not retort, notwithstanding which the 
defendant complained in the fouzdaree, and sued in the moonsiff’s 
court in the matter of her bullocks hired by the plaintiff to go to 
the Nekmurd mela, and not returned to her. 

In case No. 170 abovementioned, I have given my reasons for 
considering the appellant entitled to recover the value of her 
bullocks from the respondent and others. I cannot in any way 
concur with the principal sudder ameen in his view of this case. 
A widow’s bullocks are hired by a shopkeeper to take his goods to, 
and from the Nekmurd fair. The shopkeeper brings back the 
woman’s cart and tells her that her bullocks are lost. The woman 
is said to have abused the shopkeeper for having deprived her of 
her bullocks, and he makes no retort, but treats it with silent 
contempt. The principal sudder ameen appears to think that this 
treatment ought to have pacified the woman, as he says that not- 
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withstanding she proceeded against the shopkeeper in the matter 
both in the foujdaree and dewance. If the decisions in this case 
and No. 170 were to stand, the woman would have to pay upwards 
of rupees 100, for endeavouring to recover rupees 32, the value of 
her bullocks from the persons who had taken them away, but had 
not returned them to her. The plaintiff claiming rupees 800 
damages, and including the appellant’s daughter and son-in-law in 
the suit, shows that if he was silent under the abuse he has determin- 
ed to exert himself to make the appellant and her family pay for it. 
On the above grounds I reverse the principal sudder ameen’s deci- 
sion, and decree the appeal, with costs. 


The 29th April 1851. 

No. 145 of 1850. 

Appeal from the decision of Deenobundkoo Ckowdhry^ Moonsiff of 
Gourgureeba^ dated 20th May 1 850. 

Manick Meer, (Defendant,) Appellant, 
versus 

‘ Budun Chand Podar, (Plaintiff,) Respondent. 

Claim, rupees 17-9-7, due on an ikrar for rupees 11, payable in 
grain, dated the 12^*Kartick 1253. 

The defendaift urges that the advance was agreed to and the ikrar 
written, but not signed or attested by witnesses as the money was 
not forthcoming. The defendant, who was arrested under Regulation 
II. of 1806, stated that he was kept in durance in the plaintiff '’s house 
for a day and night > that in oyder to get free he agreed to deposit the 
money with the peada who persuaded him to pay it to the plaintiflF ; 
that ho paid accordingly and obtained a receipt which he was pre- 
pared to prove. The answer was filed on the 16th April. 

On the 2nd of that month the plaintiff’s vakeel, in a petition, stated 
that there was no necessity for keeping the defendant in durance, and 
subsequently stated verbally to the moonsiff that the plaintiff had re- 
ceived rupees 2 1 from the defendant. On the 24th of April, the plain- 
tiff filed a razeenamah, and on the 20th of May, the moonsiff disposed 
of the case accordingly without any inquiry touching the defendant’s 
grievances, because he had not urged them when released on the 2nd 
April. The moonsifiT’s ground for this denial of justice is not even 
plausible, and I recommend the case for revision. 
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The 30th April 1851. 

No. 121 of 1850. 

Appeal from the decision of Gopalkisken Mujoomdar^ Moonsiff of 
Buddulgqchee, dated 14/A May 1850. 

Goluck Das, (Defendant,) Appellant, 
versus 

Pennanund, (Plaintiff,) Respondent. 

Claim, rupees 54-13-9, due on a bond for rupees 39, dated the 
29th Kartick 1252. 

The defendant denies having given the bond or received 
the money. He attributes the suit to enmity, on account of 
a man who had lost caste and given money to plaintiff to get him 
restored, but ultimately failed. He also pleads that his signature 
is not on the bond though he can write, and that he was not in 
that part of the country on the date of the bond. 

The moonsiff decreed the case on the evidence for the plaintiff, over- 
ruling the defendant’s pleas, on the grounds that there were more 
influential persons than the defendant concerned in the man’s loss of 
caste; that from his own witness it was clear that his being able to vfrite 
was not generally known, and that the witnesses to his absence 
could not speak to year or dates. 

The appellant urges that it will be clear Vv inspection that the 
bond is not genuine, and that of the three witnesseif to it, one called 
him (the defendant,) Sooroop, instead of Goluck, and the other two 
are servants of the plaintiffl The point for decision in this case is, 
whether the said bond is to be considered genuine or otherwise. 

The writer of it says that he entered the plaintiff’s service in 1253, 
the year after it was written. Another witness misnames the defen- 
dant, and the third accounts for his having been present by saying, 
that while passing the plaintiff’s house he was attracted by the crowd. 
The bond was purchased by a third party for his own use ; the name of 
the vendor appears to have been written by mistake on the face of the 
bond and partly erased, a circumstance not mentioned by the asserted 
writer of it, though he was gomashta to the plaintiff whose vakeel 
informed the moonsiff that the vendor had written his name acci- 
dentally on the face of the stamp said by the writer and the other 
witnesses, to have been brought by the defendant. 

The dispute about caste is allowed to have been in existence, yet 
the plaintifi' does not attempt to explain the particular circum- 
stances under which the defendant borrowed money from him. 
The asserted payments of 1 rupee in 1253, and the same amount 
in the following year, without specifying by whom the payments 
were made (a circumstance which the moonsiff considers in favor 
of the plaintiff, with reference to the defendant’s plea of absence at 
the time) are most improbable and suspicious. The money is said 
to have been borrowed in 1252, and the suit w’^as not instituted 
# 
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until 1256, though the bond was payable in two months. Under 
these circumstances I do not consider the bond genuine, and I there- 
fore reverse the moonsifTs decision, and decree the appeal, with coats. 


The 30th April 1851. 

No. 252 of 1849. 

Appeal from the decision of Manickchunder Shome, Additional Moonsiff 
of Rajarampore^ dated 9th July 1849 . 

Gobra Mundul, (Defendant,) Appellant, 
versus 

Bojon Mundul, (Plaintiff,) Respondent. 

Claim, rupees 216-7-9, due on an ikrar for rupees 164, 
dated the 4th Kartick 1252, in favor of Gedra, who sold it for 
82 rupees to the plaintiff on the 32nd of Sawun 1253. 

The case was formerly nonsuited, Gedra not having been made a 
party to the suit, by order of the Sudder Court, dated 17 th February 
1848, Sudder Dewanny Adawlut’s Decisions for February, No. 35, 
page 94. The moonsiff has now decreed the c^se against the defen- 
dant, Gobra, releasing Gedra, on the grounds that four witnesses 
to the Jbond proved tl^t it had been given willingly ; that the wit- 
nesses for the tidefSiidant Gobra are not witnesses to the bond, 
and know nothing of the circumstances of the case ; that the evi- 
dence of Gobra’s witness, Fakeer Mahomed, does not tally with 
that given by him before the magistrate ; that it appears from the 
foujdaree of Pertab JPuIlya, witness to the bond, that Gobra gave 
an ikrar to produce Boda Manjhee, the supposed thief, which does 
not prove the 164 rupees ikrar Jto have been taken forcibly, and 
that Gobra in the theft case made no mention of the said ikrar, and 
included Gedra’s money as well as his own (196 in all) in the 
charge. The point for decision in this case is whether the ikrar 
for rupees 164 was willingly given by Gobra to Gedra, or 
obtained forcibly and fraudulently. It appears that Gobra and 
Gedra sold their respective cargoes of rice at Moochya (near 
Maldah); that their money 32 rupees and 164 rupees, as well as 
Gedra and his servants were on board Gobra’s boat ; that during 
the night the rupees were stolen ; that an inquiry was carried on 
in the Moochya zemindaree cutcherry; that Gobra was sent 
with his manjhee Boda, who was to produce the stolen rupees ; 
that Boda bolted, and Gobra was taken back to Moochya where 
he is said to have given the ikrar ; that Gobra on getting back 
to his thanna Bunsyharree, in Dinagepore, charged Boda and 
others with the theft, and at the same time, or at all events as soon 
as he got to the magistrate, mentioned that the ikrar for rupees 
164 had been forcibly obtained from him. The magistrate’s roobu- 
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karee does not allude distinctly to the bond having been forcibly 
obtained ; but I have no doubt on the subject notwithstanding the 
very crude style of the foujdaree proceedings, as evidence was taken 
respecting the bond for which there could have been no necessity 
had there not been a dispute regarding it between Gobra and Gedra, 
and as it appears from the magistrate’s roobukaree that each accused 
the other of theft. I am perfectly satisfied from the evidence and 
circumstances of the case that the bond was forcibly and fraudu- 
lently obtained from the defendant Gobra, and I therefore re- 
verse the moonsiff’s decision, and decree the appeal, with costs. 
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Present: C. STEER, Esq., Officiating Judge. 

The 7th April 1851. 

No. 22 of 1848. 

Appeal againet the decition of James Reily, Esq., late Principal Sudder 
Ameen of Hooghly^ dated 22nd June 1848 . 

Dvvarkanath Bose, (Plaintiff,) Appellant, 
versus 

Bhyrub Chunder Dutt and others, (Defendants,) Respondents. 

Suit to obtain possession of 7 beegahs of mal land, belonging to 
the plaintift‘’s talook Obeerampoor, together with the value of 
the hakim’s share of the produce of the same. Suit valued at 
rupees 665-12-0. • 

This case was decided by the principal sif(fder»ameen ia favor 
of the defendants, on the ground that the plaintiff could give no 
satisfactory proof that the lands in dispute belonged to his talook, 
or that he had ever been in possession of the same ; but on the 
contrary it appeared from the evidence and pjoof adduced by the 
defendant and his fellow sharers, that the land belonged to them as 
dewuttur lakhiraj, which had beeq re-leased to tliem by the special 
commissioner after its measurement and resumption by the zillah 
authorities under R^ulation of 1819. 

Mr. Russell called for further proofs from the parties on the cas| 
coming, before him in appeal, when the plaintiffs filed certain ku- 
booleuts and a list of five witnesses in their support The judge, on 
the 29th June 1849, without taking the evidence of the witnesses, 
declared the kubooleuts suspicious and untrustworthy, and affirmed 
for that and other reasons the decision of the lower court 

The case was remanded by the Sudder on the 3rd April 1850, 
(vide page 90 of the volume of decision for that because the 
judge having called for further proofs should have duly; considered 
whatever proof was laid before him. For the defect therefore of 
not hearing the evidence, which the judge had himself called for, the 
case was sent back* 

On the suit being brought a second time on the appeal file, the 
witnesses of the plaintiff Were duly summoned, and their evidence 
having been reepm^d and read, it is my opinion that the witnesses 
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afe noff wen of thatrfifl^ifiion and charaeter, nor their evidence of 
lliat i»lare, whi^ wonjd jusiSl- tKs conrt in pronouncing rta/ to 
be;a good and grouine dpcnihdht, which a prior jpdge had distinct- 
ly affirm^ to be sn^t^oafl-^and untnist^rth^^^^ On the contrary 
the parties are inferior sSiHrants of flie plaintift anaHhough per- 
fect! jr sound of recoll^lion iii ill that respecta Ae allied execu- 
tion of the Is^ubooletife years ago, are unaccountably oblivi- 

ous on less simple aijid iporerecehi iUatte^ pn which the defendante 
vakjeel quesSbii^ On the ground therefore that both the 

ziUah courts on a full s^nd lhature consideration of the whole 
case, agreed in opinion that the plaintiff had failed to establish ms 
claiiti, and sucli opmiioS? being m no way invalidated or reputed by 
the evidence sincb recorded^ J , dismiss this appeal, ; with 

Th«s Hin AfEii. 1851. 

m 66 of 1849. ‘ 

Appeal against the deemon p/ pKunnUnjog Mooleetjea, 4cting Maonsiff of 

Dwarhatidfdpted i6tA Jari^<a^ 

Hurreehur pdeeksu^e, Appellant, in fh® stjit of Ram Koomar 
'Chiickerbuttee, (Plaiiilaft^) Respondent, 

’ versus 

Thei^pellant gnd others, Goverdhun Ghunder, ryot, and Gunga 
Pershad Ghose, talookdar, Defendants. ^ 

StJlT to recover possession' of 5 beerahs of land in mouzd, Tar 
gurrah, witfi a moiety of the value of a crop of rice raised on the 
same in 1254. Suij valued at 107-13-j). - * , 

The plajpl sets forth that the land belonged for matiy. years to 
one Rftm jftp, ind:^ on the 4th Maugh. 1250 sold it-to the plaintatTfor 
25 rupees. 'The plmqtiff accordingly registered his . name as‘ the 
occupant of the land in the .zemindArV boMis,' and he remained' for, 
*nm» in quiet possession paying'hlp fent to the zeniindar.^ In ' 
1254. the plaintiff gave the lands tp the defendant Qloveidhun ' 
t* coltivtitc, on the condition thut h^^wais to give the plaintiff half 
the produce in lieu of rent;’, but on the Sth.Anghon 1254 the de- 
fendfuite, t(;g6ther with others in numb^ubont 70, acting An^er the' 
ordm of tbd d^ndant Hurreehur, came and forcibly cut the crop 
and carried R off to Hurreehur’s house. . ' * > * 

Hurreehtu^puule answer that the purchase of tlm; land by the^' 
plaintiff wasndtterly fiilse ; that the deed of- sale tvas hot remster^,; 
and tM the proper name of the party, whopa pla|ntiff calls Ramjee^ 
waft Ramjebm, which facts, the defendants argue,, show of theior 
' selvOs that the sale was a made-up affair, for if ithad really tak«m 
tlw'deeiof sale wonJd have been, festered adt.Randehun’s 
SatnA wc^ld'have been wifittep correctly. 'Hie tr^ as he hswrts, . 
lifi hhat land was acajulreditt 1172 by: ManicKiw, the'father of 
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Ranijebun, in the latter’s name^ when the fatheir diedj his two 
sons^ Rarnjebun and Tara Chan<4 succeeded to it, and it xenpiained 
for a length of time in their joint pos^ssion.' On the death of Rain* 
jebun, on the 2nd Phalgoon 1250, the land became the sole property 
of Tara Chand, who on the 4th Poos 1253 sold it to the defendant; 
a deed of sale was drawn out and it was registered, and Tara, Chknd 
at the same time made over to defendant the pottah of 1172 ; also 
a purwannah of a remote date given by the then zemindar, prohibit- 
ing his agents from demanding more than the just rents, atid 
several dakhilas for rent ; that besides these papers directly tending 
to prove that the land belonged to Tara Chand, the defendant can 
produce a jumma-wasil-bakeeand other papers to establish the same 
fact, and oral testimony likewise, although the plaintiflP has iiicludod 
in the suit the greater part of the defendants’ witnesses, to prevent 
their being examined. 

Tara Chand supports with his answer the defendants’ side of the 
question, and Goverdhun backs the plaintiff. 

The moonsiff for grounds fully detailed in his decision gave judg- 
ment in favor of the plaintiff. He sent for the original jumma-wasu- 
bakee papers alluded to in the defendants’ answer from the office of 
superintendent of surveys ; and with respect to the entry in them 
of Tara Chand’s name, as the occupant of the jote recorded in 
Ramjebun’s name, he was of opinion that it was a surreptitious 
entry, and tliat an account of the receipts of roiit of the said land, 
in which Tara Cliand’s name occurred, had been altogether changed ; 
that the writer of the original jumma-wasil-bakee and of the account, 
and the party whose name occurred in several of the defendants’ 
receipts, denied on his oath that the original papers described the 
land as in the occupation of Tara Chand, and® he also repudiated 
the receipts. On these and other grounds, and on the strength 
of the evidence adduced on his •side, the moonsiff came to the 
Opinion that the plaintiff’s claim was just, and decreed it accordingly 
against all the defendants except Goverdhun and the talookdar. 

Hurreehur alone appeals, his' grounds are that he established 
his claim to the lands by distinct and ample ^®of, and that he 
gave cogent and valid reasons why the plaintitTs suit ought to 
Have been rejected as false and resting on fabricated deeds, and 
collusive evidence. ' He lays stress upon the deed of sale produced 
by his opponent not having been registered, and contends that 
by the law it ought to have been rejected, and that as the plaintiff 
had made many of the defendants witnesses, defendants in the 
suit for no reasons ; But to prevent their being examined on his 
behalf he ought, under the precedent of the Sudder of the 11th 
August 1847, to have been nonsuited, and that as to his replication 
the moonsiff receiving it was very irregular, as proofs and evidence 
had been called for before its presentation, and therefore the 
receipt of it at such a stage was improper and illegal. . . 

20 / 
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Judgment, 

I shall dispose of the three latter objections before I consider the 
general merits of the case. 

In regard to the first plea, viz., that by the law the defendants’ 
registered deed of sale ought to have been preferred before the un- 
registered deed of the plaintiff, this is a most futile objection, for it 
cannot be made to bear on the case, as the persons from whom the 
parties in this suit allege they purchased the land from, are not the 
same. Had the sellers been identical, then it might have been a 
question whether the defendants’ deed being registered was not, 
under Act XIX. of 1843, entitled to preference; but the sellers are 
distinct, and the question before the court is, whq^of the two has the 
right to sell. If Tara Chand had no right to sell, it is clear that the 
mere registry of a deed cannot make his sale valid, or confer upon 
another any right which he himself did not possess. 

On the second objection I observe that there is no proof that any 
of the parties to this suit have been made defendants needlessly, for 
though some of the defendants’ names appear in the deed of sale 
filed by Hurreehur as witnesses to that transaction, it is not at all 
apparent that they were not parties to the plunder for which the 
plaintiff now seeks compensation. 

In respect to the third objection, that the replication ought not to 
have been received after the parties had been called upon for proof, 
it seems to me, * looking at the nature of it, that it was quite im- 
material when the replication was filed. There was nothing in it 
whicii in any way altered the nature of the plaintiff’s case as set 
forth in his plaint, and had not the plaintiff made any replication at 
all, his cause would not in any degree have been damaged ; but 
inasmuch as Regulation XXVI. of 1814 lays down that the plead- 
ings must be completed before |iny exhibits are filed or witnesses 
summoned, there seems no reason to infer that the receipt of a 
pleading at any time before an^ exhibits are actually filed, was 
meant to be barred. I hold this opinion only in reference to the 
law as it stood prior to the passing of Act XV. of 1850, whereby 
moonsiffs are required now to lay down in a proceeding, specially 
for the purpose, the points at issue. When the decision appealed 
against was passed, no such proceeding was necessary ; but admit- 
ting that the taking of the replication at the stage in which it was 
presented, wiw not strictly regular, no exception can be taken 
a^inst it under Clause 4, Section 46, Regulation XXIII. of 1814, 
which rules that moonsifiTs decision are not to be set aside for mere 
informality. 

I now proceed to the consideration of the general grounds of dis- 
satisfaction raised in the appeal. The appellant rests his claim to 
the land in dispute in virtue of a sale to him made by Tara Chand. 
The lower court has declared its opinion against the genuineness of 
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the papers produced by tlie appellant to prove tliat the land belong- 
ed to Tara Chand. The plaintiff on his part pleads a purchase from 
Ramjee or Ramjebun. It is certain that the proofs of one or the 
other of these parties must be false, and, from all tlie facts of the 
case, I am inclined to place the greater reliance on the statement 
and proofs of the plaintiff. They are supported by a very material 
witness Odoychaut, who acknowledges the genuineness of the papers 
in his handwriting filed by the plaintiff, and he as distinctly denies 
his signature and writing in respect to the documents filea by the 
appellant. Tlie same witness further deposes that the papers pro- 
duced from the office of the superintendent of surveys in which 
Tara Chand is said to have been the occupant of the land, were 
altered and changMl, and that there was no such mention in the 
original papers. The Burdwan Rajah too, who was asked if the 
pottah of 1172 , and the purwannahs said to have been given by his 
ancestors were true or not, replied that, as to the pottah, which was 
not sealed, there was no means of judging, but that with respect to 
the purwannahs, the seals on it did not correspond with tlie impres- 
sion of the seals on papers of the same period in his possession. It 
is also a remarkable fact that though the defendant allows that the 
land was for several years in the joint possession of the Ixfb * 
brothers, Ramjebun and Tara Chand, he has not been able to pro- 
duce any paper or writing of any sort, except the recent ones which 
were rejected by the lower court, whereby it flight be inferred that 
Tara Chand was a partner with Ramjebun in the l^nd. These are 
strong facts against the truth of the papers on which the defendant 
mainly relies to establish his claim. The proofs of the plaintiff, on 
the contrary, are open to no such objections. It is admitted by both 
parties that the lands were held in the name of JRamjebun, and the 
receipts for rent in the plaintifTs possession for several years anterior 
to his purchase, prove the same fa«t, at the same time that the pos- 
session of these papers goes far to give credibility to his statement 
that Ramjebun sold him the lands, or else how could these papers 
have come into his possession. The very fact too of Ramjebun 
signing himself by his more familiar name of Ramjee, and not by 
his more formal name, shows, in my opinion, that the sale was a real 
and bon&Jide transaction, for if it had been a made-up matter and 
the deed had been prepared afterwards, even the slightest error or 
discrepancy would have been avoided. 

Regarding, therefore, the decision of the lower court as conson^t 
to right, and such as the whole facts of the case warrant, and seeing 
no ground on which it can be justly impugned, I dismiss this appeal. 
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Thb 16th April 1851. 

No. 104 of 1849. 

Appeal agaimt the deeieion of Ruaekklaul Bose, Acting Moonsiff of 
Bajapore, dated lO^A February 1849. 

Joykysto Mookerjea and Rajkysto Mookerjea, Appellants in the suit 

of Gholam Russool alias Bagdee Meeah, (Plaintiffs,) Respondents, 

versus 

The Appellants and others, (Defendants.) 

The plaintiff sues to recover possession of 131-7-5^ of land as 
belonging to his kurrajee ayma mehal in the village of Hatal alias 
Onontobatee, in chuck Bindrabunpore and oth^, from whicli he 
has been dispossessed since 1251 by the defendSts, the talookdars 
of lot Koomeermara, within whose estate the ayma mehal lies. 

The zemindars make answer that the land in dispute comprizes 
but 30-1 7 i and a beel; that the land is not ayma but pai’t of the 
defendants’ talook, and appertains to the village of khas Ononto- 
batee, which is a distinct village from Hatal, which, moreover, is never 
called Onoi\tobatee ; that the 30 b. 17^ k. claimed, is in the occu- 
pation, and has been so for a length of time, of one Jug Mohun, a 
ryot of the defendants, who holds it on ajumma of rupees 31-11-5. 

The moonsiff remarks that the question to be tried is, do the lands 
belong to the plaintiff as part of his ayma mehal in the village of 
Hatal, or to the^ defendant as part of his talook in the village of 
Onontobatee. For various reasons recorded in his judgment he 
considers that . the claim of the plaintiff to the lands is just, and 
decrees them to him accordingly. 

4 Judgment. 

It is very true that the point at issue is to whom do the lands 
belong, but in the due consideration of this question, many inciden- 
tal points arise, which have not been adequately regarded by the 
lower court The decision is founded in a great measure on con- 
jectural matter, for instance the lower court has taken it for granted 
that the village of Hatal is identical with Onontobatee and khas 
Onontobatee; that certain lands released to the plaintiff in a 
resumption suit, are the same as those for which he now sues ; that 
certain ryots’ holdings to reaMze the rents of which the plaintiff 
took out process of attachment, or made a summary suit, were part 
and parcel of the lands comprized in the boundary, now claimed 
as the plaintiffs’ ayma mehal. It is very true also that an ayma 
mehal having a quit rent of rupees 7-11-15, is recorded in the 
name of the plaintiff ; but whether any part of that ayma mehal 
lies within that part of the defendants’ estate as is now alleged, has 
not been adeq^uately enquired into. It may also be very true that, 
once upon atime, the plaintiffs’ ancestors, or the plaintiff himself, 
may have been in possession of the lands or part of them now 
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claimed ; but it is equally possible that he or they have been long 
dispossessed, and are not entitled to recover their lands by reason 
of lapse of time. This plea of adverse possession ought to have 
been better enquired into than it was, for I observe that the plain- 
tiff’s proofs were confined only to the period about the time of his 
dispossession, all which proofs, the defendants pleaded were obtained 
by collusion and fraud, with a view to support the plea ho has now 
set up to lands which never were in his occupation. 

On these grounds I must remand the case. The moonsiff will 
either go himself to the spot, or depute a trustworthy intelligent 
ameen (duly appointed) to hold a local enquiry in regard to the 
identity, or otherwise, of the village or villages called Hatal^ 
Onontobatee and* khas Onontobatee, and should they prove to 
be distinct villages, their respective situation must be shown. A 
map must be also made indicating the boundary of the land claimed, 
and by which it may be seen whether or not the lands released in 
the resumption suit were the same as those now sued for, and whe- 
ther the ryots’ holdings for which the plaintiff claimed rents under 
Regulations V. of 1812 and VII. of 1799, are comprized within the 
boundary now claimed. At the same time the moonsiff will call 
upon the plaintiff for any proofs he may desire to advance of Ilis^ 
possession of the lands in dispute anterior to his alleged disposses- 
sion in 1251, such as measurement chittas, jumma-wasil-bakee, 
ryots’ kubooleuts, &c. &c. % , 

The defendants have not urged in their appeal that the value of 
the stamp was made on a wrong calculation ; but they did so in 
their answer, and the plea ought to have been noticed by the lower 
court in its judgment. 

The whole case being re-opened, the moonsiff will not omit in his 
next decision to take into consideration in the proper and prescribed 
manner the matter of valuation. • 

The case is returned that the lower court may act as above indi- 
cated, and the value of the stamp for the appeal will be refunded 
to the appellant in the usual manner. 


The 17th April 1851. 

No. 10 of 1850. 

Appeal against the decision of Pundit Sreeram Tur/eolunkar, Sudder 
Ameen of Hooghly^ dated 2^th February 1850. 

Henry Voss, (Defendant,) Appellant, 
versus 

Free Jose Augustinho Gomes, Prior of the Bandel Church, 
(Plaintiff,) Respondent. 

This is a suit instituted by the present incumbent of the Bandel 
church against the defendant on a bond for 700 rupees, borrowed 
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on the mortgage of certain property, from a former prior of tlie 
church by whom the bond was made payable to his successor, or 
successors in office. The defendant had paid 400 rupees on two 
occasions on account, the last payment being on the 12th February 
1839, and the amount now claimed comes to 786-6-8-2, including 
interest. 

The defendant denies borrowing the money or executing the 
bond, or paying anything on account of it. He pleads that the 
suit is inadmissible under the law of limitation, and that the 
alleged payment of 100 rupees on account on the 12th February 
1839, is but a shallow attempt to rescue the case from the statute 
of limitation. He urges that it is very unlikely that none of the 
several predecessors of the plaintiff in office, thought of making 
a suit against him during the many years that the bond was in 
their possession, and to show that the bond was a forgery he alleges 
that the property pledged in consideration, did not belong to the 
defendant on the date borne in the bond. The defendant further 
pleads that the suit is a made-up one by the former clerk of the 
church with whom the defendant is on bad terms. 

The sudder ameen after making the requisite enquiry with a 
to settle the question of limitation, and deciding that lapse 
of time did not bar the suit, proceeded to try it on its merits when 
considering that the claim was fully proved, he decreed the suit 
in plaintiff^s favor. . 

The defendant appeals, urging, besides what his answer contains 
that it was an illegal proceeding of the sudder ameen to send for 
the Bandel church fund account-book from the records of another 
suit, and that by the precedents of the Sudder as published in page 
130 of the volume fer 1843, and in page 902 of that of 1848, the 
proper course was to call upon the plaintiff to file copies of the 
account. It is further urged that, the accountrbook was not sworn 
to, and that the witnesses examined in resjpect to the contraction 
of the debt, and matters thereto relating, were not worthy of credit 
and that the sudder ameen had not entered in his decision, as 
fully as he ought, into the questions raised in the answer, especially 
in respect to lapse of time and the plea that the mortgaged pro- 
perty, at the time given in the bond, was not in defendant's pos- 
session. 


Judgment. 

It is no doubt the proper course to call upon parties to file copies 
of papers required to prove any point, rather than that the court 
should send for such papers from the record of other cases ; but no 
general rule is without an exception, and the reason assigned by 
3ie plaintiff for not filing copies of the church account-book were 
and such as the lower court rightly allowed. But the 
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plea is a vain one, for the plaintiff’s case was proved, and the pro- 
duction of the account was quite immaterial. 

The question of the lapse of time is not noticed in the final decision ; 
but it was not requisite that it should be, as on that point a sepa^ 
rate proceeding was held when the plea was overruled, and the 
grounds were, in my opinion, valid. 

On the other points raised in appeal, it is my opinion that the 
judgment of the lower court is perfectly just and cannot be impugn- 
ed. The bond was proved, its endorsement in favor of the mture 
successors in office shows that the original prior lent the money 
out of the funds in his charge as prior, and not in his private 
capacity, so that the plaintiff, in virtue of his office, has a clear 
right to sue for the account due on the bond. It was proved 
also that the two payments were made by the defendant on the 
dates alleged, and that the last payment was within 12 years 
from the date of institution of this suit, and a note in the defendant’s 
handwriting, of very recent date, corroborates both the fact that 
he borrowed the money, and that he intended to make some set- 
tlement of it As to the plea that the property mentioned in the 
bond as pledged in security for the debt did not belong at 
time to the defendant, this neither invalicfates tlie bond nor • is 
it any grdund to discredit the transaction to which it relates, 
whether the property was, or was not, the prqperty of the defendant 
can have no effect in determining whether the deb^ was contracted 
or not. If the fact alleged is the truth, the only inference to be 
drawn from it is that the defendant raised money on false pretences ; 
but it was for the defendant to prove that plea in the lower court, 
but, so far from doing so, he gave no proof on that point, nor did 
he summon witnesses on any other, • 

On these grounds seeing nothing to impugn the justness of 
the decision of th,e lower court, f hereby confirm it, and dismiss 
the appeal without summoning the respondent. 


The 21st April 1851. 

No. 138 of 1849. 

Appeal against the decision of Dhunnunjoy Mookerjeo^ Acting Moonsiff 
of Bwarhatta^ dated 28th February 1849. 

Bydnath Kowur, Appellant in the suit of Sfaibkishen Hitter and 
others, zemindars, (Plaintiffs,) Respondents, 
versus 

The Appellant gomashta and two others his securities, 
(Defendants.) 

The plaintiffs sue to recover the sum of rupees 266*6-15 as 
balance of collections of rent unaccounted for in the bands of the 
first defendant. 
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Bydnatli Kowur admits he was the gomashta of the plaintiffs, 
but pleads that the remittances made by him, together with what 
lie was entitled to as surrinjaiiree and other usual charges/ was in 
full of the sum collected by him from the plaintiff’s estate. 

The moonsiff sent an ameen to prepare an account of the collec- 
tions actually made ; but decreed the claim, not on the residt of 
the locdl enquiry, but on certain papers filed by the plaintiffs, and 
admitted by the defendants to be those which he himself supplied. 

The defendant appeals. His grouuds are tliat by the judgment 
of the lower court he is made liable to "certain collections made 
before he took charge of the estate, and that as to the balance 
claimed there was no proof of it, as the account of the plaintiff 
and that made by the local ameen were contradictory. 

Judgment. 

The defendant admitted giving the account on which the lower 
court has held him liable for the claim ma||e against him. Before the 
moonsiff he said that he would point out such items as he consi- 
dered had been altered since the papers went into the plaintiffs^ 
hands ; but though .the case was pending some time after this, and 
■ iiad abundant opportunity to make his objections to the account 
known to the court, he omitted to do so. The lower c^urt could 
not therefore do otherwise than decree tlm cTaigi of which he gave 
the proof in his own ^pers. 

As to the plfca ftiat he has been held liable for certain sums 
collected before his appointment as gomashta, the amount so 
collected was very trifling and does not afjfect the claim against the 
defendant more than 9 or 10 rupees; but the sum so collected is 
entered as a receipt in the defendant’s papers, and was part of the 
first remittance made by him to the plaintiffs ; which shows that 
he not only took the debt on himself, but that he actually received 
the amount * 

Seeing therefore no reason to doubt the correctness or justness of 
the decision appealed from, I confirm iVand dismiss this appeal, 
without requiring the attendance of the respondents.^ 

^ The 22nd April 1851. 

No. 67, of 1849. ' 

Appeal againet the decision of Boorgapershad Ghose, Moonsiff of 
Nyasurraie^ dated 27th January 

Hur Munee Dassea, (Defendant,) Appellant, 
versus 

Shama Churn Batacharj and RamiCumul Kuhd, (Plaintiffs^) 

, Respondents. 

:SuiT to cancel a forged deed of sale in regard to It be^ah of 
kkhiraj land ui the village of Kamarpara, to recover balance W«*^t 
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on account of the same, and to have plaintiffs righ^ to the land 
judicially confirmed. Suit laid at 104«10-15. 

The plaint sets forth that the defendant holds in jumma under the 
plaintiff 1 beegah of his lakhiraj land in the village of E^marpara; 
tliat the plaintiff brought a suit against her for the balance of rent 
of t^e said land from 1249 to 1254, which, owing to an ^omission 
of a party, was nonsuited. In that suit the defendant alleged that 
she had purqhased the land. The plaintiffs therefore bring this 
joint suit, Shama Churn to^ h^e the forged deed of sale set aside 
and to recover his rents, and the second defendant. Ram Kumul 
Kund, to have his right by purchase to the said land, as admitted 
by Sham a Churn, confirmed to him. 

Hur Munee answers that she purchfSted the land from the first 
plaintiff on the 31st Sawun 1249, 61* rupees, and |h^t his claim 

for rent and the second defendant’s plea of purchase were both false 
and fraudulent. 

Shama Churn pleaded,™ his replication, thht he would file docu- 
ments to prove that in Sawun 1249, his brother, Gopal Batacharj 
alias Oma Churn was alive, and was half owner with hifei of the 
^ said land, and that if the defendant’s purchase *wA^ tr^e, the pl yn- 
tiff’s brother would have been a party to the sale. 

The mo{)nsiff on ahi|bst entirely conjectural grounds gives judg- 
ment for the plaJhtiflgs! In reference to a pet^ioif from the defend- 
ant that a local enquiry might be made in iiegar<^ to the alleged 
demise of Gopal Batachaij alias Oma Churn, the plaint’s brother 
prior to Sawun 1249, the moonsitf rejected it, obs^jrvmg that no- 
thing was wanting to complete the plaintiff ’s proof, and 3iat as the 
sale to the defendant was found to be false, it would he quite supe- 
rerogatory to make any further enquiry ih the dhse. 

JUDGA^BNT. ^ 

The case is not Such a clear one in my opinion as the moonsiff 
regards it, and I consider that he has satified himself with evidence 
by no means ^complete ^or convincing. * The plaintiff filed two 
kubooleuts froifi ryots of other land belonging to him as proof, 
that his brother was alive in Sawun 1^249, the object thereby 
being to prove that the defendant’s deed of^ sale was a forgery# 
The defendant met this with a demand that a local enquiry might 
be made to ascertain the point, anff I consider that an enquiry was 
imperatively called for, for on the result depends the trutlj^ o$* 
falsehood ^ the defendant’s purchase, and it would also bripg to 
light upon w^t kind of documents the plaintiff’s case was supj^rt*^ 
ed. If the plaintiff’s brother was and half owner with mm of 
the land in question in Sawun 1,2|9, the inference would be clear ; 
4hat the plaintiff’s deed of sale was a forgery; if on the other hand, 
jtjifas pro jed .that plaintiff V brother Was not alive in 1249 the fere- 
sumpt^n is strong ; that the two kubooleuts filed by the defendant 

: 21 ^ , 
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in support of that fact are false, and this fact, if established, would 
be a strong ground for rejecting his claim, as showing that he has 
not scrupled to use foul means in carrying on his case. Regarding 
therefore the investigation of the lower court as not so complete as 
the nature of the case demands, I remand the suit to the moonsift*, 
in order that he may institute a local enquiry, or call upo^ the 
parties to give proof of their respective statements in regard to the 
time of Gopal Batachaij alias Oma Churn’s decease, after which the 
moonsiff will again record his judgmen)^ 

The value of the stamp for the appeal will be refunded to the 
appellant 

The 23r:d^ April 1851. 

" No. 221 of 1849. 

Appeal against the decision of Nobeenchunder Mitter, Moonsiff of 
liafapore, dated 1 5th Juik 1849. 

Jye Kishen Mokerjea and Raj Kishto Mokerjea, Appellants in 
th^ suit of Bungshee Dhur Mai, (Plaintiff,) Respondent, 
versus 

The Appellants and others, Dll^ndants. 

StJiT to cancel^an attachment and to recofor^ho sum of rupees 
17^9-0, exacted^dn process of the same. 

The plaint sels forth that the defendants alleging that the plain- 
tiff held a |lte Jumma of rupees 33, in the village of khas Rooder- 
poor, and that lie was in balance on account of 1252, to the amount 
of 32-4-0, attached certain articles of the plaintiff’s property and 
caused them to be «old, vrfien the same were purchased for 17-9-0, 
by the defendants’ gomastas, Ram Taruck and Goluck Chand, and 
by Haro Mai and Surroop Kolesc The plaintiff ^e^nies that he holds 
my land belonging to the defendants’ zemindaree^ of khas Rooder- 
poor, and alleges that lie is a ryot of Qpe Syudoonissa, in whose 
resumed estate the plaintiff’s lands were included by a Government 
measurement ameen. 

Jyaii.Kishon Mokerjea, Raj Kishen Mokerjea, Ram Chunder Chat- 
4erjea, zemindars, and Ruggonath Ghose, izardar, make apswer that 
the lot Komermora, to which khas Rooderpoor appertains, is the 
joint property of the defendants, the zemindars, and 3 other distinct 
shjprers, and that a suit which involves the question, whether the 
lands lie in the resumed lakhiraj mehal of Syudoonissa, or in the 
^^estate of the defendants, cannot be tried except in the presence of 
all the sharers. 

The defendants urge that it is very true that the plaintiff, at 
the instigajtion of the said Syudoonissa, did point out and cause 
to be measured certain portions of his land in khas Rooderpoor, 
as belonging to the estate of the said Syudoonissa, and that the 
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same was afterwards resumed ; but the land for which the defend- 
ants distrained the plaintiff’s property was exclusive of what he 
had measured as belonging to the lakhiraj mehal of Syudoonissa, and 
that he acknowledged his liability to the defendants by executing 
an agreement to pay them rent for the same. 

Two ameens were employed one after the other to make a lociil 
enquiry. The first reported that the land for which defendants 
made a distraint belonged to the defendants’ estate of khas Rooder- 
poor, which report was set aside as not satisfactory. The second 
ameen, as might have been expected, reported altogether in favor 
of the plaintiff*, and the moonsift* has almost entirely relied on his 
report in drawing up his judgment in favor of the plaintiff. 

Judgment. 

The defendant’s plea is that under color of some of his land hav- 
ing been included in a resumed mehal belonging to Syudoonissa, the 
plaintiff* seeks to keep clandestinely in his possession 9 beegalis of 
land, which were not so measured, and which not having been de- 
clared part of the resumed mehal, belong to them as of right. 
They are willing that the plaintiff* keeps what was included in 
the resumed mehal, but what was not io included, they conSmd 
they have a right to demand the rent The enquiry in the lower 
court does not, by any means, make it clear that the plaintiff has not 
in his possession any lands, but such as were^w^^asured as forming 
part of the resumed mehal. The enquiry made by the ameen last 
sent was conducted in a very loose manner, and his report in favor 
of the plaintiff rests greatly on conjecture and presumption. Wliereas 
it should have shown clearly that the different bunds stated by the 
defendants to be in plaintiff’s possession were either not so, or were 
part of the same lands w^hich were included in the resumed mehal. 
For this purpose it was necessaty to measure both the different 
dags as they appear in the plaintiff’s copies of chittas, and also 
according to ^the bund\^arra given by the defendants. If the 
suit should prove that the plaintiff has any land beside what 
his own chittas show, for that he is clearly liable to the defendants, 
for if they were not measured as part of the resumed mehal, they 
are clearly mal, and as such the defendants are entitled to demand 
rent for them. 

The case is therefore remanded in order that the moonsiff may 
have a local enquiry made for the purpose above indicated. The 
ameen should be informed with the substance of the above remarks 
to enable him to see what is expected from his investigation, and 
he should be required to prepare a map showing the locality 
and boundary of the several patches of land specified in the 
Government ameen’s chittas, and a second map should be made, 
giving the same particulars of the lands indicated in the defendants’ 
bundwarra, whether any and all is in the plaintiff’s possession, and 
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whether any and what part is identical with the lands measured 
as lakhiraj. 

The moonsifF will then decide the suit de novoy giving due weight 
to the result of the local investigation now ordered. 

The stamp for the appeal will be refunded to the appellant in 
the usual manner. 


The 25th April 1851. 

No. 1 of 1850. 

Appeal against the decision of Benonath Bose^ Moonsiff of Bivarhattay 
Zillah Hooghlyt dated 2Qth April 1847 . 

Sheikh Shumsuddeen and others, Appellants in the suit of Muddoo- 
soodun Sircar, (Plaintiff,) Kespondent, 
versus 

The Appellants and others. Defendants. 

This is a suit to recover rupees 62-1 1-4, principal and interest, 
due to the plaintiflp on a bond, executed by the defendants. 

. - The defendants were absent in the lower court, and a decree was 
passed against them on an exparte investigation. 

The appellants urged in their petition, among other pleas, that the 
notice never reached tiiem, and the proclamation was not published 
in the village wher# they reside ; and on looking at the papers of 
the case and the evidence of the two witnesses who certified to its 
execution, I find that they are men who reside in the same village 
with the plaintiff, and not where the defendants live. The process 
of the court not paving been executed in the manner the law 
directs, inasmuch as it was not verified by any person resident 
in the same place as where the 4efendants live, I remand the case 
for trial de novo. 

The value of the stamp for the appeal will be refunded to the 
appellant in the usual mamier. * 
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Present: W. LUKE, Esq., Judge. 


The 1st April 1851. 

No. 267. 

Appeal from a decision of the Sudder Ameen^ Taruck Chunder GhosCy 
dated 2Sth November 1850 . 

Niamut Shah, (Defendant,) Appellant, 
versus 

Miisst. Taramonee, mother and guardian of Suroopnaraiii Roy, 

heir of Gunganarain Roy, deceased, (Plaintiff,) Respondent.^ 

This is an action for possession of 316-6-6 land, with mesne 
profits, laid at Company’s rupees 646-12-7. 

The plaintiff states that defendant, for a consideration of Com- 
pany’s rupees 425, sold to her husband condilibnaBy the villages 
Dowlpottah and Dowlmaree, and executed a deed of mortgage on 
2nd Phalgoon 125 1, to be redeemed in the month of Aughun 1 252, in 
failure thereof the mortgage to be foreclosed. At the expiration of 
the latter period the usual notice was served oi^ and acknowledged 
by defendant, and in default of the latter the mortgage was fore- 
closed and plaintiff now sues for possession. 

The defendant denies the claim, and pleads that the deed on 
which plaintiflT sues is a fabrication ; that he is entirely ignorant how, 
when, or where it was executed. He acknowledges having mort- 
gaged the aforesaid villages to plaintiff’s brother for a trifling sum 
to meet certain liabilities, but on consideration of his (defendant’s) 
becoming surety for plaintiff’s husband in lease of a zemindaree 
which he had taken from Government, the deed of mortgage was 
returned to him on the 4th Phalgoon 1251, it was therefore highly 
improbable that under such circumstances the deed of mortg^e, on 
which the present suit is founded, should have been executed on the 
2nd Phalgoon 1251. 

The sudder ameen observes that the forms prescribed in Sec- 
tion 8, Regulation XVII. of 1806, and Circular Orders of 22nd July 
1813, have been duly observed, and notice of foreclosure duly 
acknowledged by the defendant The issue then to be adjudicated 
is whether the deed of conditional sale is valid, and defendant receiv- 
ed a valuable consideration from the same. He remarks that the 
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execution of the deed and payment of the money is fully established 
by the evidence of attesting witnesses confirmed by the registration. 
In reference to the issues raised in bar, he observes that defendant’s 
exhibits do not support his averments. The lease in which defend- 
ant became surety was taken by Kistomohun Dutt, not by 
Rajnarain Roy ; that defendant was not alone surety, but associated 
with one Gouree Preea, and that there is nothing on record to 
prove plaintifTs connexion with Kistomohun Dutt, and accordingly 
gives a verdict for plaintiff. 

In appeal, the defendant reiterates the pleas raised below, urging 
in addition that sickness prevented his appearing to dispute the 
plaintiff’s claim on the issue of notice of foreclosure. 

I concur in the finding of the lower court. The defendant 
attaches weight to the circumstance of the deed of conditional 
mortgage being returned to him on the 4th Phalgoon 1251, as render- 
ing it exceedingly improbable that he should execute a second 
mortgage for the same property on the 2nd Phalgoon 1251, for a 
much larger sum. It appears, however, that the mortgage of the 
2nd Phalgoon was not completed and registered till the 4th Phalgoon, 
thp day on "which the first mortgage was restored to defendant, and 
there is therefore nothing improbable in his again mortgaging his 
property to the plaintiff ; that he did so is fully corroborated by 
the evidence on record. The decision of the lower court is accord- 
ingly affirmed,«withdUt serving a notice on the respondent. 


The 3rd April 1851. 

No. 14 of 1851. 

Appealfrom a decision of the Moonsiffof Buqree, Sreenath Bhooya^ dated 
ZOth December 1850 . 

r 

Ramoo Bhukut, (Plaintiff,) Appellant, 
versus 

Benode Sekra, (Defendant,) Respondent. 

The plaintiff sues for a bond debt, laid at Company’s rupees 
28-11-8. He states that defendant borrowed from him Company’s 
rupees 18-4, for which on 19th Assar 1252 B. S. he gave him a 
bond to be redeemed in the month of Aughun following. 

The defendant denies the bond, and pleads that he borrowed 
the amount aforesaid and gave plaintiff a bond On 26th Assar 
1251, but that he redeemed it in 1253, 13th Assar. 

The moonsiff dismisses the claini^ plaintiff failing to appear in 
person and to depose on oath that the witnesses (who after being 
cited had failed to appear) were material to the issue of the case. 
With. this award the appellant is dissatisfied, first, because six weeks 
not elapsed between the date of moonsiff ’s order for his 
. (plaintiff’s) appearance and the date of final decision of the case, 



2lliLAH MIDNAPORE. 


41 


and secondly, because the property of five out of the seven witnesses 
had not been attached. In reference to the latter objection it ap- 
pears that plaintiff could not point out any property belonging to 
five of the witnesses, ergo an attachment could not be served, and 
in reference to the former objection Act XXIX of 1841 is not appli- 
cable, vide Sudder Court’s Decision 20th July 1850, Iluree Mohun 
Mujoomdar, petitioner. The moonsiff has, however, reversed the 
order prescribed in Section 6, Regulation IV. of 1793. He should 
have required the plaintiff’s statement on oath before and not after 
directing the arrest of the witnesses and attachment of their pro- 
perty. The decision of the lower court is affirmed, without serving 
a notice on respondent. 


The 3rd April 1851. 

No. 16. 

j4ppeal from a decision of the Moonsif of Anundpore, Omeschunder 
' Mookerjee, dated 16th December 1850 . 

Rajnarain Dutt and others, (Plaintiffs,) Appellants, 

versus ■ 

Musst Soorjomonee and others, (Defendants,) Respondents. 

This is an action for possession of 4 beega^js of land, with mesne 
profits, laid at Company’s rupees 123-11-2. • • 

It is unnecessary to enter into the merits of this case. The defend- 
ants acknowledge the claim, and propose to restore the land with 
costs to plaintiffs. The moonsiff, however, rejects the solanamah on 
the grounds that the suit itself is barred by lapse of time. 

The appellant demurs that the moonsiff h^s calculated the 12 
years from a wrong period. This issue, however, need not be in- 
quired into, as on reference to the Records of the case it appears that 
the moonsiff finally disposed of it in his proceeding held under Sec- 
tion 10, Regulation XXVI. of 1814, wherein he ruled that Section 
14, Regulation III. of 1793 was no bar to the progress of the suit. 
The cause of action halving arisen within 12 years, and as neither 
party was dissatisfied with this order, it became absolute. The 
moonsiff cannot therefore at a subsequent stage of the proceedings, 
that is, in his final decree, dismiss the suit, on the ground that it is 
barred by the statute of limitation. The appeal is therefore admit- 
ted, and the suit remanded to be disposed of on its merits. The 
institution fee to be refunded. 
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The 14th Apeil 1851. 

No. 17 of 1851. 

Appeal from a decision of the Mooneif of Nemal, Russickloll Bose, 
dated \ 6th December 1850 . 

Seetaram Doss^ (Plaintiff,) Respondent, 
versus 

Damoo Khutooah, and Modhoo Khutooah, heirs of Russick 
Khutooah, and Noaruttun Sasmul and Chuckooram Sasmul, heirs 
of Punchanund Sasmul, deceased, (Defendants,) Respondents. 

This is an action for a bond debt, laid at Company’s ru- 
pees 290-1-10, 

The plaintiff states that Russick Khutooah' and Punchanund 
Sasmul borrowed from his gooroo, Gopal Doss, Company’s ru- 
pees 155, for which he gave a bond, bearing date 10th Assin 
1250 Umlee, to be redeemed in the month of Phalgoon following. 

The defendants, Chuckooram and Noaruttun Sasmul, declare their 
utter ignorance of the transaction referred to by plaintiff, and plead 
that they are not liable for the deceased Punchanund’s debts, not 
TTaving succeeded to his estate. The other defendants allow 
judgment to go by default. The moonsiff gives a verdict for the 
defendant. He observes that the four first lines of the tumusook 
are written with /Jifierent ink and a different hand from the 
remaining portion of the bond ; that the name of Seeboo Geree, one 
of the attesting witnesses, has apparently been added at some time 
subsequent to the execution of the deed, and finally that the 
plaintiff'’s witnesses swear that the loan was granted and money 
paid to defendants* by plaintiff*, which contradicts the averment of 
the latter, which declares that the deceased, Gopaul Doss, plaintiff’s 
spiritual adviser, was the party who granted the loan. 

The plaintiff^ in appeal, alleges that the moonsiff’s surmises are 
opposed to facts, and not warranted by the evidence on record, and 
demurs in reference to the testimony of the witnesses that the dis- 
crepancies are owing to the mohurir who recorded it, and to the over- 
sight or collusion of his vakeel, who failed to examine the witnesses in 
a manner to remove all doubt who was the party granting the Joan. 
The evidence of the witnesses has been taken in a careless manner, 
for instance they were asked if they are acquainted with both 
defendants Oobhoy Bibadhee, instead of whether they have any 
knowledge of both plaintiff and defendants. Again, they were asked 
a leading question whether the defendants took a loan from and 
gave a bond to plaintiff, or not, to which the witnesses reply in the 
affirmative in one place that the borrowers took from the mahajun, 
and in another that the borrower took from the plaintiff ; but it is 
not elicited by cross-examination who the Badee, or plaintiff, 
Ir^ally was. The witness* might have, and no doubt did refer to 
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the lender, and it was incumbent on the lower court to ascertain 
this point It is quite within probability that the witnesses under- 
stood plaintiflF Badee and lender to be synonymous terms ; at all 
events there is considerable room for doubt, and the moonsifF 
without sifting the matter further should not pronounce the wit- 
nesses unworthy of credit. Two of the defendants allow judgment 
to go by default, which is a tacit acknowledgment of the claim. 
The moonsiff makes no allusion whatever to this circumstance 
as regards the writing in which the bond is engrossed, the letters 
were not apparently all of the same size ; but there is no difference 
in their formation nor in the color of the ink, certainly not such as 
to warrant the total rejection of the document, particularly as there 
are other circumstati^ces in favor of its validity. For instance the 
date of the purchase of the stamp, which is one day previous to the 
execution of the bond. Sufficient pains have not been taken to 
arrive at the truth, I therefore admit the appeal, and remand the 
case for further inquiry. 

'l"he institution fee to be refunded. 


The 17th April 1851. T 

No. 238. 

Appeal from a decision of the Moonsiff of Mahunpore, Gunganarain 
Mookerjea, dated 7th September 

Lala Seeroomonee Roy, (Defendant,) Appellant, 
versus 

Musst. Bistoo Soondree Dibbea, (Plaintiff,) Respondent. 

This is an action for possession of 20 beegans of land, situated 
in chuck Neelgram, and to set ai^de a decision made under Act 
IV. of 1840. 

The defendant pleads inter alia that the suit in its present 
form cannot lie, as the boundaries of the disputed patch have not 
been defined. 

The moonsiff, in his decision, has neither alluded to nor disposed 
of the demurrers raised by defendant on legal points. The issue 
in bar of this action should have been settled at the preliminary 
inquiry ; the plaint is defective inasmuch as the subject matter of 
claim is not described with certainfy, that is, its boundaries have 
not been defined. It is not sufficient that the boundaries of the 
entire chuck in which the contested |)atch is situated have been 
" stated, as it does not meet the requirements of Section 3, Regula- 
tion IV. of 1793. {Vide the Sudder Court’s opinion recorded in 
decisions for the month of March 1850, page 43, Jyesunkur Doss 
and others, appellants, versus Ramkunnahee Roy and others, respon- 
dents. The appeal is therefore decreed, \^th costs, and the plmntiff 
nonsuited. « 
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The 21st April 1851 • 

No. 1 of 1851. 

Jppeal from a decision of the Sudder Ameen, Taruckchunder Ghose, 
dated ^th December 1850. 

Musst. Adur, mother of Hurreehur Doss and Hurnarain Doss, 
minors, (Plaintiffs,) Appellants, 
versus 

Brijomohun Mohapatur, Shama Churn Doss, and Anund Lall Doss, 
(Defendants,) Respondents. 

This action is brought to set aside a deed of conditional sale 
of mehal Pud(‘enna, in possession of, plaintiff in right of a deed of 
gift granted by the defendant Shama Churn Doss, husband of plain- 
tiff, laid at Company’s rupees 1000. 

Plaintiff states that the defendant Shama Chum, whilst in jail 
at the instigation of, and in collusion with, this decreedar, sold mehal 
Pudeenna conditionally to the defendant Brijomohun Mohapatur, 
on the 21st Assin 1255 iJmlee, and without her (plaintiff’s) knowledge 
^ cgiused it to be registered ; that as the mehal aforesaid has been 
m plaintiffs possession since 1251, in virtue of a hibanameh, the 
defendant Ram Churn had no power to alienate it, and the present 
suit is brought to reiser void the deed of sale. 

The defendEgit Brijomohun Mohapatur demurs to the action on 
several legal points, and pleads that the deed of conditional sale 
was executed by the defendant Shama Churn in good faith, with a 
view to raise^ money to liquidate the claims of certain decreedars ; 
that be gave the said Shama Churn a thousand rupees, in consider- 
ation of the deed of sale, which latter was duly signed, attested and 
registered. To nullify this deed the defendant Shama Churn has 
colluded with plaintiff in fabriifating the hibanameh, the present 
cause of action. 

The defendant Shama Churn Doss admits having signed the deed 
of sale, but denies having received any consideration for it He 
pleads that defendant Brijomohun obtained possession of the deed 
in a fraudulent manner from his mooktear ; that he sought the 
interference of the magistrate to recover it, but was unsuccessful. 
The other defendant, Anundioll Doss, reiterates Sham Churn’s 
pleas. 

The sudder ameen gives a verdict for the defendants. He is of 
opinion that the conditional transfer was made in good faith, and 
that the defendant Shama Churn received a valuable consideration 
m lieu of it He attaches no weight to the pleas urged by the 
defendant Shama Churn, as he has never taken any steps to recover 
or set aside his deed (which he declares to have been taken from 
him surreptitiously) beyrad filing a petition before the magistrate 
the allegations in which were proved to be unfoimded, ana made 
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after the deed had been duly registered. He remarks further that 
no objections were made to Brijomohun’s kuballa by plainti£P> till 
three months after it had been registered, which would undoubtedly 
have been made at once had her title been good. He rejects the 
hibanameh as not supported by trustworthy evidence as the 
witnesses attesting it contradict themselves and each other. The 
dakhilas and seeahs are, he thinks, not in themselves evidence of 
possession : they refer to one or two kists in one year only, are 
not consecutive, and the former do not correspond with the seeahs, 
that is, the dakhilas are not Vouchers of the payments recorded in 
the seeahs ; that the circumstance of plaintiff’s name having been 
recorded in the mutation register of the district is no detriment to 
Brijomohun’s kuballa, nor does it strengthen the plaintiff’s title as 
the present suit had been pending nine months when the order for 
the transfer of names was issued and therefore defendant might not 
deem it requisite to offer any objections, and lastly, that the plain- 
tift ’s liibanameh has not been registered, and that according to 
law the defendant’s kuballa, which is registered, must have the 
preference and invalidate the hibanameh of the plaintiff'. 

I fully concur in the judgment recorded in the lower court 
independantly of the cogent reasons assigned for rejecting the 
hibanameh ; there are others, which lead me to doubt the validity 
of that document : there are interpolations in it, the dates have 
perceptibly been inserted subsequent to the efl^ossing of the deed 
as the ink is quite a different color. The stampt paper on which 
it is written bears endorsement six months prior to date of deed 
in the name of a third party having no connexion whatever with 
those herein concerned. Had the gift been mjide bond fide " it is 
probable that the stamp would have been purchased at the time 
required, and by the parties interested in the transaction to be 
recorded. The decision of the lower court is affirmed, without 
serving notice on the respondents. 


The 22nj> April 1851. 

No. 33. 

Original Suit. 

Raja Kishto Indernarain Roy, (Plaintiff,) Appellant, 
versus 

Ajoodea Ram Mittre and others, (Defendants,) Respondents. 

This action is brought to recover a balance of rent, with interest, 
laid at Company’s rupees 21,878-5-1. 

The plaintiff' originally sued Debnarain Roy for arrears of rent 
for mehal Ahmedabad, and obtained a decree against his heirs Komul 
Monee and Sreenath Mittre, which was sled out and its execution is 
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Still incomplete. In the mean time a dispute arose between the heirs 
and successors of the deceased Debnarain, which was finally disposed 
ofonthe2l8t June 1848 by the Sudder Court, which ruled that 

Deonarain’s heirs were in 


„ , Share, the proportions indicated 

Gunganarain (since dea4,) his heir, l-5th. <^PpOSlte theiT respecti ve 
Mohendernarain (ditto) his heir, ... l-5th. names. The decree of the 

Kishen Govind, i-5th. plaintiff was in the interim 

Peary Mohan (Mnce dead.) h.s heir, l-5th. in execution aS above 

stated, and on 31st August 1849 plaintiff applied for attachment 
of certain monies in deposit belonging to Sreenatli Mittre and others, 
it was ruled by the court in conformity with the decision 
of the 21st June above quoted, that there were other heirs 
of Debnarain besides those specified in the plaintiff’s decree 
and petition, and that consequently the attachment was informal 
and could not take effect The plaintiff, seeing no other course 
open to liim, now sues the defendants, heirs of Debnarain, for 
arrears of rent in proportion to their respective shares as indicated 
in the Sudder Court’s decision. 


^ ^The defendants reply that the suit is barred by Sections 12 and 
16, Regulation III. of 1793, and urge other pleas against their 
liability which it is not necessary to enter on. The only issue it is 
requisite to notice without entering into the merits of the case is that 
raised by defendanfe*in bar of the suit 

From the records of the case and from what has been urged on 
both sides it is clear that the defendants stand in the position of 
Debnarain deceased, as his heirs. The defendants acquired this 
status by a decree of the Sudder Court in appeal on the 21st June 
1848. It was therefore incumbent on plaintiff that all subsequent 
steps in furtherance of execution of his decree should be taken 
with regard to this decision. ; his neglecting to do so was appa- 
rently the cause of his petition of attachment being rejected. The 
plaintiff could not plead ignorance of the Sudder Court’s decree as 
it had been passed 14 months prior to the date of the said petition. 

The question of the defendant’s liability was matter of enquiry in 
a summary suit, and that it was not so is owing to the laches of the 
plaintiffl 

The plaint in the present instance is opposed to law, and is barred 
as urged by defendants by the provisions of Sections 12 and 16, 
Regulation III. of 1793. The plaintiff is accordingly nonsuited ; he 
paying all costs. 
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The 28th April 1851. 

No. 23. 

Appeal from a decision of the Moonsiff of Vernal, Baboo Russicklall Bose, 
dated 24th December 1850 . 

Nemai Churn Pudhan, (Plaintiff,) Appellant, 
versus 

Sadoo Senaputee and others, (Defendants,) Respondents. 

The plaintiff sues for a bond debt, laid at Company’s rupees 142-10. 

The defendants deny the claim, and plead that the plain- 
tiff influenced by revengeful motives, and that their circumstances 
in life are such as to preclude the probability of the plaintiff lend- 
ing them so large a sum of money as now claimed. 

The moonsiff gives a verdict for the defendants, he observes that 
the bond has all the appearance of being a fabricated document ; 
that it is engrossed in fresh ink after the creases, which are of long 
standing, had been made in the paper. He adds that the probabi- 
lities are likewise against its truth, the stamp endorsement is in 
favor of the third party residing in plaintift*’s village ; that the defend- 
ants are in indigent circumstances, had occasionally borrowed 
trifling sums from plaintiff ; in one instance 8 rupees, two months 
before the bond the present cause of actjpn, and it is therefore 
beyond |the bounds of credibility that plaintiff shpuld have lent 
defendants 75 rupees without any security whatever, and finally, that 
the attesting witnesses are not trustworthy. 

In appeal, the plaintiff urges that the moonsifTs arguments are not 
justified by the records of the case and evidence adduced by him. 
On a review of the proceedings however, I seS no reason to inter- 
fere with the moonsiff ’s decision, which, in my opinion, is fully borne 
out by the evidence, and it is accordingly affirmed, without serving 
notice on the respondents. 


The 30th April 1851. 

No. 26 of 1851. 

Appeal from a decUion of the Moonsiff of Culmeejole, Syud Iwjad Alee, 
dated 16^4 December 1850 . 

Mudun Mohun Chowdhry and others, (Plaintiffs,) Appellants, 

versus 

Kissore Mytee Ghose, (Defendant,) Respondent 

The plaintiffs sue to recover certain offerings made in atone- 
ment termed Chandrayon ; suit laid at Company's rupees 4-8. 

The plaintiffs ai'gue that they have a hereditary right to these 
oblations ; but that defendants refused at the Chandrayon made at 
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the sun’s eclipse in 1256 Umlee, to recognize that right, and gave 
their offerings to poorohits who had no title to them. 

The defendants deny plaintiffs’ title, and plead that the suit has 
been informally laid as the receiver of the offerings has not been 
made a party to it. 

The moonsiff nonsuits for sundry laches in the plaint. It appears 
that the moonsiff Jias disregarded repeated instructions conveyed to 
him to record the issues to be tried. He has not held any pro- 
ceeding in the present case as prescribed in Section 16, Regu- 
tion XXVI. of 1814. The appeal is admitted, and the case remand- 
ed that the omission may be supplied. The moonsiff will first 
enquire whether or not the present claim is barred by law or pre- 
cedent, and then proceed, if necessary, to enter on the merits of the 
case. The cost of stamp to be refunded. 


The 30th Apeil 1851. 

No. 27. 

Jppeal from a decision of the Moonsiff of Kaseegunge^ Khyrat Hossewt 

^ dated th December \8b^ . 

% 

Sreenath Chackra, (Defendant,) Appellant, 

^ versus 

HooM •Mytee, (Plaintiff,) Respondent. 

This is an action to recover the value of five bundles of cotton 
thread, laid at Company’s rupees 19-6-3. 

The plaintiff alleges that the defendant borrowed from him five 
bundles of cotton thread promising to pay him the value of it the 
same day, failing in his promise the plaintiff now sues to recover. 

The defendant in the first instance denies the cause of action in totoy 
but, in his deposition given before the moonsiff, he admits having re- 
ceived three bundles of thread, but pleads they were his own vmich 
he had entrusted- to the plaintiff at Calcutta to bring home for him. 
The evidence of the witnesses for the prosecution tends to prove 
that on the 29th Bysakh 1257, the defendant borrowed from plaintiff 
five bundles of thread, stipulating to pay its value the same day ; that 
in failure of defendant a dispute arose between him and the plaintiff, 
which was refeired to arbitrators but without their coming to any 
final decision on the point fi^irther than giving their advice to settle 
the debt amicably. The defendant fails to disprove evidence in 
any particular, and accordingly the moonsiff gives a verdict for 
he plaintiff. 

In appeal, the defendant urges nothing that should lead this 
court to interfere with the moonsiff‘’s decision, which is hereby 
affirmed,' without serving a notice on respondent 
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Pkesent: D. L money. Esq., Judge. 

The 29tii April 1851 • 

No. 8 of 1848. * 

Regular Appeal from, the decision of Moulvee Syed Ahdool Wahid Khan, 
First Grade Principal Sadder dmeen of Moorshedahad. 

Unnopoornah Burmanah, widow of the late Haradhun Roy, 
(PlaintiflF,) Appellant, 
versus 

Ramcoomar Roy, Sheehnath Roy, Bejoy Gobind Boral, Mudun 
Molmn Boral, 'Jadobunund Boral, Mudoosoodun Boral, Kall^e- 
doss Dhur and Sreenath Dhur, (Defendant^,) Respondents. 

Suit for possession of her husband’s an(L his brother’s jumma 
and lakhiraj lands, with gardens, &c., situated tit mouza Meteepore, 
estimated value rupees 575-0-12^ g., and damages foi? loss of paddy, 
&c., rupees 220-13-5, total rupees 795, 13 a., 17 g., instituted 27th 
May 1845, and decided 30th March 1848, 

The plaint sets forth that the plaintiff’s husband Huradhun Roy^ 
and his two brothers, Gooroopershad and Gre^dharee Roy, were 
joint possessors of all their ancestral property; that in 1234 B. S., 
they lived apart from each other, hnd divided the property in equal 
shares ; that subsequently Haradhun Roy and Gooroopershad Roy 
lived together ; that in 1236 B. S., Gooroopershad Roy willingly 
transferred to Haradhun Roy a jumma of rupees 26, l a., 1 5 g,, 1 k., of 
mouza Meteepore, and that he afterwards died, leaving the plaintiflTs 
husband legal heir, as they had lived together, and that from that 
time he retained possession of his^ own and his deceased brother’s 
share of the property. 

In 1244 B, S. Haradhun Roy died, leaving the plaintiff with a 
daughter Ramdhun Burmanah, in possession of all his property as 
well as that of his brother Gooroopershad. 

On the death of Greedharee Roy his son Ramcioomar Roy dispos- 
sessed her of all the jiimma garden, tank, &c., for the recovery of 
which she has brought this action against the defendants. 

The defendant Ramcoomar Roy pleads that Haradhun Roy and 
Gooroopershad Roy never lived together; that Haradhun Roy and 
his two brothers lived separately in possession of their respective 
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shares from 1231 B. S. ; that Gooroopershad Roy died in the month 
of Bhadoon 1239 B. S., leaving a wife, and that his property could 
not come into the possession of Haradhun Roy ; that on the death 
of Durpomye, the wido^ oft Gnoroopershad Roy, the defendant was 
the legal heir of the share of Gooroopershad Roy ; that when the 
defendant was a minor the plaintiff’s husband Haradhun Roy, with 
the connivance of the zemindar’s amlah, procured the registry of his 
own name instead of that of Gooroopershad Roy in the zemindaree 
serishta ; that the defendant is entitled to the possession of his father’s 
as well as his uncle Gooroopershad’s share, and the plaintiff only to 
her husband’s share d a., 6 g,, 2 c., 2 k., which she still possesses. 

The plaintiff,dn replication, supported her plaint. ^ 

The principal sudder ameen took a bewustah from the late pundit 
of Moorshedabad, and deputed an amlah to make an enquiry, whe- 
ther Haradhun Roy and Gooroopershad Roy lived together or not, 
and satisfying himself from his report that they lived apart, accord- 
ing to the bewustah of the pundit, decreed for the plaintiff her hus- 
band’s share 5 a., 6 g., 2 c., 2 k., and half, and the share of Gooroo- 
pershad Roy, viz., 2 a., 13 g., 1 c., 1 k., with wasilat 

JThe plaintiflF, in appeal, from this decision urges chiefly that it was 
proved by the evidence of her witnesses that her husband Haradhun 
Roy and Gooro^ersh^ Roy lived together, and Greedharee Roy, 
the defendant, Kamc^omar’s father, separate ; that the naib nazir 
deputed by the*prift<?ipal sudder ameen did not take the evidence 
of people in the neighbourhood ; but only of the relations of the de- 
fendant, and that the principal sudder ameen without due consider- 
ation of this point decided the case partly in favor of th6 defendant, 
Choreas according to the bewustah of the pundit, she was entitled 
to the possession of* the whole of her husband’s and his deceased 
brcS^her (GoojKoopershad Roy’s) shares. 

.This suit was transferred to the principal sudder ameen from tjie 
audder ameen’s dpurt ; but the proceeding under^ection 10, Regu- 
lation X^VI. ojf 1814, was drawn up by the sudder ameen, and 
there is a!n irre^larity in this proceeding, which the principal sud- 
def ameen has omitted to notice, and which he should have cor- 
recCeiJ beforehe proceeded to adjudicate on the merits of the case. 
The sddder aiSieen specifies and calls for certain exhibits from both 
parties, instead of taking %uch evidence as either party might 
adduce on points requiring to be established by them respectively. 
As thW is opposed to the requirements of Section 10, Regulation 
2i!.Xyi. ofvl814. Clauses 3 and 4, and the provisions of Circular' 
Chrder of the 13th September 1843, the app^ is admitted, and the 
case will be^ remanded to the principal sudder ameen for re-trial 
^ith refetipnee to these remarks. The stamp Tee on the petition of 
appeal to be returned to the appellant 
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The 29th Apbil 1851. ^ 

No. 14 of 1848. ^ 

Regular Appeal from a decision of Mouhet^'fsd^ Abdool Wahid Khan^ 
Principal Sudder Ameen of Zillah Moorshedabad* 

Kasheesury Dibbea, (Defendant,) Appellant, 
versus 

Radha Bullub Chukerbutty, and after his decease, his wife, Ishoree 
Dibbea, (Plaintiff,) Respondent 

Suit for the annulment of a hibehnama, dated 12th Bysack 
1250 B. S., and possession on the ground of inheritance of move- 
able and immoveable properties to the amount as valued by the 
plaintiff of rupees 4992-10-7. 

The plaintiff states that his grandfather Juggernath Chuker- 
butty had two wives and three sons, viz., Radhamohun Chukerbutty, 
father of the plaintiff by the first wife, and Rudanath Chukerbutty 
and Luckenath Chukerbutty, his uncles, by the second wife. 

On the death of Juggernath Chukerbutty his three sons took 
possession of their paternal property, real and personal. 

Radanath Chukerbut|y at his death left a son, J^ristonath Chu- 
kerbutty, who, with the second wife of the# deceased Kasheesury 
Dibbea,. iook possession of the property of his fatliSr, and of his uncle 
Luckenath (Mikerbutty, who died without issue. The plaintiff 
came into possession of his father’s property upon his decease. > 

On the 14th Bysack 1250 B. S., Kristonath Chukerbutty died^ 
without heir, leaving his property to the nlaintiff, who, according^ 
to the Hindoo shastras, performed the usual mneral ceremonies, took 
possession of his property and began to maintain his step-mother Ka- 
sheesury Dibbea, meanwhile Kasheesury filed a petition before 4:h0 
sudder ameen, declaring herself to be the mother of the late Kris- 
tonath, and praying that a decree passed in his favor should be exe^ 
cuted and the amount paid over to her. ^ 

The plaintifi* opposed the claim, on the ground that he, und jn5t 
Kasheesury, was the real heir of Kristonath. Upon ^ this Kasheesury, 
in conjunction with Hurrymohun, filed another petidon, contradicting 
the former in which she alleged that by a hibehnama, or deectof gift 
of the late Kristonath, Hurrymohun was entitled to the possession of 
the whole of his property, moveable and immoveable, together with 
the thakoorpoojah. But as the hibehnama was not registered txror 
authenticated by the se|l of the cazee, the sudder ameen ordered theft . 
the money decreed shpuld remain under attachment until a claim ws.a ' 
established under Regulation IV. of 1798. Kasheesut^ then pre?* ' ^ 
* sented a petition to the magistrate, dated 32nd Assar 1251 B. 
praying to be allowed to underlie the thakoorpoojah in turn. 
Chundermohun Baboo, late deputy magistrate of this zulah, went to 

23 



22 


ZILLAH MOORBHEDABAD. 


the spot, and, without further, enquiry gave her permission, and she, 
taking advantage of the order, deprived the plaintiff of the whole of 
the property of Kristbnath, both moveable and immoveable, together 
with the thakoorpoojah, therefore the plaintiff* brought this suit 
against Kasheesury and others, 

Kasheesury Dibbea defendant, in her answer, admits the genealogy 
of the family as stated by the plaintiff! She pleads that Kristonath 
Chukerbutty, her stepson, on the 12th of Bysack 1250 B. S., being 
at the point of death, bequeathed the whole of his property, real and 
personal, to Hurrymohun Chukerbutty, one of his relatives, by a 
hibehnama, on the condition that he should support the defendant 
Kasheesury, and not dispose of any of the property therein men- 
tioned till her death ; that on the 14th Bysack 1250 B. S., Kristo- 
nath died, and she performed the funeral ceremonies at her own 
expense ; that the plaintiff had no right according to the Hindoo 
shastras to perform them while she was alive ; that being in posses- 
sion of Kristonath’s property, she discharges the thakoorpoojah in 
town, that is, 7 days in a month ; that the hibehnama was not regis- 
tered, because Kristonath died the day after its execution ; that the 
plaintiff* has purposely made the witnesses to the hibehnama defen- 
dants in the suit 

The plaintiff, iff replication, denies the right of both Kasheesury 
and Hurrymohun toi the property of Kristonath, and states that 
if Kristonath gave Sife property to Hurrymohun, he could not leave 
the same to the defeffdant. As this was contrary to the Hindoo 
law, the hibehnama, under such circumstances, would be of no value, 
the deed is not drawn up by Radhakanth Bhuttacharj,^ the pleader 
of the plaintiff, and is forged. The plaintiff stated that Rajah 
Kristonath had from tne time of his ancestors a jote of 4 r., 14 a., 
13 g.i 2 c. under him. 

The defendant did not put in a* rejoinder. 

The principal sudder ameen, on the 24th Fe|?ruary 1848, gave a 
decree, with costs in favor of the plaintiff, and annulled the hibeh- 
tiama on the ground that though it was proved by the witnesses of 
the defendant, still it was not trustworthy as it was neither register- 
ed nor sealed by the kazee, nor proved in any court, and because in 
a decree-iaree case the defendant at first brought only two witnesses, 
and not the hibehnama, before the sudder ameen, to prove herself the 
heir of the late Kristonath, and had the hibehnama been genuine, she 
would have produced it at once and not afterwards. The principal 
sudder ameen farther states that the price of the moveable pro- 
perties is not proved by the evidence of the witnesses, and that 
according to the by wusteh of the Hindoo law officer the jplaintiflF is 
entitled to- the possession of the property of the late Kristonath 
Chukerbutty, he therefore decrees to the plaintiff right and title 
to the thakoorpoojah, and to the possession of the property both 
real and personal of the late Kristonath Chukerbutty, and that 
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Kasheesury Dibbea defendant shall be maintained by the plaintiff 
during her lifetime. 

The defendant appeals to this court nearly on the same grounds 
as those urged in his defence in the lower court, with the exception 
of the statement that the case was disposed of by the principal 
sudder ameen after the plaintiff’s death. 

The plaintiff in this suit made Rajkissen Mookerjea, Ramgovind 
Bagchee, Ramdhun Banerjea, Gopeenath Shaha, Puriisnath Moo- 
kerjea and Bykaunth Dhur, defendants, and they were the attesting 
witnesses to the hibehnama, the principal document upon which 
the other and chief defendants Kasheesury Dibbea and Hurry 
Mohun Chukerbutty rested their right and title. The latter de- 
fendants in the answer objected to this, and agreeably to the decision 
of the Sudder Dewanny Adawlut of the 11th August 1847, in the 
case of Ramlochun Ghose, appellant, (plaintiff’) versus Gooroopur- 
shad Ghose and others, respondents (defendants,) the principal 
sudder ameen should have nonsuited the case ; instead of this he 
permits the plaintiff by a subsequent proceeding to withdraw these 
defendants and yet, in his decree, they are still included as defend- 
ants. He was also irregular in attaching the hibehnama at the 
request of the plaintiff, aiabd in his proceeding drawn up according 
to Section 10, Regulation XXVI. of 1814 in sending for it, and 
after inspection recording its substance in bis final proceedings, 
instead of releasing the document from attacftiment, and allow- 
ing the parties an opportunity to file it. Vide decision of the Sudder 
Dewanny Adawlut of the 5th July 1847, on the petition of Sheikh 
Imdad Alii and others. 

The appeal is therefore admitted, and the case will be remanded 
to the principal sudder ameen with reference* to these remarks. 
The appellant to receive back the stamp fee on the petition of appeal. 
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Present : R. E, CUNLIFFE, Esq., Judge. 

The 1st April 1851. 

No. 16 of 1849. 

Appeal from a decision of Vundit Nurkurree SeromoneCy Principal 
Sudder Ameen of Zillah Mymensing, dated January 1850. 

Gourypershad Surmah Mojoomdar, (Defendant,) Appellant, 

and 

Sheebpershad Surmah Chuckerbuttee, Defendant, 
versus 

Rogoonath Chund, (PlaintiflF,) Respondent. 

Respondent sued to obtain possession, with wasilat, of the 
lands detailed in the plaint, which he had purchased from appellant 
in 1249, under deed of conditional sale, and of which foreclosure 
had been effected. ^ 

The other defendant alleging that the comlWonal sale to res- 
pondent was a fraudulent ti%nsaction between him and his master : 
the appellant claimed the property under a deed of sale, dated 
6th Chyte 1253, 

Appellant also filed an answer, but having failed to prove the 
alleged cause of delay in fillip it, and which Be was called upon 
to do in five days on the 4th September 1849, it was rejected on 
the 8th December of the same yeefr. 

In appeal, it was urged, that he was only called upon to prove 
the cause of delay eight days before the courts closed for the 
Dusserah vacation, and that he was then a day and a half's journey 
from the court, and received information of what was required 
after the courts closed ; but after the courts opened he sent (to 
whom is not stated) a list of witnesses, which could not be filed as 
the principal sudder ameen was absent on leave ; that the court 
opened on the 3rd of December, and his answer was rejected on 
the 8th.. The point for decision is, was the appellant guilty of such 
neglect as justified the principal sudder ameen in rejecting his 
answer, 1 am of opinion that he was. He says he was at a day 
and half’s journey from the court, but did not receive information 
of what was required till after the courts closed, that is, for at least 
eight days, for which no reason is assigned, and the eight da^s 
before the courts closed was ample time for him to have filed a Ust 
of witnesses even if he was a day and half’s journey distant* He 
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also asserts he sent a list of witnesses after the courts opened, 
which could not be filed as the principal sudder ameen was absent ; 
but he assigns no reason why it was not filed on any of the five 
days the court was open before his answer was rejected. Had the 
list of witnesses been entrusted to his vakeel it would have been 
filed, I therefore disbelieve the assertion that it was ever sent 
Appellant has filed a copy of an answer in another case, which was 
admitted by the principal sudder ameen on proof of cause of delay, 
that has nothing to do with this case, and only shows that he was 
not so neglectful of his own interests in that case as he . has been 
in this. The appeal is dismissed^ with costs. 


The 1st Apbil 1851. 

No. 26 of 1850. 

Appeal from the decision of J, Weston^ Fsqr,, Additional Principal 
Sudder Ameen of Zillah Mymensing^ dated 20th March 1850. 

Bagruttee Dibbea Chowdryne, (Plaintifl^) Appellant, 
versus 

Mahomed Fuzuloollah, No. 1, Mahomed Futtehoollah, No. 2, 
and Mahomed Khuleeloollah, No. 3, (Defendants,) Respondents. 

Appellant sued to recover rupees 434-2-3, rent due to her as 
proprietor of 2 anrias share of pergunnah Mymensing, on 8 arras 
5^ cottahs, which the respondents culti-v^ited without having entered 
into any engagement with her, laying her claim from the 11th 
Bysack 1246, when she issued a notice upon the defendants accord- 
ing to the provisions of Sections 9 and 10, Regulation V. of 1812, 
at the rate of rupees 7-2 .per arra. 

Respondent No. 1 denied having cultivated the land, and alleged 
he had separated from his brother, respondent No. 2, who, in his 
answer, denied the service of the notice, but admits that on the 25th 
Bysack 1245, he engaged in the name of his servant Beram, for 
4 arras, I cottab, at 1 rupee per arra, with the farmer of one of ap- 
pellant’s co-sharers, and that he is willing to pay her at that rate. 
The other respondent did not file an answer. 

The additional principal sudder ameen dismissed the claim, not con- 
sidering the service of notice proved, adding that the dismissal shall 
not be held to bar appellant’s claim to recover any arrears that might 
be due to her from respondents according to their former jumma. 

suit must be remanded for trial, for it was unnecessary to 
enquire whether the notice Imd been didy served or not as in such 
a case issue of notice was not required. Sections 9 and 10, Regula- 
tion V. of 1812, refer to enhancement of rent, this is a claim not 
{or enhancement, but for arrears of rent of land cultivated without 
entering into engagement with the proprietor and the additional 
inrincipal sudder ameen’s order that the dismissal will be no bar to 
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a suit for arrears according to respondents’ former jumma is errone- 
ous, for no jumma has been agreed upon between them and appel- 
lant On referring to the proceeding under Section 10, Regulation 
XXVL of 1814, 1 find that no proof of respondent No. I’s assertion 
that he did not cultivate the land, and that he had separated from 
respondent No. 2, has been called as was necessary, this will accord- 
ingly be done, as well as respondent No. 2 be called upon to take 
measures for the attendance of the witnesses named by him after 
which the principal sadder ameen will decide the case on its merits. 


The 1st Apkil 1851. 

No. 30 of 1850. 

Appeal from the decision of J, Weston, Esq,, Additional Principal Judder 
Ameen of Zillak Mymensing, dated 25th March 1850 . 

Radamohun Shadea, (Defendant,) Appellant, 
versus 

Chunderkishwur Dutt, (Plaintiff,) Respondent 

Respondent sued the appellant for rent appertaining to an 
estate purchased by him at auction sale, and the additional 
principal sudder ameen has decreed a portion of the sum claimed. 
It is unnecessary to enter into the merits of Jhe case as I find that 
no proceeding whatever has been held according to Section 10, 
Regulation XSVI. of 1814. The suit is therefore remanded for 
trial after holding the proceeding required by the Regulation quoted. 


The 1st April 1851. . 

No. 75 of 1849. 

Appeal from the decision of Pun Jit Nurhurree Seromonee, Principal 
Sudder Ameen of Zilluh Mymensing, dated \0tk August 1849 . 

Chundernarain Chuckerbuttee, (Defendant,) Appellant, 
versus 

Bykaunt Doss and others, (Plaintiffs,) Respondents. 

This suit to obtain possession of talook Shamchunder Chowdry, 
in mouza Gojadea, was remanded for trial by me on the 22nd May 
1849, having overruled the decision of the officiating principal 
sudder ameen, Moulvee Ameeruddeen Mahomed, that the suit was 
barred by lapse of time, and it is now unnecessary to enter inte the 
merits of the case as I find that no proceeding whatever has 
held under Section 10, Regulation XXVL of 1814. The appeal is 
accordingly decreed, and the suit remanded for trial after taking 
the steps prescribed by the Regulation quoted. 
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The 4th April 1851. 

No. 31 of 1850. 

Appeal from the decision of J, Weston^ Esq,, Additional Principal 
Sadder Ameen of Zillah Mymensing^ dated 30th March 1850. 

Mr. Courjon, (Defendant,) Appellant, 
versus 

Mr. Sandes, receiver of the estate of Mrs. Hume and others, 
(Plaintiffs,) Respondents. 

Respondent sued to recover possession of about 2 poorahs 
12 arras of land in Bund Rungamatea and Chota Beel, mouza 
Mahomed Nugger, pergunnah Hooshunshahye, and to reverse an 
order under Act IV. of giving possession to appellant as 

appertaining to his estate, pergunnah Durzeebazoo. It is unneces- 
sary to enter into the merits of the case as the proceeding required 
by Section 10, Regulation XXVI. of 1814, has not been held. On the 
28th March 1848, the officiating principal sudder ameen after reject- 
ing the objection that the suit was barred by lapse of time appoint- 
ed an ameen to measure and ascertain to which estate the lands be- 
longed. On the 29th October 1849, the additional principal sudder 
ameen after recorcHng that the officiating principal sudder ameen had 
only partially coniormed to the provisions of Section 10, Regula- 
tion XlV. of 1826, and not at all to those of Section 12, of the same 
Regulation, ordered that the roobukaree of the 28th March 1848, 
should be amended and a proceeding held under Section 12 ; but 
nothing further wgs done. There is also a roobukaree of the 16th 
Noveumer 1849, permitting I’espondents at their request to file 
certain documents, although proofs had not been called for from the 
respective parties, which is a further admission that no proceeding 
had been held under Section 10, Regulation XXVI. of 1814. The 
suit is accordingly remanded for trial by the principal sudder 
ameen after carefully recording the points to be established by the 
respective parties. 
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The 4tii April 1851. 

No. 32 of 1851. 

Appeal from the decision of J, TFeston, Usq., Additional Principal Sudder 
Ameen of Zillah Mymensiny, dated 30M March 1850. 

Bhyrub Chunder Chowdry, (Plaintiff,) Appellant, 
versus 

Brijmohun Dutt Sirdar and Kobeenarain Dutt Sirdar, (Defendants,) 

Respondents. 

Appellant states that the respondents previous to the butwarra 
of the 8 anna zemindaree of pergunnah Mymensing, were in posses- 
sion of 2 arras dewnttur and 6 arras lakhiraj in mouza Monhur 
under 2 sunrmds, one of 1 195 and one of 1196, granted by Hurnath 
Chowdry a 4 anna shareholder, and that on the butwarra of the 8 
anna zemindaree these lands, as the grant of ijmalee land by one 
shareliolder is invalid were not recorded as lakhiraj, and the mouza 
falling into his father’s share in the butwarra, he sued for posses- 
sion and was nonsuited on the 24th January 1820, and on a 
further butwarra between appellant and his brother the alleged 
lakhiraj having fallen into his share, he now sues to resume it, and 
8 arras more, which the appellants have possessed themselves 
of under the same plea, on the grounds that grants of ijmalee lands 
by one shareholder are invalid, and all grant% subsequent to 1172 
are so. • • 

Respondents, in answer, alleged that the suit was barred by 
lapse of time as they had been in possession for 59 years ; that the 
grants were valid; that when the appellant’s father sued them he 
stated it was the custom of the zemindaree that when lakhiraj was 
granted by one shareholder the other shareholders were entitled to 
so much land elsewhere, and although their ancestor had made a 
brick kiln in a jungly spot near tlieir lakhiraj ; they do not object to 
the appellant taking possession of it^ and that appellant admitting 
the boundaries sue to resume 16 arras, which cannot be correct as 
they have only 8 arras lakhiraj. 

Appellant replied that the map and proceedings of the ameen in 
the case, which had been nonsuited, showed that respondents 
were in possession of 13 arras, 3 cottahs, 3 gundahs. 

The officiating principal sudder ameen decreed for 8 arras only, 
and both parties having appealed the suit was remanded for triad 
by my decision of the llth July 1849. 

The additional principal sudder ameen rejected the objection that 
the suit was barred by lapse of time, as not applicable to suits for 
resumption, and the evidence of appellmit’s witness that tlm jespon* 
dents had possesion of 8 arras, in addition to their alle^ lakh^rej, 
as their statements are at variance mik fbe pltiu^t masmndb as 
it states timt they took possession thereto froiu V238 to l$48, 
and from the tenor of die evidence he infers it wm done in 

24 
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one year;, that the ameen only found 13 arras^ 3 cottahs, 3 gs., 
on measuring the land pointed out by appellants, and did not 
enquire who was in possession of it, and that if respondents 
had taken possession of it appellant would have sued them long 
ago for possession. Both the sunnuds he considers as valid, 
because appellant does not allege they are forgeries or fraudu- 
lently recorded in the collectorate ; but on the contrary admits 
as did his father their validity (which they never did,) and that 
appellant^s objection that all grants after 1172 are invalid, does not 
avail him as it is enacted by Section 17, Regulation XIX. of 1793, 
that all grants of land dated prior to the 1st December 1790, 
Avhich may appear to be forged or altered shall be adjudged null 
and void, and that this is not the case with those of respondent. 

In appeal, it was urged that the sunnuds are invalid for the reasons 
assigned, and that the possession of respondents — if the land mea- 
sured by the ameen is recorded in the map, which was measured 
before both parties, and that the evidence of his witnesses is not at 
variance with the plaint. 

The points for decision are — Are the sunnuds valid or not, 
and are the respondents in possession of 8 arras in excess of 
that recorded in the sunnuds. On the 1 st point, there can be no 
doubt that they are invalid for all grants of lakhiraj made since the 
12th August 1765, and previous to the 18th Aughun 1197, or 1st De- 
cember 1790, whic!h^ay not have been confirmed by Government 
are declared invalid bv Clause 1, Section 3, Regulation XIX. of 
1793, and these sunnuds fall within that period. The Section 7, 
quoted by the additional principal sudder ameen, does not rescind 
the above very clear enactment, but is applicable to all sunnuds 
whatever dated prior to the 1st December 1790, which may appear 
to have been forged or altered. With regard to the 2nd point, 
after penisal of the evidence of the witnesses of both parties, 
I do not consider there is that discrepancy between the plaint 
and the appellant’s witnesses as to justify a dismissal of his claim 
to the amount of land measured by the ameen in excess of the 
quantity stated in the sunnuds. In their answer the respondents 
do not distinctly deny possession of any land in excess of their 
sunnuds, but only state that appellant admitting the boundaries 
allege them to contain 16 arras, which cannot be the case as their 
sunnuds are only for 8 arras. On comparing the boundaries set 
forth by both parties such does not appear to be the case, besides 
which on the plots of land in excess the , sunnuds it is recorded 
on the map that the respondent’s mooktear asserted they bad been 
cultivated by degrees by the appellant If such was the case it is 
strange that the fact was not stated in the answer, and evidence 
adduced to prove when and by whom that land had been cultivated 
by the appellant The decision of the additional principal sadder 
ameen is reversed, the sunnuds of respondents declared invalid, 
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and appellant entitled to rent from the quantity of land, viz. 13 
arras, 3 cottahs 3 gs. found by the measurement of the aineen to be 
in possession of respondents, with costs in proportion to the claim 
established. 


The 4th April 1851. 

No. 38 of 1850. 

Appeal from the decision of Pundit Nurhurree Seromonee^ Principal 
Sudder Ameen of Zillak Mymensingy dated ^th May 1850 . 

Indromye Dassea and others, with the exception of Sursatee 
Chowdryne, (Plaintiffs,) Appellants, 
versus 

Jewun Kishen Ray and others, (Defendants,) Respondents. 

Appellants sued to obtain possession with wasilat of about 
27 khadas, 11 pakees, 2 cs. of land, and state that the boundary 
between their mouza Boozoorg Dowlutpore, and respondents’ 
mouza Singorea was the Lajun Nuddee, the former being on the 
east and the latter on the west ; that the river is now dry in the dry 
season, but flows in the rains, having been filled up by the overflow 
of the Jomoona river ; that Cazeepara, in the above mouza, was 
carried away by diluvion from 1228, and in its place a chur was 
formed from 1230, of which they had possession, cultivated it from 
1231, and placed ryots upon it from 1233. Tlmt^respondents, saying 
they had purchased 10 gundas of mouza Singorea, took kubooleuts 
by force from Sheik Mega and others, and the respondents’ people 
were fined, but on appeal both parties were referred to the civil 
court, and that about 3 years afterwards on the respondents’ petition 
a suit was instituted under Act IV., and the magistrate gave respond- 
ents possession according to the boundary made by the present 
Lajun Nuddee; that their possession is proved by the enquiry made 
by the darogah of Serajgunge, dated 29th Assar 1234, as also by 
the complaint made by Sheik Mega and others, and that the person 
from whom respondents purchased never had possession, and that 
the magistrate has improperly referred, in his decision, to a suit 
under Regulation XV. of 1824 between them and the talookdars of 
Adabaree as that was regarding other lands. The respondents also 
alleged the Lajun to be the boundary, but where it now flows, and 
have possession as bad the former proprietors ; that the appellants 
had a dispute with the talookdars of Adabaree, which adjoins 
Singorea on the north, and their claim was dismissed, thus fixing Uie 
river as the boundary; that the appellants sued Kamal Sircar and 
others, ryots of the land in dispute, m the Pubna court^^mder cover 
of which they forcibly seized their property, and that sununary 
decision was reversed by the principal sudder ameen, 8th May 1847, 
from which one of the appellants instituted an appeal, which was 
struck off on default ; tliat the appellants fraudulently caused the 
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enquiry in a case of arson to be made by the darog&h of Serajgunge, 
while the mouzas of the parties are respectively in Mudoopore 
and Pingna thannas ; that the case of Sheik Mega is no proof of 
possession, and his witnesses say the Lajun is the boundary. 

The principal sudder ameen dismissed the claim as the appellants 
had not been able to adduce any documentary proof of possession ; 
that the kubooleuts of Ganreenath Sircar of 1842, on the part of an 
indigo planter, has not been attested, nor does it appear to have been 
proved before any authority ; that Natoo, copy of whose deposition 
has been filed, Is a resident of Boozoorg Dowlutpore, and their wit- 
nesses are low people, while the witnesses of respondents are talook- 
dars, &c. ; that the documents filed by the respondents prove that 
the existing Lajun river always has been the boundary, and that the 
maps made by two ameens deputed by the court, before respectable 
persons, prove that there is no trace of the bed of a river where the 
appellants state the river to have flowed formerly ; tliat the enquiry 
into the case of arson, &c., made by the darogah of Serajgunge, is a 
suspicious circumstance, as the mouza of neither party is in that 
thanna ; that the petitions of the appellants’ ryots cannot be con- 
sidered proofs, nor does it appear that the matters they refer to 
were ever investigated, and that the map made by the khas ameen 
was made in collusion with the appellants in the absence of the res- 
pondents for having bf en recalled and another ameen appointed ; he 
appealed, and, before receiving further orders, proceeded to make the 
map. 

In appeal, it was urged that Ganreenath’s kuboolcut was proved, 
and the deposition of Natoo was given before the respondents’ 
purchase ; that appellants’ witnesses are respectable persons and those 
of the respondents are not talookdars ; that tlje depositions of Zeratee 
and Ameer and the plaint of Azmut and Natoo can be no proof on 
the respondents’ part, as the case* was only to cancel a summary 
order, and that Azmut’s father in the foujdaree case filed a petition, 
stating the land in dispute belonged to the appellants ; that the res- 
pondents’ witnesses are his dependents, and disagree in their state- 
ments ; that Goluck Chunder Sein, ameen, recorded on the map that 
the land was a chur;«that the other ameen, Goureesunkur, was a 
dismissed vakeel, who had been committed to the sessions ; that the 
investigation made by the Serajgunge darogah was by order of 
the magistrate ; that the khas ameen had prepared the map before 
Goureesunkur, ameen, was appointed^ and reported that the respon- 
dents would not si^n it on the 2Sth March, and that the principal 
sudder ameen appointed another ameen without any order upon his 
urzee. The for decision is to which of the two mouzas 
the land kk dispute belongs, I consider the evidence prepon- 
derate% in favor of the rei^ndenfs. The appellants assert 
they paced ryots on the land frcaa 1233, and the evidence of 
winiesses shows tliat they amounted to at least sixte^ 
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persons, none of whose kubooleuts have been adduced, and on 
referring to the roobukaree of the magistrate, in which this suit 
originates, the proceedings in which case were burnt in the sudder 
ameen’s cutcherry, I find only four kubooleuts were filed in that 
case, the appellants therefore might have adduced the kubooleuts of 
the other ryots and their chittas. Although the investigation of the 
darogah of Serajgunge into the arson case must have been made by 
orders of the magistrate, it being unusual to depute a darogah in 
such a case, whose jurisdiction does not even adjoin (there is a very 
large river between) appellants should have shown how it had 
arisen and the result of the investigation, which, however, would be 
no conclusive evidence of possession as it was exparte and only in 
a case of arson. Appellant states Goureenath Sircar’s kubooleut 
was proved, but such is not the case ; that respondents’ witnesses 
are not talookdars, all certainly are not, but several have stated 
themselves to be such, and if they were not they should have been 
questioned when their depositions were taken. Objections are made 
to the map made by Goureesunkur, because he is a dismissed vakeel 
and had been committed to the sessions. So much is true, but appel- 
lants have not told the whole truth ; he was acquitted of the crime 
for which he had been tried by the Nizamut Adawlut, and holds'a 
proceeding of that Court ; that he is not barred from further employ- 
ment. In appeal, it is not stated that Goluckfthijnder and Gouree- 
sunkur ameens made their maps in their absence for their mook- 
tear’s statements are reccarded thereon, notwithstanding which they 
very improperly and doubtless with a fraudulent intent did not 
sign them, proof of which is that a petition was filed by Nowcowree 
Sircar, on the part of appellant, stating the first ameen had made 
the map in collusion with respondents, without going to the ground ; 
that the map made by the khas jtmeen was in collusion with the 
appellants is evident He was re-called from the business and 
ordered to send in his papers, which he improperly did not do ; but 
appealed from the principal sudder ameen’s order, who was directed, 
if the matter had not been concluded, to employ the khas ameen, 
who, as he says, having heard from a peadah of bis, what order had 
been passed, without waiting for a perwannth from the principal 
sudder ameen, made a map in the absence of respondents and sent 
it in without loss of time. Appellant states the khas ameen had pre- 
pared the map before Goureesunkur ameen was appointed, which I 
cannot believe, for if he had, he would, if it was only to show he 
had not been dilatory, have sent it when re-called by the principal 
sudder ameen. Under these circumstances I see no reason to inter- 
fere with the decision of thd principal imdder ameen, ^hich is 
affirmed, with costs. ' 
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The 5th April 1851. 

No. 35 of 1850. 

Appeal from the decision of "Pundit Nurkurree Seromonee, Principal 
Sudder Ameen of Zillah Myrnensing, dated 15M April 1850. 

Rajah Hurindurnarain Ray, (Plaintiff,) Appellant, 
versus 

Ramakaunt Majoomdar and others, (Defendants,) Respondents. 

Appellant 'States that his grandfather was proprietor of tlje 
zemindaree of pergunnahs Pookkarea and Zynshahye, and gave 
4 annas to his cousin Kishenindernarain Ray, and was succeeded by 
his mother Bubun Mye, and after he came of age she gave his 
nephews Govind Khan and others 2 annas of it, and of the re- 
maining 10 annas she had possession of 7^ annas, and he of 2^ annas, 
and she having died on the 6th Sawun 1254, he is in possession of the 
10 annas share ; that the respondents are in possession of mouza Go- 
palpore, &c., under an alleged merasee ijara, and sues to assess it, 
stating that his grandfather Govindernarain sued the zeemadar for 
arrears of rent, when an order was passed by the Sudder Dewanny 
Adawlut that he would receive rents according to the pergunnah rates, 
afid, if disputes arose, it would be settled by the courts : accordingly 
his mother and the 4 annas proprietor sued to assess, when the 
defendant Radakaunt Majoomdar agreeing to pay rupees 400 in 
excess of the forrlidl: jumma ; a rulmnamah was filed by him and 
appellant’s mother, and the suit decided accordingly. Appellant now 
sues to assess the jumma as he is not bound by any arrangement 
entered into with his mother. 

Respondents replied that the jumma before the decennial settle- 
ment was rupees 1640-13-9, and on the sudder jumma of the 
zemindaree being increased they agreed to pay the increased 
jumma stated by appellant, and that the suit cannot be enter- 
tained by Construction No. 1129; that it is also barred by lapse of 
time, upwards of 28 years having elapsed since the suit decided by 
ruffanamah was decided ; that the appellant cannot dispute the act 
of his mother as he has admitted her gift of 2 annas of the estate of 
Govind Khan, &c., #id thus her right to alienate ; that no notice 
under Sections 9 and 10, Regulation Y. of 1812 was issued ; that the 
suit ought to have been to ^tablish right to assess, and afterwards 
on issue of notice the suit to assess. 

Appellant, in reply, referred to a decision of the Sudder Dewanny, 
dated 20th May 1848, Shuffaiiollah, appellant, versus Jykisfaen 
Mokerjea, that the rule of limitation of time for institution of suit 
did not apply, and that notices had been duly issued. 

The principal sudder ameen dismissed the claim, on the grounds 
that it being admitted by both parties that a former suit to assess 
the jumma of the talook instituted by appellant’s mother had been 
settled by a ruffanamah between her and the defendant in that 
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suit, which fixed the jumma at rupees 2040-13-9, although by the 
shastras, women have only an imperfect interest in property, still 
since appellant admits in the plaint that the respondents have paid 
him rent at the rate fixed by the rufianamah entered into with his 
mother, by receiving it he must be considered to have confirmed 
that act, and by the prachitutta dirtto, kytyanmunnee buchun and 
the dytatta, which are current in Bengal, he cannot claim an in- 
creased rent from the respondents. 

In appeal, it was urged that the principal sudder ameen had 
decided the case on other grounds than those recorded in the 
proceeding under Section 10, Regulation XX VI. of 1814, as 
the points for decision, and that no istehar had been issued 
in conformity to Section 12 of the same Regulation, and that 
the principal sudder ameen ought to have stated what are the 
buchuns on which his decision is founded. The suit must be 
remanded -for trial, for though in the roobukarree under Section 
10, Regulation XXVI. of 1814, the parties were called upon to 
prove that such a suit could or could not be entertained, it can only 
have reference to the pleas set up by them. The respondents state 
three reasons why the suit cannot be entertained. First, as 
contrary to Construction No. 1129. Secondly, barred by lapse ‘of 
time. Thirdly, « jthat appellant cannot claim or act contary to 
his mother’s engagement with them, becauseh® had admitted another 
act of her’s, viz,, the gift of 2 annas of thS estate to Govind 
Khan. If tthe principal sudder ameen had any doubts whether the 
suit could be entertained as being opposed to the Hindoo law he 
ought to have recorded that as a point for decision in the roobu- 
karree under Section 10, which would have afforded both parties an 
opportunity of adducing proofs on that point in support of their side 
of the question, such as precedents of the Sudder Dewanny, &c. 

The istehar required by Section 12, ought to have been issued, 
and the principal sudder ameen ought also to have quoted the 
buchuns on which his decision is founded for ready reference in 
the event of a reference to the pundit of the division being necessary. 

The suit is accordingipr remanded for trial, in which the principal 
sudder ameen will bear in mind the observatidns recorded above. 

The 5th April 1851. 

No. 33 of 1850. 

Appeal from the decision of Pundit Nurhurree Seromonee^ Prindpul 
Sudder Ameen of Zillah Mpm&Mvng^ dated 15M Aprif 1850. 

Rajah Hurindernarain, (Plaintiff,) Appellant, 
versus 

Ruttungopal Badooree and others, (Defendants,) Respondents. 

Appellant states that his grandfather was proprietor of the 
zemindaree of pergunnahs Pookerea and Zynshtdiye, and gave four 
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annas of it to his cousin Kislienindernarain Ray, and was succeeded 
by his niotlier Bubunmye Dibbea, and after he came of age slie gave 
Iiis nephews Govind Khan and others, 2 annas of it, and of the 
remaining 10 she had possession of 7^ annas, and he of 2^ annas, 
and she having died on the 6th Sawun 1254, he is in possession of the 
10 annas share; that his mother and Kishenindernarain Ray sued to 
assess the talook of Hurgopaul Badooree and others, in inouza 
Srebrampore, &c. and obtained a decree to that effect in tlie judge’s 
court, and the Badoorees having appealed, an ameen was deputed 
by the court of appeal ; but in the mean time the Badoorees know- 
ing the jumma was not a fixed one, and that the Sudder Dewanny 
liad ordered another talook Madarjanee, &c., to be assesed, together 
with his mother, filed a ruffanamah, agreeing to an increased 
jurnina of rupees 55 4 gundahs, according to which the suit was 
decided on the 27th Jyte 1234. He now sues to assess the jumma 
of the talook not being a fixed one, and that his mother Jliaving 
only an imperfect interest in the estate, that is, was only entitled^ 
to the profits, he is not bound by any arrangement made by her. 
The respondents, who appeared, alleged that appellantls mother 
was proprietor of 12 annas of the estate, and that the engagement 
efttered into with her is binding upon the appellant, wl»o also has 
taken rent from them at the rate fixed thereby, ^nd that he ought 
to have sued separateJy according as their shares have been enter- 
ed in the zemindafed sherishta. 

Appellant admitted, in reply, that the shares w^e entered 
separately in his sherishta, and has sued all jointly^ as the land is 
held ijmalee. It is unnecessary to enter further into the case to 
record the grounds on which the principal sudder ameen dismiss^ 
the claim on the grounds of appeal, as the proceeding required by 
Section 10, Regulation XX VI. of 1814 has not been properly 
drawn up, the points to be established by the respective parties 
not having been distinctly recorded, the suit is accordingly re- 
manded for trial after correction of the omission noted. 

The 7th April 1851, 

No. 37 of 1850. 

Appeal from the decision of Pundit Nurhurree Seromonee^ Principal 
Sudder Ameen of ZUlah Mpmensinp^ dated 25th April 1850 . 

Rajah Hurindernarain Rd, (PlaintiflT,) Appellant, 
versus 

Aradimnee Da8sea,No. 1, and Nubeenchunder Deb, No. 2, 

( Defendants,) Respondents. 

Appellant sued to recover rupees 688-9-6, rent with interest for 
1254 from the respondents, on account of a talook in his zemimlaree 
^purchased by respondent No. 1, in the name of her servant No. 2. 
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Respondent No. 1 denied having so purchased it or being in pos- 
session of it 

Respondent No. 2 did not enter appearance. 

The principal sadder ameen dismissed the claim against respondent 
No. 1, as appellant had filed no documentary propf of her possession or 
purchase^ and that such a matter cannot be decided on the evidence 
of witness alone, and that appellant’s witness says respondent No. 2, 
was in possession. 

In appeal^ it was urged that in a case of benamee purchase 
it is nearly impossible to adduce documentary proof of pos- 
session, and respondent No. I’s purchase and possession have 
been fully proved by his witnesses, among whom are two of her 
mooktears, and that being much in debt she had fictitiously made 
over other talooks for the maintenance of an idol, which act was 
cancelled on the suit of Bheemchunder Sha to whom she was 
indebted. The point for decision is whether the purchase in the 
name of respondent No. 2 was really that of respondent No. 1. 
After ^eniSal of the evidence of the witnesses adduced by appellant, 
among whom is a person, who was for several years in her service 
and another, who is still her mooktear, together" with the fact of the 
apparent purchase by a servatit of her’sftand her having fraudulently 
attempted ^to alienate other property to avoi^l 4 )aying her debts, 
'I am satisfied that the purchase was a benamee one by respondent 
No. 1, ancP^hat she is justly liable for the rent, the decision of the 
principal suddel^ amecm is therefore amended and sum claimed de- 
seed, with interest to%ie date of payment against both respondents, 
ubsts to be paid by respondents. . 



25 




ZILLAH NUDDEA. 


Present : J. C. BROWN, Esq., Judge. 

The 8th April 1851. 

Case No. 58 of 1851. 

Regular Appeal from a decision passed by Baboo Gourhurry Bose, 
Moonsiff stationed at Bagdaha^ on the 26M February 1851. 

Sonai Shah, (Defendant,) Appellant, 

^ versus 

Nowabdee Mundul, (PlaintiflF,) Respondent, 

This suit was instituted by the plaintiff to recover a bond debt 
from the defendant. 

The defendant did not at first appear, in conswnence of which the 
moonsiff was proceeding exparte, when the detendant put in his 
protest against the claim, and pleaded an dltb^ on the date on 
which the plaintiff’s bond was purported to Kave been written. 

The moonsiff took the depositions of two of the men, whose 
names were written at the foot of the bdhd as attesting witnesses, 
who were both illiterate and unable to st^ear to the bond. The 
person who Was said to have engrossed the bond was dead. 

The moonsiff having admitted the protest of the defendant, 
summoned the plaintiff’s witness^es a second time, and also two 
persons whom the defendant named as his evidence, that he was at 
a place 15 or 16 miles distant from where the bond is stated to 
have been executed. The plaintift‘’s witnesses, who have in their 
evidence admitted that they are in debt to him, were not on their 
second attendance asked to identify the defendant, nor were they 
cross-examined by him. 

The moonsiff, without assigning axif reason for giving credend# 
to the witnesses for the prosecution, in preference to the evidence 
in support of the defence, has> decreed the plaintiff’s suit in his 
favor. 

I am of opinion that the fact "of the plaintiffs witneHes being 
indebted to aim, and the plaintiff being unable or unwilling to 
produce his account books, also the inability of the witnesses to 
swear to the document upon which thelsuit has been preferred, are 
all facts, which are inimical to a decisibn in" the plaintiff’s favor, 
but it is impossible for an appellate court to decide upon a decree 
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passed by one subordinate to it, unless the grounds for admission 
or rejection of evidence are fully detailed. It is not sufficient for 
a judge state that the plaintiff or defendant have 

cited witnesses to prove certain points, but they are not worthy of 
credit but he must state loAy, in his opinion, they are not. 

The moonsiff has acted in a very irregular manner, in having 
added a postscript to his decree. Any thing of the nature of that 
postscript ought to have been taken into consideration, and embodied 
in his decision before the 6nal order was passed. 


With reference to the above observations, it is ordered, that this 
suit be remanded to the^ place, it formerly held on the moonsiff’s 
file, and he i^ to decide it de novo, recording the reasons he 
may have for admitting or rejecting the evidence pro^uo^^by 
either party. 

The value of the stamp for preferring the appeal is to be tefgnd- 
ed to the appellant in the usual way, and any costs he may have 
incurred will be adjudged when the case is finally disposed of." 


Thb 23bd April 1851. 

Case No. 37 of 1851 

Regular Appeal from a decision passed by Baboo Kassissur Mittre^ 
Moonsiff of the Suddpr Station, Zillah Nuddea^ on the 28M Decem- 
ber 1850. * . 

Meah Jan Nickaree, (Defendant,) Appellant, 

" versus 

Prankishen Pal Chowdhry, (Plaintiff,) Respondent. 

«iii^ 

The plaintiff, who is putneedar of the talook, of which the de- 
fendant is a ryot, sued him at an^ enhanced rate for arrears of rent, 
on 7 beegahs and 8^cottahs of land. He has enumerated 7 dif- 
ferent sorts of land in hii plaint, which he states the defendant 
has in occupancy, which he has assessed at different rates, the 
whole amounting to rupees 5, 14 as., 2 gds., 3 cowries per 
annum. 

He has further stated that he has ascertained the quantity of land 
by actual measurement, that the rent he demands is according to 
the pergunnah rates, and that he had a notice served on the de- 
fendant as provided for in Sections 9 and 10, Regulation of 1812. 

The defendant denies that the plaintiff has any right to raise the 
rent on he being a klnToda^ht and kuddemee ryot ; that 
his father obtained a jpttah ftom the late Maharajah Greesh Chlin- 
der Rai Bahadoor in 1218 M., for 9 beegahs and 2 cottahs of 

land of all sorts, and the rent demandable from him is only 
Sicca rupees, 4-14-8; that it is false that the plaintiff ever 
measured Uie land he rents, or served him with a notice. 
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and that the persons the plaintiff has produced are his servants 
Or adherents; that they live at Hurreespore and Seelnultullea 
(which villages the plaintiff has in putnee) and know nothing 
about Bhadjungla. 

On the 10th of July 1849, Syud Sukhawut Hossein, who was 
then moonsiff of Kishnagur, held a proceeding in which he recorded, 
that the service of the notice nnder Regulation V. of 1812 on the 
defendant, was not satisfactorily proved. He therefore called on 
the plaintiff' for further proof, and also directed him to prove the 
jumma-wasil-bakee, which he filed as having received from the 
zemindars, also to prove the jurrub chittas he had filed, and that 
his demand of rent was according to the pergunnah rates. 

This the jilaintiff failed to do and accordingly was liable to have 
his suit struck off the file at the end of six weeks. 

The present moonsiff^ it appears, deputed first one ameen, and 
then another, to measure the lands, and ascertain the pergunnah 
rates, &c. 

The reports made by those men with reference to the quantity 
of land differed not only from the quantity and quality stated in 
the plaint but with each other, and the boundaries were not the 
same. In the plaint no boundaries were stated, for which omission 
the plaintiff ought to have been nonsuited. The moonsift’s personal 
local enquiries elicited nothing satisfactory either as to quantity, 
quality, value or identity of the land, which is th^ subject of this action. 
A copy of a jummabundee filed by the plaintiff, 'and which bears 
tlie signature of the collector, and has his official seal attached to it, is 
in its present form inadmissible in support of the plaintiffs claim. 
Three left hand numbers 184 are plain enough, but it is impossible 
to decipher what the figure in the place of the unit number is 
intended for. This does not appear to have attracted the notice of 
the moonsiff, who has attested several copies of the same document, 
and filed them in 'btber cases of % similar nature, and instituted 
by the same plaintiff, without making any remark on this great 
defect. 

Notwithstanding the deficiency of satisfactory proof in favor of 
the plaintiff^, and the discrepancies and incongruities observable in 
the whole case, the ihoonsiff' has passed an anomalous decree in 
favor of th^ plaintiff for rent for 6 beegahs and 5 cottabs of land, 
the sum of ^p^es 4, 7 as., 19^$., 2 cowries per annum, without 
refsreuee to any ^defined portion or parcel of land or the rate per 


Phis iSp if fpot, i|o.decree^.af*^ife ^not be acted on. 

is^^etbet ihB defendant iaa ^hoodkadit and knddeei^ 
ryot, it is not clear to me that the plahitiff, who is only the auction 
purchaser’s putneedar has any right either to interfere with the 
land be baa in occupancy^ or to demand a higher rate than the 
village jummabundee may idiow he hm hitherto paid. Under the 
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prbvisions of Section 26, Act I. o£ 1846^. a ryot unless the excep- 
tions therein declared are proved^ cannot h© deprived of the lands 
held by him, nor can a demand for higher rate of rent made on 
him by a purchaser of an estate, zm^ch less by a putneedar, but the 
moonsiff has not taken this subject into condderation. 

* With reference to the fofegoing remarks, I am of opinion that 
the moonsifi’s decree has been passed without due investigation 
or satisfactory proof, arid is in itself, (on account of no boundaries 
being defined,^or the rates of the pergunnah with reference to the 
land decreed for assessment, being declared) irregular and illegal, 
and the case must under the provisions of Clause 2, Section 2, 
.Reflation IX. of 1831, be remanded for re-investigation. 

It is therefore ordered, that the moonsifiTs decree is reversed, 
and he is directed to re-instate it in its original place on his file, 
and, having thoroughly re-investigated it, he is to deqide it on its 
merits. The usual order regarding the refund to the appellant of the 
value of the stamp for preferring the appeal, and the eventual pay- 
ment of any costs incurred by him is to apply to this case. 

The 23rd April 1851. 

• Case No. 39 of 1851. 

Regular j^peal from f decision passed hy Bahoo Kassissur Mittre, 
Moonsiff > at thsk S'^dder Station, ZUlah Nuddea, on the 28 M 
December 1850. 

Goluck Mundul Nickaree, (Defendant,) Appellant, 
versus 

Prankishen Pal Chowdhry, (Plaintiff,) Respondent. 

The decree, from which this appeal has been prefeped, was 
passed on the unsatisfactory grounds as caie No. 37' disposed 
of by me this day. The nature of plaintifi'^s claim is the Janie, 
and a similar defence set up, and tne case is altogether smiildr 
with the exception of the amount of the claim and the !award. 
There is great error observable in this case -as well as in Nos. 40 
and 42, which have been perused, which ' th^ moonsiff has 
unaccountably fallen into, and that is awardkig^^ the plaintiff moitp 
land for assessment than he claimed. In the plaint, Ffai&kfs^ 
Pd Ohowdry claimed iffS beegahs, llj^^otta}is,but the^mcmtis^%^ 
decreed to him 40 beegahs and ^ cottah, and in ike, 
as in No. he has ffxed a certain i^i}t i^bn tlpt ifiahitity of land 
without dtmning the land or valuing it according to 4kl!^]^^nnah 
rates in which all descriMoiis of land ara^no^ of Ihe^^same 
yalm ' v . 

cirnhmstanees the same 


ave^jZ^ecngded , in 
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It is ordered^ that the moonfsIS’s order is reversed, and the original 
record of the proceeding be remanded to the moonsifiTs file for 
re-investigation, and that a legal («rder may, be passed upon ite 
merits* The usual order regarding the refund of the stamp for 
tbe appeal and the costs to apply t6 this case. 

The 23bd Apbil 1851. 

Case No. 40 of 1851. 

Regular Appeal from a decieion passed by Baboo Kassissur Mitlre, 
Moohsiff at the Sudder Station^ Zillah Nuddea^ on the 2%th 
Uecemher 1850. 

Nubbaie Nickaree, (Defendant,) Appellant, 
versus 

Prankishen Pal Chowdhry, (Haintiff,) Respondent. 

This case like the preceding Nos. 37 and 39, must for the 
same reasons be remanded for trial on its merits, to the file^of the 
moonsiff. In this case the decide is for the rent of 8 cottahs of 
land more than the plaintiff sued for, he having only asked for 
rent on 19 beegahs, 6^ cottahs, but the moqpsiff has di^eed 19 
beegahs, 14^ cottahs. * • 

It would be waste of time to go further into th^ details of this 
case, for the decision is as faulty as the two that have preceded it. 

It is accordingly ordered, that this suit be remanded to its former 
place on the moonsifPs file for re-investigation with reference to 
the remarks made in Nos. 37 and 39, and for a legal order to be 
passed on its merits. The value of the stamp for preferring the 
appeal be refunded to the plaintiff, an4 any costit he may have 
incurred are to be awarded as may appear just when the case is 
decided. 

> " 

, The 23iii> Apb^l )851. 

/ , , ^ * Case No. 41 of 1851. 

Jl^lar A^pii4 from a deeisi^ passed by Baboo Kasskiut Mittre, 

Nuiiea^on the 2%thl)ecem~ 


it, t&mm tnere 


^ 'ICHMde^^NicEflj^ (Defe^dii^t,) Appellant, 

Pd Chowdhry^Cpid^tiff^) Eespondent' '' 
’pHite lieii^ mevett Ha 37; 
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The decree passed by him is accordingly reyersed. He is direct- 
ed to replace the case in its former place on his file, and, having 
re-investigated it, he vrill dispose of it on its merits. The trsu^ 
orders regarding the refund of the value of the stamp for preferring 
this apped, and the eventual payment of the costs incurred by 
the appellant to apply to this case. 


Thb 23rd April 1851. 

No. 42 OP 1851 

Regular Appeal from a dectston passed hy Bahoo Kassiasur Mittre, Moon- 
8%ff of the Sudder Station, Zillah Nuddea, on the 2Sth December 1851. 

Roopchand Nickaree, (Defendant,) Appellant, 
versus 

Prankisson Pal Chowdhry, (Plaintiff,) Respondent. 

This case is similar to Nos. 39 and 40, decided this day, with 
this exception that the suit was for the assessment on and rent of 
8 beegahs, 16^ cottahs, at rupees 7, 14 as., 8 gds. per annum, ancHhe 
moonsiff has decreed it for 14 beegahs, 13;^ cottahs, at an Annual 
jumma of rupees 11, 13 as., 16 gds. I am at a loss to discover under 
what law Oo extraordinary a decree has been passed by an officer, 
who has been employed in the judicial line for a long series of years. 
Some great mistake has evidently been made, to rectify which, 
and with reference to the remarks made in No. 37, which equally 
apply to this case, it must be remanded for re-investigation and de- 
cision de novo. 

Ordered, that the decree passed by the moonsiff be reversed, and he 
is directed to replace the suit in its orimnal place on his file, and, 
haying thorou^iy re-ii||lestigate(l it, that ne is to decide it legally on 
its merits. The usdal o^^er for the refund to the appellatit of the 
value of the stamp for preferring this appeal, and the eventual payment 
of any costs incurred by him to apply tq this case. 
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The 25th April 1861. 

No. 23 of 1848. 

Regular Appeal from a decision passed hy Bahoo Ramlochun Ghose Rai 
Bcfhadoor, Principal Sudder Ameenof Zillah Nuddea^ on the 31 si 

« January 1848. 

Bamundass and others, (Defendants,) Appellants, 
versus 

Mr. P. Rayson, (Plaintiff,) Respondent. 

The plaintiff sued to obtain possession of 127 beegahs, 6 bis- 
was of chur land, attached to 12 annas of kismut Bhoobun Battce 
Julias Akundanga, in pergunnah Muhommud Ameenpore, purchased 
by him under 2 kuballas from Gourreepershad Chukerbuttee, 
whic^ the collector had settled with Bamundass Mookerjea and 
others, proprietors of mouza Pullea. 

The suit has been laid at rupees 74 1, 13 as., 2 gds., including mesne 
profits. 

llif plaintiff had included the collector in the parties he sued, 
but afterw;ards petitioned for his being excluded. 

The defendants, who are now the appellants, found their claim to 
the lands in dispute, on three points; 1st, trg^Uin the collector’s 
serishta they were entered as proprietors of Pullea; 2ndly, that it 
was proved by the local investigations, made by Prankishen 
Ghose,, an ameen deputed by the collector that there were 2^ 
beegahs close to a peepul tree, belonging originally to mouza 
Pullea, and that they as proprietors of Pullea have a right to all 
alluvial land, which is opposite and attached to those beegahs. 
3rdly, that when the land was jresume(|^ior to being brought 
under settlement by the revenue authoritiesPEjourreepershad claimed 
this land ; but his claim was rejected, because the collector was satis* ^ 
fied that 2^ beegahs of the original land belonging to Pullea wai| in 
existence, and made the settlement with them as proprietors. 

The plaintiff, in reply, pleaded that, prior to Prankishen Ghose 
being deputed by the collector to measrure the lands, another ameeu 
had gone for^ th^tt ptirpose and had measured them wrong, upon 
which Gourreepershad, thefortoer proprietor of the plaintift ’s talook, 
petitioned the bolfector^ complain^g ot the ameens conduct, upon 
which Mr. Loch, the collector’s assista^, went to the spot, and finding 
the measurement aij^d report of tiie Incorrect set it aside 

' and appointed'Prankissen Ghose to ne*measare $nd report upon th^ 
lands ; and Mr. Loch went himself to the spot, and after full investi- 
gation ^^arding what actually belonged to bhoobun Battee, and 
what to Pullea, defined’ fhe boundary ^ according to which Pran- 
kiAen Ghose measured and reported on tl^ land, when the collector, 



36 


/ILLAH NUDDEA. 


(Mr. A. Ogilvie,) made the settlement, it was^contrary to the 
aineen’s report, and Mr. Loch’s investigation. 

This suit was originally decided by Syud Ahmud Buksh as 
sudder ameen, and he, on the 15th of August 1843, dismissed the 
plaintiff’s claim, because the former proprietor did not make any 
objection when the collector was making the settlement 

An appeal was instituted from that dismissal, which was disposed 
of by the principal sudder ameen, who confirmed the decision on 
the 7 til of April 1845. The plaintiff instituted a special appeal in 
the Court of Sudder Dewanny Adawlut on the 3rd of July 1845, 
which was disposed of by that Court on the 12th of December 1846, 
and remanded for re-investigation with the following remarks : The 
collector’s settlement roobukareo of 17th August 1839, called for 
by the Court indicates that Gourreepershad, the former proprietor, 
did claim the chur land, and that the collector rejected his claim, ^ 
a fact acknowledged by the defendant in his answer, even had 
not Gourrepersaud, the former proprietor, urged the claim, it ^erns 
hard, that if the land was bouA-fide included in the plaintifif’s 
purchase, lie should be debarred from claiming, on discovering 
the error of the late proprietor, his vendor.” ^ 

• The principal sudder ameen on receiving the suit back for farther 
investigation proceeded to the spot, and personally inspectM the 
land and drew a sketch of it, which has been countersigned by the 
vakeels or representatives of the parties, and having taken further 
evidence he proceeded to decide whether the settlement made by the 
collector on the 17th of August 1839, notwithstanding the claim to 
proprietary right set up by the owner of the talook of Bhoobun 
ISattee was just or not, and he considered the plaintiff had made 
out his case for the following reasons : 

First — It is clear from the local investigations made by Pran- 
kishen Ghose, the ameeni deputec^by the collector, and whose report 
is referred to in the collector’s roobukaree of the 17th of August 
' 1839, tliat the original lands situated to the north of, and joining the 
alluvial land now in dispute, belong to Akundaiiga, kismut Bhoobun 
Kittee. 

Secondly . — On personal inspection of the disputed land, it was 
seen that on the eastern boundary of the chur lands belonging to 
Bhoobun Battee, there was a very large embankment, (or bund) on 
the eastern side of which chur lands belonging to mouza 

Muddun Dangah, and on the west l^he lands claimed by the plaintiff* 
as belonging to Bhoobun Battee and in dispute, and this bund the 
plaintiflP states is the division^ between the twp.estat^, several wit- 
nesses cited by the defendants 'Stated that the bund was thrown up 
for the purpose of keeping out the river and saving the indigo 
crops. V 

This though the principal sudder ameen considered as ridiculous, 
because the river runs at right angles with the southern extremity 
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of the bund, and beyond the chnr land, and it is clear that if the 
bund had originally been intended to prevent the river overflowing 
the indigo on the chur lands, it would have been thrown up to the 
southward parallel with the river, and running east and west instead 
of being as it is at a right angle and running north and south. As 
it is, it stretches right across the chur lands, and cannot obstruct the 
overflowing of the river at all. The witnesses cited by the plaintiff 
have proved that at a former period, the owners of the two talooks, 
(Bhoobun Battee and Mudun Dangah), disputed about their rights, 
which having settled, the bund was thrown up to prevent any fur- 
ther disputes. This the principal sudder ameen believes to be the 
truth, because he observes that the road, which runs east and west 
at the northern extremity of the bund, is on the original land, which 
belongs to Akundanga, kismut Bhoobun Battee, and in the posses- 
sion of the proprietor of that estate. 

Thirdly . — The defendants, now appellants, have stated and cited 
witnesses to say, that on account of there being 2^ beegahs of land 
in existence of their mouza Pullea, (the rest having been carried 
a%ay by the encroachment of the river) they are entitled to the 
land which has re-formed contiguous to it, down to the water’s edge. 
One <jf their witnesses, however, deposed on oath to the ameen deput- 
ed by the court that the bund was the boundary between Bhoobun 
Battee and Mudun Dangah, the former lying teethe westward, and the 
latter to the eastward of the bund. Although (fti the witness say- 
ing this, the defendants said they rejected his evidence, and would 
not have it taken, they gave no satisfactory reason for rejecting evi- 
dence, which was quite to the point at issue. 

Besides a party having cited a witness to give evidence on oath, 
has no right after he has been sworn and his evidence recorded, to 
reject it, merely, because it is contrary to his views or wishes. 
Unless a witness is guilty of perjhry his evidence must be believed 
whether for or against the party who cited him. Another witness 
of the defendants, named Kosai Sheikh, has in answer to question 
No. i 1, stated that the land to the east of the bund is Mudun Dangah, 
and tfiat Budduroodeen and Mavizoodeen, who have the 2^ bee- 
gahs, claimed by the defendants as belonging to Pullea, in occu- 
pancy pay the rent to the gomashta of Akudangah. 

This man, however, on being further examined the following 
morning, gave contrary evidence to what be had said the day 
before, which clearly shows he had been tampered with or tutored. 
It is not, however, on record that thit witness was on his oath dn the 
second day, of he would be liable to 4he penalties for perjury. Ott 
the whole the evidence for the is meet tjW 

plaintiffs prior claim to haVe the settlement concluded with hint is 
clearly established. The investigation and report made by Mahomed 
Wallee, ameen of Paneeghatta, who was deputed by this court 
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for the purpose of making local enquiries, are, for die reasons stated, 
contrary to my opinion and inadmissible. 

After recording the above reasons the principal sudder ameen 
decreed the plaintiff’s snit in bis favor, reversing the collector’s ad- 
mission of the defendants as proprietors of the land in dispute. 

The appellants have in a very lengthy petition stated their objec- 
tions to the decree passed by the principal sudder ameen, but have 
not, in my opinion, urged a single point which weakens it at all. 
They have, of course, objected to the view he has taken of the case, 
and their evidence, but not only that, but they have introduced 
fresh objections to the plaintifiTs suit, which are, of course, inadmissi- 
ble in appeal. They should, while the case was pending in the court 
of primary jurisdiction, have brought forward every objection they 
had to make, instead of trusting, as they now pretend, on the 
defence the collecter gave in. If the collector defended the case it 
would be as collector, but they, as they styled themselves the 
proprietors, ought to have made their defence quite independent 
of his. 

After having gone through the case very attentively, and givfn 
all the objections advanced due consideration, I am of opinion that 
they are no grounds for reversing the principal sudder ameen’s 
decree. 

The only thing th^ appellants ground their claim upon is a bit 
of ground measurtng 2^ beegahs, which they say belonged to a 
village of theirs named Pullea, but this has not been proved, and 
even if it had, it is well known that the boundaries of villages are 
not straight or in any particular shape. A corner of their former 
village may have been situated where they point out, and there 
may have been a peepul tree standing on it, but that does prove 
their right to alluvial laud opposite to the tree when land belong- 
ing to another estate intervenes. ^ The principal sudder ameen has 
recorded after personal inspection and investigation, that between 
the tree and the land in dispute, is original soil belonging to 
Akundangah, which crosses the northern extremity of the bund, 
so that the land in dispute cannot be said to be contiguous to the 
2^ beegabs on which the peepul tree is. The appellants’ story 
about the bund is that it was thrown up to keep out the water 
from the river. The very construction of it shows how ridiculous 
such an assertion is, because it is at right angles with the river ; 
the plaintiff ’s account of the bund is much more probable, that it 
was thrown up as a boundary between the cultivation of two indigo 
concerns. These being situated in separate talooks and belonging 
to separate proprietors, it is not to be supposed that they would 
have allowed the bund to be put anywhere, but on the tJoundary 
line, between their respective estates, and thus even if there was 
no other ^proof of the bund being the boundary^ the very fact of 
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the zemindars allowing it to be put where it is would be sufficient 
The plaintiff has named the parties who threw up the bund, vi^, two 
indigo planters to settle the boundary. The defendants (appellants,) 
on the contrary, though they say the bund was placed there to pre- 
vent the overflowing of the river, cannot say who threw it up. 
There is no proof that there are beegahs of the original lands of 
mouza Pullea in existence. The proofs alluded to by the defendants 
(appellants) are not worth any thing, being unauthenticated reports, 
or measurement papers, furnished by native agents who for a small 
douceur would certify any thing. 

Being of opinion that the decision of the principal sudder ameen 
is perfectly just and legal, and nothing advanced by the appellants 
having shaken it in any way^I dismiss the appeal, with costs, and 
direct that notice be given to the principal sudder ameen of the 
confirmation of his decree as enacted in Clause 3, Section 16, 
Regulation V. of 1831. 

The respondent having appeared by vakeel without being sum- 
moned, must pay any costs he may have incurred hiinselfl 


The 25th April 1851. 

^ Case No. 35 of 1848. 

Regular Appeal from a decision passed oy Rkihoo Ramlochun Ghose 

Rai Bahadoor^ Principal Sudder Ameen of Zilthh^ Nuddea, on the 29/ A 

February 1848 . 

Doorgachum Biswas, (Plaintiff,) Appellant, 
versus 

Muheshchunder Bonnerjea and others, (Defendants,) Respondents. 

This is a very intricate case inasurtich as both parties have 
deeds conveying the property to them separately, and the original 
proprietor of it is dead. 

The plaintiff states that he first took the mouza Chumpatullah, 
which Kooiye Kishore Mookerjea had a gantee jumma, or perpe- 
tual lease of from him in pledge for two years, having advanced 
500 rupees on it, and Koonje Kishore executed a kutkuballa that 
if the principal and interest were not pdid up by the 30th of 
Kartick 1251 B. M., he would forfeit the property, which was to 
become that of the plaintiff. Koonje Kishore died before the money 
was repaid on the 20th of May 1844, corresponding with the 8th df 
Jyte 1251 B. -32., the plaintiff presented a petition in the civil 
court to foreclose the mortgage under the provisions of Regulation 
XVII. of 1806. 

On the 19th of May following Muheshchunder Bonnerjea pre- 
sented a petition, saying Koonje Kishore had disposed of the pro- 
perty to him, and that he was in possession. 
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The plaintiff instituted his suit in April 1846^ and the principal 
sudder ameen has dismissed his suit, first, because his bond is not 
registered ; secondly, because he thinks the witnesses from their re- 
collecting every thing that occurred six or seven years before are not 
worthy of credit. 

Although he has recorded his opinion that the deeds under 
which the defendant Muheshchunder has possession are very 
suspicious, and he considers that both the parties having found the 
heirs of tlie deceased Koonje Kishore without a protector, have 
each tried to deprive them of their paternal estate, yet finding 
Muheshchunder in possession, he considered there was no occasion 
to enter into his proofs and dismissed the plaintifi‘*s suit. 

I do not agree with the principal sndder ameen in tlie view 
he has taken of the plaintiff’s case. Five witnesses whose names 
are on the deeds have sworn to the transaction and two of them 
to the bond ; as to when or where the stampt paper was purchas- 
ed or who gave it, it matters little, and the Regulations of Govern- 
ment do not declare that because a deed is not registered it must 
needs be suspected and rejected. • 

With regard to the witnesses’ depositions, it would appear that 
where they agreed in what they said, ho gave that as a reason for 
discrediting them, and where they have not agreld exactly, he has 
rejected their evidenct as Inadmissible. 

His reasoning irf this case is not good. It is to be taken into 
consideration that between the 20th of May 1844, when the plaintiff 
presented his petition for foreclosing the mortgage, and the 19th 
of May 1845, when Muheshchunder presented his objections, the 
latter had had abundance of time to make up all the deeds ^ he has 
alluded to in his answer to the plaint, and to tutor his witnesses 
to prove them. If Muheahchunder’s claim was bond fide good, fair 
and just he ought to have appeared at once to oppose the plaintiff’s 
claim, instead of which he was 364 days |hinking about it 
This circumstance, I think, is greatly against his claim, but the 
principal sudder ameen having omitted to tike evidence in support 
of his claim, it is impossible to pass judgment on it It would 
appear from the nuthee that all the defendants were not in attend- 
ance when the case tras pending before the principal sudder 
ameen, and Door^apershad Chatterjea, the vakeel of Bamasoon- 
dree, states that his client resides in another zillah, and was quite 
ignorant of the suit having been instituted. 

This may be true or false, at all events the investigation of the 
orig^l suit was not searching enough to be convincing, and I am 
of opinion that local investigation will do more to lay open the 
truth of the case, than all the witnesses or deeds the parties can 
bring, as such matters as the mortgage of land or disposing of it 
in'^py way is sure to be known by the inhabitants. 
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Being of opinion that the investigation has not been sufficient^ 
it is necessary to return the case to the principal suclder mneen 
for re-trial^ after issuing notices to all the parties concerned and 
taking any further proof from either or both parties that they may 
have to submit 

Ordered, that the original suit be remanded to the principal 
sadder ameen’s file to re-investigate, with reference to the above re- 
marks and dispose of it on its merits. The usual order regarding 
the stamp and costs to apply. 

The 28th April 1851. 

Case No. 31 of 1849. 

Regular Appeal from a decision passed by Baboo Ram Lockun Ghose 

Rai Bahadoor^ Principal Sudder Ameen of Zillah Nuddea, on the 

27th February 1849. 

Tarruckchunder Rai, (Defendant,) Appellant, 
versus , 

Goloke Hurree Bukshee, (Plaintiff.) Respondent 

The plaintiff s^ed to obtain possession of four villages, situated 
in turruf Muhutpoor, which the defendant, who was durputneedar 
of them, sold to him under a deed of sale, (f^ed the 12th of Poos 
1251, for the sum of Company’s rupees 1681, which deed of sale 
w^as duly registered on the 26th of December 1844, the plaintiff 
having given the defendant a written agreement, that if he redeem- 
ed the property by the re-payment of the principal and interest on 
or before the 15th of Poos 1252, he (the plaintiff) would relinquish 
all right and title to the property, otherwise the sale was to stand 
good, and the defendant would forfeit all claim to it The defend- 
ant did not redeem the estate, and the plaintiff accordingly on the 
5th of Jyte 1253, presented a petition to the civil ccmrt under the 
provisions of Regulation XVII. of 1806, and a notice was served 
on the defendant The defendant did not pay the money within 
the prescribed time, but within the year allowed him, presented a 
petition containing excuses, which were not admitted according to 
law, and when the time was up the sale became absolute. The 
property having been all along in the possession of the defend- 
ant who would not relinquish it, the plaintiff has brought his suit 
to obtain possession and mesne profits from the date of institution 
of the suit. 

The defendant has admitted the whole of the plaintiffs statement 
with the exception of the re-payment of the purchase money, and 
further urges that the plaintiff' gave liiin Company’s rapee|j 181, 
less than is stated in the deed of sale, which he was obliged to 
submit to, being a needy man and in great want of the money to 
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save the property from sale for arrears of revenue ; that he had 
at different times re-paid to the plaintiff various sums, amounting to 
Company’s rupees 1150, for which the plaintiff gave him receipts 
as money in deposit, which were all worded that the money was 
paid on account, and when the whole debt was paid, there would 
be a settlement and the deed of sale would be returned ; that on 
the 1st of Jyte 1253, he took rupees 508-12, which remained to 
the plaintiff, who would not receive it, because he wanted to 
charge interest at the rate of 2 rupees per cent per mensem, 
which the defendant having refused to pay, the plaintiff gave in 
the petition for confirming the sale and making it absolute. He 
further states that the putneedar and plaintiff combined and had 
the property sold for balance of revenue, which the plaintiff 
purchased in his brother (Tarun Hurree Bukshee’s) name, which 
sale he (the defendant) instituted a civil suit to reverse, and it was 
decreed in his favor. 

The plaintiff, in his rejoinder, repudiates the whole of the defend- 
ant’s answer, but admits that his brother did purchase the defend- 
ant’s right and title in the property, when it was sold for balance 
of revenue, and that the defendant recovered it, but that decision 
has been appealed. 

Tirlochun Rai and others have appeared as a third party, 
claiming co-parcenarv. 

The principal smdoer ameen has decreed this case against the 
defendant (appellant,) on the grounds of his own admissions. 

He has acknowledged having pledged his durputnee tenure, 
and not having redeemed it within the time allowed him by law. 
The excuses he now makes of not having received the whole of 
the purchase money, not having been made at the proper time is 
now inadmissible. The three witnesses brought forward by the 
defendant to prove that the plaintiff* wanted him to pay illegal 
interest, being servants of the defendant, and under his control, 
the principal sadder ameen rejected their evidence. 

The appellant has, in his appeal, made all the objections that he 
did in the regular suit, but at greater length introducing objections 
and naming proofs, all of which, if he had them, should have been 
brought forward before. I see no reason to interfere with the 
principal sudder ameen’s decree, the appellant has corroborated 
the plaintiff’s statement of his case, he has acknowledged the 
conditional sale, and admitted having allowed the time granted 
him by law to pass over without redeeming his property, and this 
being the case, he has forfeited his land and under the provisions 
of Regulation XVII. of 1806, and the Circular Order of the Court 
of Sudder Dewanny Adawlut, No. 37, dated 22nd of July 1813, 
the sale has become absolute, and he must lose his lands. 

Under, the above circumstances there is no occasion to summon 
the respondent, but under Clause 3, Section 16, Regulation V. of 
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1831, it is ordered, that the appeal is dismissed, and the decree of 
the principal sudder ameen is confirmed, notice of which is to be 
communicated to him as provided for in the above mentioned 
enactment 


The 29th April 1851 • 

Case No. 48 of 1849. 

Regular Appeal from a decision passed by Baboo Ramlochun Ghose Rai 
Bahadoor^ Principal Sudder Ameen of Zillah Nuddea^ on the 2Mh 
April 1849. 

Unnodah Purshad Sandial, (Defendant,) Appellant, 
versus 

Chand Moollah, (Plaintiff,) Respondent. 

The appellant, when he was a moonsiff in this district, and was 
stationed at Hansekallee, borrowed money of several persons, and 
amongst others from the respondent 

He has admitted that he borrowed ihe 200 rupees, which is the 
subject of this suit, and the only point he disputes, and for which, 
he has brought this appeal, is that when his creditors became 
clamorous, by way of keeping the respondeni quiet, he sent him 
two double barrelled guns, which he valued at 2£it) rupees, 30 ru- 
pees in cash, and a draft on a man named Gorachand Sheikh for 
3 rupees due for rent, in proof of which he has filed a note, dated 
22nd of Assar 1253, which he states he received from the re- 
spondent ill which he acknowledges the receipt of the guns, which 
he does not consider worth 250 rupees, the 30 rupees in cash, and 
the order for 3 rupees, and goes on to say that, when they meet, 
they will settle at what amount thd guns are to be credited, when 
that sum, the 30 rupees in cash, and tlie 3 rupees from Gorachand 
Sheikh, shall all be written on the back of the bond as having been 
received in part payment ; that the interest account should be then 
made out, and whatever might be due the appellant should pay in 
cash, and after this the respondent remained quite quiet ; that on 
the 12th of Assar 1255 the plaintiflTs son, under the plea of a loan, 
borrowed two shameeanahs from the defendant, and then wish- 
ed to take them at a valuation in part of the claim his father had. 

This the defendant says he refused, upon which the plaintiff’s son 
induced his father to conceal what he had received in payment, and 
to institute this suit. Since it was instituted one of the shamee- 
anahs has been returned, but the other, the value of which was 
125 rupees, has not been restored. 

The principal sudder ameen has, in his decision of this case, re- 
marked that, as the defendant (now appellant) has acknowledged 

27 
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tlie debt and admitted the execution of the bond, it is only neces- 
sary to investigate his pleas of having, by the payment of cash and 
delivery of certain guns, liquidated a part, if not the whole, of the 
plaintiff’s demand. He observes in the first place that the evidence 
of Moulvee Gholam Russool, a vakeel of his court, and Azuin 
Moollah the plaintiff’s son, do not prove that the defendant made 
any payment, or gave any thing in liquidation of his debt; secondly, 
that the note, which the defendant alleges the plaintiff wrote to him, 
acknowledging the receipt of the guns and cash, not being witness- 
ed, is not susceptible of proof; thirdly, that as it is incredible that 
the defendant who had been a moonsiff for many years, should, 
when he had borrowed the money in so irregular a manner, have 
allowed the plaintiff' to have imposed upon him as much as h^ states, 
and not have obtained a legal receipt. The note he has filed, and 
the witnesses he has cited (not being respectable persons) are not 
worthy of credit He therefore, on the admission of the original 
debt by the plaintiff’, and on the evidence of the witnesses in support 
of the plaintiff’s claim, decreed the case in favor of the plaintiff. 

The grounds the appellant has given for appealing are that he 
did not name Moulvee Gholam Russool and the plaintiff’s son as 
witnesses ; that he had paid any thing in liquidation only ; that the 
latter had borrowed two shameeanahs, one of which only was 
returned. Next th£*t having according to law had the plaintiff’s 
note stampt, it cbifld not be looked upon as a document written 
on plain paper, but be received as if it had been originally written 
on a stampt paper. 

After due consideration of the whole case, the principal sudder 
ameen’s grounds for decreeing the plaintiff ’s suit in full in his 
favor, and the reasons given by the respondent for being dissatisfied 
with the decision, I do not consider that the appellant has shown 
good and sufficient cause for altering the decree. 

The defendant (now appellant) having disavowed that he gave 
the two shameeanahs in part liquidation of his debt, it was 
superfluous making any investigation on that subject While on 
this part of the case, I must remark that it was lughly improper in 
the principal sudder ameen to allow the defendant to examine the 
plaintiff’s vakeel on any point connected with his client’s case. It 
is at variance with the spirit of Section 22, Regulation XX7II. of 
1814, although the wording may be taken as merely prohibiting a 
vakeel being entertained to conduct the cause of one party after he 
had accepted the vakalutnamah of the opposite side. 

The affixing of the stamp to the plain paper, which the appellant 
alleges to be a receipt for two guns and some cash, only rendered it 
receivable in court, but it did not in any way strengthen the appel- 
lant’s case. To prove that the receipt was really given, the evi- 
dence 6f two credible subscribing witnesses at least are requisite. 
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those whom the appellant brought forward were not of tba[t nespect- 
ability as to warrant their being credible, one' of them being a 
Rajbungsee. Even admitting the note to be genuine it is inexpli- 
cable how the appellant allowed so long a time as from tlie 5th of 
July 1846, corresponding with 22nd Assar 1253 to 10th August 
1848, corresponding with 27th Sawun 1255 to elapse without com- 
ing to some settlement, as from the note, which the appellant lays 
so much stress upon, it would appear that the plaintiff declined 
taking tlie guns at the valuation the appellant put on them, and re- 
served carrying their value or the cash to the appellant’s credit 
until they met and settled the matter. 

If the plaintiff was a dishonest man he could easily have denied 
having received the 102 rupees, 8 annas, which he has given credit 
for, and I think there is reason in supposing that during the space 
of two years the defendant must have had an opportunity of meet- 
ing the plaintiff and settling with him the value at which the guns 
would be credited in account, if the communication put in as proof, 
by the defendant, is genuine. 

Viewing the case in all its bearings, I cannot see any good or 
sufficient reason for altering or reversing the decree. 

With regard to the petition of appeal, I must observe it is worded 
in a highly disrespectful and objectionable manner, as regards the 
investigation made by the principal suddeij ameen. The only 
answer the vakeels have to give is that the appellant presented it 
in person, and they were subsequently engaged. The excuse is a 
very poor one, because it generally happens that when any thing 
offensive is inserted in any pleading, that the vakeel says he did 
not file it, but his client did in person, although he may have 
drawn up the paper himself. It was the vakeel’s duty, as enacted 
in Regulation XXVIL of 1814, to have looked over the petition of 
appeal before they accepted the Vakalutnamah. Shoula such an 
instance occur again in any case in which the vakeels, who have 
appeared for the appellant in this case, are engaged, serious notice 
will be taken of their conduct after this warning. 

With reference to the foregoing remarks it is ordered, that the 
appeal is dismissed, and notice of uiis decision is to be given to the 
principal sudder ameen as provided for in Clause 3, Section 16, 
Regulation V. of 1831. 
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The 29th Ai»ril 1851. 

Case No. 122 of 1850. 

Regular Appeal from a decision passed by Baboo Ranilochun Ghose Rai 
Bahadoovy Principal Sudder Ameen of Zillah Nuddea^ on the 2\st 
July 1850 . 

Bijai Chunder Rai and Sandha Dibbea, (Defendants,) Appellants, 

versus 

Omeschunder Rai, (Plaintiff,) Respondent. 

The plaintiff sues to recover Company’s rupees 500, principal, 
and Company’s rupees 87-8 interest thereon, on a bond dated 18th 
Poos 1254, from the appellants, and Neelcaunt Rai, Dwarkanath 
Rai and Greeshch under Rai, which bond he has filed and proved 
by the evidence of three credible witnesses who signed their names 
with their own hands. 

The defendants, as is generally the case in suits of this nature, 
deny the transaction, but have neither given any good and sufficient 
reason for so doing, nor have they offered any proof of the false- 
ness of the claim, nor in their cross-examination of the plaintiff’s 
witnesses, have they been able to shake their testimony. 

Their appeal is so bad and unfounded, that it has been preferred 
by the only vakeel •In this court who will only act in such cases. 
The appellants are without a shadow of proof in their favor, whereas 
on the contrary the plaintift'’s claim is clearly proved by three 
credible witnesses. 

The principal sudder ameen has most justly decided in the 
plaintiff’s favor, and the appellants, who are only two of the five 
defendants, have advanced nothing that is w^orthy of notice to 
invalidate it. Under the provisions of Clause 3, Section 16, Regula- 
tion V. of 1831, there is no occasion to summon the respondent; 
but as I consider the decree legal and just, it only remains to 
confirm it. I accordingly dismiss the appeal, and confirm the 
principal sudder ameen’s decree, wliich is to be notified to him as 
directed in the law quoted above. 

The 30th April 1851. 

Case No. 64 of 1851. 

Regular Appeal from a decision passed by Baboo Ramcomul Rai 
Chowdhryy Moonsiff, stationed at Meherpore, on the March 
1851. 

Punchanun Chowdhry, (Plaintiff,) Appellant, 
versus 

Ramchunder Ghose, (Defendant,) Respondent. 

The 'plaintiff has sued to recover, on a bond, rupees 61 - 2 . 
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The defendant repudiated the claim, declared he knew neither 
the plaintiff nor his witnesses, and that the suit is a false one, insti- 
tuted through enmity existing between the plaintiff and defendant’s 
nephew. 

The moonsiff has dismissed the suit, not considering the testimony 
of the plaintiff’s witnesses worthy of credit, also on account of 
the most glaring discrepancies, and two out of three of tlieir not 
recognising the defendant, whom they said tliey had seen borrow 
tlie money, though he was sitting close to them. 

The appellant has had no grounds for his appeal, and merely 
urges that the incongruities noted by the moonsiff are in fact 
nothing. 

It would be impossible to decree the plaintiff’s case in his favor 
on the evidence he has produced. 

The defendant lives at a distance of 12 miles (6 coss) from the 
plaintiff, and is in no way connected with him, so that it is very 
improbable that the plaintiff should have advanced him rupees 45, 
merely because he asked for it. None of the subscribing witnesses 
can read or write, so they are unable to identify the bond. None 
of the subscribing witnesses had any acquaintance with the defend- 
ant prior to the day on which they say he borrowed the money. 
It is usual for the borrower of money to furnish the stamped paper, 
in this case, the lender is said to have done so. Some of the 
witnesses say the money was in a box, which *wa.s placed near the 
plaintiff, others say he fetched it tied up in one of the corners of 
his dress. Regarding the place where the alleged bond was written 
the witnesses to it disagree, and lastly, when their depositions were 
being taken, and the defendant was sitting close to them, two of 
them on being asked if he was present, said " no,” and one after 
much delay and hesitation pointed him out. 

It is impossible to conceive frofn what motives the plaintiff ever 
brought forward a claim, the proof of which is so very faulty, 
the discrepancies are very glaring, and the appeal, in consequence, 
inadmissible. 

It is therefore, under the provisions of Clause 3, Section 16, 
Regulation V. of 1831, ordered, that the appeal be dismissed, and 
notice be given to the moonsiff accordingly. 
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PiiESENT: R. J. LOUGHNAN, Esq., Judge. 


The 2nd April 1851. 

No. 10. 

Appeal from a decision passed by Hai Shunker Loll^ 2nd Principal Sadder 
Ameen, on the 31«^ December 1850. 

Gholam Hossein and Syud Mahomed Ameer, two of the 
Defendants, Appellants, 
versus 

Jowahir Bcehee, (Plaintiff,) Respondent. 

Sfj IT to obtain possession of half mouza of,Miinjhunpoora, with 
tlie appropriated proceeds thereof from the year 1245 to the year 
1254 F. S., laid at rupees 1468-7-2. 

The plaintiff stated that Munjhunpoora was an ancestral estate 
held in separate half shares by her late husband, Bakee Loll, and his 
father’s brother’s son the defendant, Oomrao Singh, till Bakee Loll 
was dispossessed by Doobree Sahoo, the deceased brother and son 
of the defendants, Bhyro Sahoo and Moosnoo, at the instigation of 
the said Oomrao Singh in 1245 F. S. The defendants replied, 
denying that the ancestral property left by Doolee Ram, the grand- 
father of Oomrao Singh and Bakee Loll, had ever been partitioned, 
and contending, therefore, that plaintiff had no right to any thing 
but maintenance. 

In his decision the principal sudder ameen writes that, in his 
opinion, the evidence adduced by the plaintiff, and even the deposi- 
tions of the witnesses examined on the side of Oomrao Singh, defen- 
dant, establish the fact of that defendant, and Bakee Loll’s having 
been separate in board and habitation in the worship of their 
divinities and of Kishen Loll’s (the son of Bakee Loll) having 
performed his father’s funeral rites ; that Oomrao Singh, in his 
answer, has not denied these facts; that it is proved particularly by 
the tenor of the petition quoted in the proceeding of substitution of 
names of proprietors of Munjhunpoora, dated 24th October 1828; 
that it was then held in possession by Bahadoor Singh and 
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'Girclharee LolJ in equal half and half, and by tlie cancelled 

lease, dated 30th Bhado6n 1246, the engagement (kubooleut) dated 
27th March 1844, the ishtearnama of 5th December 1842, the copy 
of in ooktcai'nain a of Oomrao, defendant, of 29th September 1840, 
copy of petition of Oomrao Singh and Bakee Loll, were separate in 
their concerns ; and from a decision of the moonsiff of 10th July 

1844, and a proceeding of the principal sudder ameen of 6th June 

1845, and the evidence of the witnesses that the plaintiff succeeded 
to the estate of her husband and son. Therefore these things being 
considered sufficient proof of the division of the estate of the origi- 
nal ancestor of the parties, although no actual allotment (butwarra,) 
according to Regulation XIX. of 1814 of the lands of Munjhunpoora 
had taken place, still the partition of the estate of the common 
ancestor Doolee Ram being established according to the exposition 
of the shasters made in the bewnstas of the pundits. The principal 
sudder ameen consider the plaintiH ’s title establislied and the defend- 
ant Oomrao Singh not entitled, according to the decision of the 
Sudder Dewanny Adawlut of the 27th December 1841, during the 
lifetime of the plaintiff, to any part of the estate of her late husband 
and son. 

.The appellants stating their titles on the disputed half share of 
Munjhunpoora to have originated that of Syud Mahomed Ameer 
in a deed of conditional sale, bearing date 6th October 1846, and 
that of Sheikh Glkolam, in a deed of absolute sale, bearing a date 
subsequent to tlie institution of the respondent’s suit, viz., on the 31st 
May 1847, both executed by Oomrao Singh defendant, appeal from 
tliis decision. Among their reasons are the following ; first, the 
proceeding in respect to the substitution of the names of the present 
proprietors for that of Doolee Ram can be no proof of the partition 
of his estate, for plaintiff’s plea is that the partition took place after 
the deaths of his sons, whose names were directed by the said pro- 
ceeding to be registered ; secondly, that the question was improperly 
put to the law officers, inasmuch as the plaintiff had acknowledged 
her husband’s dispossession in 1 245 F. S. How then was her infant 
son and she herself as written in the questions in possession of their 
ancestor’s estate. These objections appear some to be good and 
valid, for according to the plaintiff’s pleas it must be understood that 
the property left by Doolee Ram was undivided in the lifetime of 
Girdharee Loll and Bahadoor Singh, and partition of it was made 
by the sons of those persons, in fact of the proceeding in question 
were proof of the partition of the property in litigation, there would 
have been no need of an exposition of the shaster by the pundits ; 
secondly, on reference to the questions put to the pundits I find 
that they contain the following statements : “ if the grandsons were 
in possession, half and half of the property left by their grandfather^ 
and if thednfant son of one grandson and the other grandson, and 
after the death of the said infant his mother, the wife of the other 
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grandson was in possession of the estate of the common an-* 
cestor. 

If these facts had been proved then again there would have been 
no necessity for the question to the pundits for the separate posses- 
sion of shares by the grandsons^ the point litigated is here assumed 
as proved. The decision is therefore founded on improper grounds ; 
the following would have been a more proper question to be put to 
the pundits in this case. Two brothers lived united, possessing in 
common their deceased father’s property, after their deaths their 
sons divided the property acquired by the father and uncle. They 
became separate in food and residence, in concerns and worship of 
all their divinities. One of the cousins died, leaving a widow and 
minor son ; the minor, being under the guardianship of his mother, 
performed his father’s obsequies and succeeded to his estate. On 
his death his mother, the wife of his deceased father, succeeded to 
his estate. Are these circumstances to be considered sufficient 
proof according to the shaster that the cousins were separated, and 
divided the whole of the property left by their grandfather, and is 
the widow the rightful heir to her deceased husband and son’s 
estates, or the cousin of said husband ; secondly, without the parti- 
tion such as is made according to the provisions of Regulation 
XIX. of 1814, can partitions of land be said according to the 
shaster to have taken place : for instance if •the proceeds of the 
lands are received according to stated, hares fot such a partition 
(butwarra) of the lands left by the common ancestor be it known 
did not take place. 

The decision of the principal sudder ameen is for the reasons 
above stated considered imperfect and is reversed. The suit will 
be remanded for re-hearing and decision, after taking a new bewusta 
from the pundit from whom it may be deemed' proper, according to 
the question above directed. The* value of the stamps used in this 
appeal will be refunded. 

The 22no April 1851. 

No. 3. 

Original Suit instituted 10 th April 1847 * 

Musst. Muddoo, Plaintiff, 
terms 

Doorga Koowur and Chand Koowur, Defendants. 

Chadee Loll, Taleour Muhto, Koela Beebee, and Ubdool Alee, 

Objectors. 

Claim to possession on a 3 anna share of lot talooka Muhnr- 
runqpoor, Mooradpoor, Durya Sher, Munohurpoor, KncWari^ 
Meetapoor, Nasreegunge, Arunda Oodunpoora, Kholaspoor, little, 

28 
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ditto great, Bazeedpoor Chowrhur Bakeepoor, with the dearas named 
Mabajeeat kothee shora and kothee of Captain Peach, and kothee of 
court of appeal, and kothee of Johnson saheb, with the 3 annas share 
of Nurotumpoor, situated in pergunnah Azeeinabad, zillah Patna, 
by annulment of a deed of sale of 17th March 1847, and to obtain 
a deed of sale and on its terms by right of pre-emption, and to have 
plaintiff’s name recorded in the collectorate records as proprietor of 
said share of the said estates, &c., laid at rupees 2040-9-9. 

The issues, which arose on the pleadings in this case, are as 
follow : 

First — Whether the plaintiflFs or Abdool AH, one of the objectors, 
be really the proprietor of the 1 anna share in right of which 
plaintiff claims pre-emption before Chand Koowur, to whom the 3 
annas share has been sold by Doorga Koowur ? 

Secondly . — Whether the sale of the 3 annas share was absolute 
and complete, or whether Chand Koowur, contracted by a separate 
agreement besides the sale price expressed in the deed of sale to pay 
off various debts amounting to rupees 12,000, for which liens on the 
property sold were in existence, before taking possession, which 
debts remain unpaid, and whether with reference to this agreement 
the sale is incomplete, or of the nature of a bye-bil-wuff*a ? 

Thirdly . — Whether the said 3 annas share, or any part of it had 
been previous to tha sale in question conditionally sold by bye-bil- 
wuffa and otherwise mortgaged, and whether the mortgagees or 
holders of such deeds of bye-bU-wuffa and the like were in possession 
at the time of the sale in question, and if they were whether with 
reference to those facts the sale of Chand Koowur was valid in 
law, and consequently whether the claim to pre-emption is 
admissible ? 

Fourthly.--' In the event of the claim being considered admissible, 
whether the steps prescribed by "the Mahomedan law to be taken 
in order to secure the right of pre-emption were complied with ? 

The first of these issues was struck out of the number, issues 
defined in the proceeding prescribed by Section 10, Regulation 
XX VI. of 1814, by the abandonment of it by the defendants by 
whose plea it was raised. The second cannot be sustained by them, 
for it rests in the evidence of an agreement said to have been 
executed simultaneously with the deed of sale, which agreement 
being found to be engrossed in a stamp of inadequate value, has 
been already declared incapable of being pleaded in this case, and 
rejected accordingly. 

The other two issues remain to be decided. 

Three different parties have protested against the entertainment 
of this suit They are Chedee Loll, who asserts the execution by 
Doorga Koowur, on the 8th March 1847, of a deed of bye-bil-wuffa 
of mouaa Mooradpoor, one of the component parts of the talooka in 
|us favor in consideration of the receipt from him of a loan of 
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rupees 1975, which deed he also asserts was recognized by the 
purchaser Chand Koowur, who besides borrowed the further sum of 
rupees 100, and engaged to repay it with the amount of the mort- 
gage by her bond ; but this objector does not assert his possession 
on the property thus mortgaged, that is, conditionally sold. Taleour 
Muhto who asserts his possession on a 4 annas share of the four 
Muhazees mentioned in the plaint under a deed of lease and bond 
mortgaging those properties, that is, stipulating to lease them in 
farm in his hands till re-payment of advances aggregating the sum 
of rupees 1701, and Keola Beebee, who asserts her possession on 
a 12 annas share, including the 4 annas share of Doorga Beebee of 
Munohurpoor Kuchwara, under three deeds of lease acknowledg- 
ing the advance of rupees 9000, and stipulating as in the instance 
of Taleour Muhto, to lease the property in the hands of the objector 
till the amount should be paid oftl On being questioned this day 
as to their desire to have a decision upon the matter of their 
protesting petitions, the vakeels of Chedee Loll and Taleour 
Muhto, signified their clients’ desire for a decision, but the vakeel 
of Keola Beebee answered that she did not wish for a decision. 

I find the proofs of the statements of the two first named objectors, 
whether tendered by themselves or by the defendants, to be insuffi- 
cient. Chedee Loll filed a registered deed of byo-bil-wuffa, but did 
not cause the examination of the witnesses attesting it, relying 
apparently for its authentication, upon the fact of its having been 
acknowledged by Doorga Beebee in the court, on the occasion of 
the execution of a decree against her; the proof of such acknow- 
ledgment being the mention of the deed in the petition presented 
by Chedee Loll and herself, along with which petition Chedee 
Loll paid into court the sum of rupees 562, To prove the 
presentation of this petition and of the deed in court, a proceeding 
of the 1 Ith March 1847, is filed* in this case, and in tliis profteed- 
ing the petition is quoted. Now as the deed bears date, but nine 
days previous to that of the deed of sale in question in this case, 
as there was no necessity to produce it in the case in which it was 
brought forward, in which case no question depending on the said 
deed was before the court; and as the holder of the deed did not 
get possession in the land, it may well be suspected that the deed 
was a fictitious one brought forward by anticipation to defeat an 
apprehended claim to pre-emption, and therefore the proper proof 
viz., the evidence of the attesting witnesses should have been 
brought forward to establish the bond fide nature of the transaction. 

Taleour Muhto has filed no proofs himself, but defendants have 
filed a kubooleut of 25th November 1846, said to have been execut- 
ed by him. This is evidently insufficient, even had it been authen- 
ticated, which it has not been to prove his mortgage. 

With respect, however, to the mortgage said to be held by Keola 
Beebee, it is admitted as well as her possession on the property 
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mortgaged^ which is a portion of the estate claimed^ by the vakeel 
of the plaintiff* in reply to a question put to him by the court as 
recorded in the proceeding of the 30th May 1850. Now the deed 
of sale on the execution of which this suit is founded, contains no 
mention of any mortgages, and represents a sale without any reser- 
vation or qualification whatever of the 3 annas share of Doorga 
Koowur, and the object of this suit is that the property without any 
exception be delivered into possession of the plaintiff on her fulfill- 
ing the conditions of the deed of sale, which Chand Koowur had 
fulfilled or stipulated to fulfil. But this sale cannot be given effect 
to, as far as it regards the property mortgaged to and in possession 
of Keola Beebee. According to the precedent filed by the defend- 
ants, viz., a decision of the Sudder Dewanny Adawlut of 5th 
May 1836 ; the suit therefore for pre-emption cannot be sustained. 
Moreover, the futwa of the law officer of the Sudder Dewanny 
Adaw’lut expressly declares that a claim of shoofa in regard to the 
sale of a property under mortgage is inadmissible according to the 
Mahomedan law. The plaintiff has submitted a paper purporting 
to be an exposition of the law bv other moulvees, some of whom 
appear to be pergunnah cazees witli a view of showing that a sale 
of mortgaged property is legal. The purport of this document is 
a declaration that such a sale is legal but suspended, and that the 
mortgager’s right is transferred to the price of the pledge so sold, 
meaning, I conclude,* that in lieu of the pledge he will be entitled 
to receive from the parties to the sale the price or so much of it as 
may cover his claim. With reference to the above stated grounds 
for my opinion that the claim cannot be sustained, there can be no 
necessity to test the correctness of this exposition of the law, for 
the declaration of the law officer of the Sudder Dewanny Adawlut 
is not grounded on the fact of the sale being illegal, it is general 
and unqualified ; besides, it woiild be impossible in this case to 
apply the principle that the price of the thing mortgaged is to stand 
in tne place of the thing itself, the price being undefined, and 
includea in the price of other property. 

For these reasons I dismiss the plaintiff’s suit, and adjudge her 
to pay the costs. 
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The 23rd April. 1851. 

No. 41. 

Appeal from a decision passed by Moulvee Mahomed Ibrahim, on the 
lOM November 1846. 

Motee Lall, (Plaintiff,) Appellant, 
versus 

Tohfa Loll, himself and as Guardian of his Minor brothers and 
others, (Defendants,) Respondents. 

Suit for possession on 100 beegahs of rent-free land, called Kita 
Pone Sutraseea, situate in mouza Murauchee Bhugut, &c., by right 
of pre-emption, laid at rupees 1324-12-9. 

This case came under revision, having been remanded by the 
Court of Sudder Dewanny Adawlut by their decision of the 4th 
April 1850, to be decided on the evidence adduced of claim being 
preferred immediately on knowledge of the sale. This is the point 
as stated by the above decision, which it is for the party claiming 
pre-emption to prove. 

The evidence of this point consists in the depositions of Mohun 
Loll, Gunnoo Rai, Chimmun Rai and Gunput Rai. The thr,ee 
last depose that they were at Motee Loll, plaintiff’s house on the 16th 
Poos, when, in the presence of Motee Loll, a person unknown to 
them, Gunput Rai said, several persons carfg in and gave intelli- 
gence to him that the property in litigation had been sold. Only one 
of these three, viz., Gunput Rai mentions, that the person unknown 
mentioned the price for which it had been sold, viz., 931 rupees, and 
he on being questioned, said he did not recollect whether the price 
was mentioned. Only Gunnoo Rai stated that Motee Loll and 
Rampershaud immediately on hearing the news of the sale made 
any declaration. He states that tlvey said this is my right.” Mohun 
Rai states that the plaintiff heard of the sale on the 14th, and went 
to the seller’s residence on the 15th ; but as the other witnesses say 
that Mohun Loll was picked up on the way to the seller’s residence 
on the 15th, and do not mention that he was present when the news 
of the sale was brought, and as Mohun Loll does not state in his 
evidence how to come to know when the plaintiff heard the news, 
it is fair to suppose he was speaking without full knowledge from 
hearsay or the like. As there is but one witness to the immediate 
declaration, and the other two, who heard the news announced, are 
silent regarding it, I cannot deem the proof complete. I therefore 
dismiss Uie appeal, and confirm the decision of the principal sudder 
ameen, and adjudge the costs to be paid by the appellant. 
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The 29th April 1851. 

No. 9. 

Original Suit 

Meer Abdoolla and, after his decease, Musst. Ameer-oon-nissa, Syud 
Mehede Ali Khan, Kasim All Khan and Syud Lootf Ali Khan 
his heirs, and after decease of Mehede Ali, Syud Vilayut Ali, 
Furzund Ali and Usmuh-oon-nissa, (Plaintiifs,) 

veraua 

Sooltan Jan, (Defendant.) 

Suit for the recovery of advances, bearing interest at 1 per cent, 
made between the 14th Aughunand 24 Phlgoon 1252 Fuslee, with 
the interest thereon according to a khata, laid at rupees 8224-14-7, 
of which 5575 was principal borrowed. 

Defendant denied the receipt of the advances and opening any 
account, saying he had no property at the time, the rents of which 
would give him something to draw against in the hands of the 
plaintiff, and it is incredible that he should have continued to 
permit him to draw repeated sums without any thing coming in. 

^The issues were defined to be whether the defendant opened an 
account with the house of plaintiff and borrowed the sums amounting 
to 6575 rupees or not, and the plaintiff put into court a copy so 
called of the buhee-Cfeihata, which is found to be in the form of an 
account against defendant, said to be entered on the 311th leaf of 
the lakha Duhee, and it contains references to the several places in 
the same or some other buhee, wherein the items paid out and 
debited in the account to defendant are charged. Two witnesses 
were cited to prove the buhee-o-khata : they are Gokul Das 
and Dabee Das, gomashtas, and the copy of account above men- 
tioned being shown them, they identified it as the account written 
by Gopal Lall, gomashta. This gomaslita was not named as a 
witness, and it does not appear why not, and the buhee, or book, 
or books, which the two witnesses were called to prove, was not 
produced in court, nor was any application made to the court for 
its examination. The abovenamed witnesses entered into a long 
narrative, affirming that defendant opened the account and received 
sums of money at different times through different persons from the 
kotee, but neither the vakeels nor the presiding judge. At that time 
the cas^ was before Mr. DaCosta, principal sudder aineen, deemed 
it essential to clear up the important question left doubtful on the 
evidence of Debee Das, as to the source of that witness’ knowledge 
respecting the opening of the account, whether namely, it was open- 
ed m that witness’ presence, or whether he spoke from hearsay. 
In like manner whether Gokul Das witnessed the payment of the 
several sums said to have been drawn by the defendant through his 
servants is left doubtful. This point also remained doubtful in the 
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deposition of Dabee Das until he questioned about it, and then 
answered that he was sometimes present and sometimes not In 
the like manner both say that the sum of 2500 rupees was paid to 
Ushruff Ali on his presenting a rooka ; btit it is only Dabee Das 
who on the question being asked said, that Ushruff Ali, in his pre- 
sence, wrote an acknowledgment of receipt of the money bn the 
said rooka. It is doubtful whether the rook«^ was presented in the 
presence of the other witness, and one of the vakeels of the plaiAlff 
is the Government pleader, who ought to know something more of 
what evidence consists in. I find the rooka, which should be a 
voucher for this item in the account, has not b6en presented in 
court, though one of these gomashtas says, the document is iii the 
custody of the mooneeb, or head gomeshta of the concern. It is 
unnecessary to say much in support of my judgment, that tliis evi- 
dence is totally insufficient to prove the correctness of the account 
or the receipt of the money by defendant. The account ought to 
have been proved by the evidence of the gomashta, who extracted 
it out of the books to be a correct copy. It ought to be proved to 
be genuine by comparison with the books which again should be 
proved by the evidence of nwitnesses to^be the bo^s of^fthe firm. 
When payments were made on written orders those should be pro- 
duced as vouchers in support of the payments; when without 
Written orders, there must surely , have b^pc^some sort of acknow- 
ledgment' by the messenger sent to receive tho money at least, if 
not by the principak Nothing in th^^ature of a voucher for the 
charges has been blN>ught forwardA^ ♦ 

The proof of the account havin^failed, I do not think a decree 
cku he giv^n on the statements of witnesses, who pretend to have 
been enjoyed by ^he plaintiffs, being in their service at the time 
to demand payment of the money, although they do say that the 
defendant premised pay&ifent whole statement of )(^e plaihtiffs 
is most improbable, for people generally open an account with a 
banker or mercantile house as wjis latdy observed elsewhere, in 
order to deposit rather vthan to bwrow money ; {qid'as far as my ex*- 
perience goesj I think any tUahajun, to say nothing of the suopessr, 
ful astute head of the firm whom^ the plaintiffis represmit, would 
have preferred having the secimty at least of a bond when about to 
commence a series or advances which were not to be met by im-; ^ . 
med^te deposits of correspondi^ amount In fine if Ihe fmt ad- 
vance was fiiade in the expectation of an immediate repi^tn^fi, tife 
second would not have been made when no Such deposit had been 
forthcoming without a bond for that as well as the balance already 
due, deeming plaintiffs to have utterly failed iii establishing tlieir 
chdm, I dismiss the suit, with di costs payable by the plain|ftmt 
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AAtuiti iiain attd Talib A)i, known W Sooltm Jan, pefendanjia. 

Suit for no^Mynimt of a d^ mi liond, laid at rupaas 8360>0-@. 

l^e ^plajntjf'iatacns that Khaja 1*$lib All, daf^dant, borrowed 

i^Dj^s, and executed a bond, dated 14fo March 184^, in t^ 

of nisfiefrant Annnt «fUun, agreeiilK to repay foe nionay jia 

jliit^onfoa (tcm date with intemt at foe legal rate, of 1 mpep per 

cent, per mentiem. lBeside8''which he ^o executed a'aecinrite.bond 

and caused both deeds to be registered, and that foe said 'defondant 

pidd only 9!^0 rapees at differ^t times, so that by account foe.sum 

, of 83'dO rppees principal and interest is still dna. ^fae defendant 

Talib Alf admits ezecntion of foe deeds, and extracting the 

buji^urgOs fobtplainttfp deducted pH foe l5th Bnbep Oosamee 

from foe sum agreed to be advanced 120 rupees, on account M 

interest of the six months in excess of thp legal rate, viz., at 4 annas 
' ■'* ’ . . . . . 
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' i)f foe advmice, so that the euV ];epaid amoontajuimCoirding to plain* 
ti^s okn arammtto 1581>10-Oinst^ of 920, for w^iich he gives 
uredit, bnt/morOover, he hap forfoited principal ’hnd iaterest><d^‘ 
Attempting to evade foe provisions of foe usury , 

, In reiuy plwntifP deipes deducting any thing fo^milhe advHime^ 8i\d 
states tfoit it was paid on the date^sijipinipand deUTOri|]ig foe boitds. 
One pfonf tffat there was oo ille^^stipulalaon in re^rdfo interest 
WM that defendant wrote to sevefal nerSxs, viz. Ipraa Abbas and 
^jjfifaa ]Sfa^ AU jmd others, reqhpstfog th^m to become wji{iiesses 
tofo^rlmndA and irfhis dote tefoem mentiopra^e lern^ rate 
m foe bpinis as foe r»to or interest whiehlie had striated te*pay* 
That defeaM^t ntfahased the hootiffi^ hkn, nan#^ pf 

.sfourse, pay for tlafp^ptfoe nivpwit rate^ltelhe:^, pi 
fs always fluetpafoSg, he rnttfo stapdtuel^ if Apx, snstainM'in fop 
tede of ‘fowte/ Befondant purohased foefo fohmBinfot foe rAptef . 
1-8 per cept, aipontifoiig to 4^10 'bu^^plaiotiff 

recetvad nor dedfo^ any thi^ on aoeormt of nay gpmwlbto,, 
Thp 8000 rulSbee wha advanced ip cash dOJd-llol, and hoopdiaA 
for lOWged' to defendant’ at foe re#} aforesaid! .'at . 

822A4^l« The ,defondant in his ’Jandfornao Mtte^ntes foextateo 
nfodte blhta mssfer, tosd says foet foe prea Mt'aneed in several 
apaotalf wbr foe delivery of foe deeds, ^ ^ 
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afising. oat of the pleadings Os '^s^oecl by the pnfi^piiit ,stid^ 
ameettLallA^^uni^ar LoU/b^ro whom f^case ,w^)m!Rt ]iiro^a|., 
on for hearing are, did the plaintiff ' dedn^ the sqm of 12Q;!niiy^i^. 
from tho prineipai agreed to be adranoed by M;sy of loan af. a rite^, ■ 
of obtaining interest at 1-4 per cent per mon'tlf, and 400 raj^a 6i$' 
the false pretext of wages of gontaShtas, and-ff so; is the suit admi*-.; 
sible? Secondly, is the loss of the sale, of the hoohdies, if saatfun^ 
chargeable to the plaintiff' or not ^ . 

Theplaintiffpn^ln the bon4s,’dated 14th Match 1847, and VegisJ' 
tered 17 th of tne 'same month and called witnesses to pinVe Jthjiim 
The evidence of Sukhawnt All, in plaintiff’s service at the tilirei*ia 
that -he witnessed the deeds on the acknowledgment of Antmt flam^ 
and Talib Ali Khan, after they had been executed not in witnessed 
presence and before the payment of the loan acknowledged to have 
been received; that on the deeds being <bronght to plaintiff in wit- 
nesses’ presence for the moner ; plaintiff^ demurred to receive them 
till they had been registered, hereupon a rooka was given, under the 
signature of Auunt ^m, and with the seal of Talib Ali Khan affixed 
in lieu of 'the deeds pendihg then being registered, and the 8000 
jrupees partly in cash and partly .in hoondies, according to the request 
of Anunt Ram and Bahadoor All were paid in witnesses’ presence 
to the latter. . According to thetevidence of 4hmad ^os8ein, whose 
signature appears as a witness to the i^nrity 4)dbd, neither was the 
money paid nor the bond signed ndp dmivered in his presence ; hut 
be witnessed it ap^h^the sight of a n(ffe addressed by Talib Ali ]^an 
to^HUiself ’ and others, which note produced by the witness on the 
'tna^; aniLthe receipt of the money, Talib Ali Khan acknowledged 
afterwards at a ^iqck fight to witness. He- stated further . tliat it 
was on being sent for by the plaintiff that he went to his dwelling 
and theh'^witnessed the seeufity litend ; that plaindff bn asking him 
to sign said a rooka had^been .senli by Sodlten' JaA addrosaed'to him 
and others, and that he got the ,^ka ftom Bahadoor Ali. Miirza 
M^ihomnd Abbas depo'ted to witnesaisg .the bond eociarity bond, 
on the same gtbunds ks last witness,' a^ besides, the bond' on the 
Acknowledgment of i|nunfRam. He tdqo states thai^ the money 
Was p^ on the same qcbakion; meaning ifis teWinfei^ Ainmt 
Ram and Bkhadoot AlybiM 'that TaKo Ati Khen mpae, the. sasm 
aOk'npwledgment to'hiin to' the last mtiie8e .oin"t||ie stqpe ocmt^on,; 
viz., at the Oock figh^ mentioned abovei Mn*a» JCadur Ali witnestecl 
'the iiialzamineebnly,^m^^ the same citcamstimeeA, mm d^ioses; 
like Mahomed Abbas td Witnessing payment at thte same tinte. ASie 
Mnzhir put his eij^atateWs witness ie both dee^ qA the. acknow^. 
ledgment of Talib AB K^q*ii^de at his oWnThoffae to thie, 
he had borrowed tbW mqn^. Alee Bbksh, ^nrum; 
ahbther Khrum Khafir pbadas Phumsan Palirsiree^* 
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gomaslita, Bhoopnarain> Servant to plaintiff, deposed to having wit- 
nessed the payment to the defendant, Talib Ali Khan, of the cash 
and hoondies to the several amount stated by the plaintiff, and 
Ameer Jan deposes to having been present at plaintiff’s nouse, when 
those amounts were paid or sent with Anunt Ram and Bahadoor 
Ali, who had brought a rooka from the aforesaid defendant Plain- 
tiff has also tendered a rooka in the form of an order on Beharee 
Loll, gomashta of plaintiff, for the payment of 660 rupees on account 
of the interest at 1 per cent, in support of that item of payment at 
foot of the plaint; but this document, being on plain paper, has been 
this day returned to the plaintiff, being of the nature of an order 
ibr payment particularized in Schedule A, annexed to Regulation 
X. of 1829, and not being among the exemptions from stamp du^. 
It is perhaps unnecessary to pronounce on the sufficiency, or insuffi- 
ciency, of this evidence to establish the fact of payment of the 
amount of the loan to the defendant, because he having acknow- 
ledged the execution and delivery of the bonds, which acknowledge 
the receipt of the full amount, the onus of proving the deductions 
from the principal sum by way of securing the illegal interest 
is upon the defendant, and in this attempt, he has, in my 
judgment, signally failed. The witnesses being destitute of cre- 
dibility, many being his own servents, and many having given 
the most suspicious aivl incredible testimony not only in this case 
but in other cases,* which at the instance of the defendant's vakeels 
have been tried simultaneously with it. The following brief re- 
marks may suffice to show how unworthy these witnesses are of all 
credit or attention, Ashruf Ali Khan, Gholam Abbas, Jumayeeut 
Khan, and Goree Shunkur are servants in the rank of peadas, chob- 
dars, &c., either of the defendant or his wife. Ushruf Ali and Baha- 
door Ali pretended to have witnessed the bopd for 5000 rupees in the 
suit. No. 6, between the same parties^, which will probably be decided 
this day, whereas their signatures have nqt been found upon the 
bond. Ashruf Ali pretended to have witnessed the bond for 
2000 rupees in the suit, No. 7, though hii^ signature is not found 
upon it, and Bahadoor Ali declared that others had witnessed the 
same bond in his presence,' whose signatures are not found upon it 
Sheikh Mokarim, as he called himself in this case, and at the 
beginning of his evidence in the suit. No. 6, between the same par- 
ties, being fl[uestioned by the defendant’s vakeel af to the name 
which he had given to the stamp vender, from whom according to 
his evidence in that suit he had purchased tl^e stathp on which was 
engrossed the bond in the same suit, said, in reply, to a leading ques- 
tion of the vakeel that he was called Mokazim as well as Mwarim, 
and had given both names to the stamp ve^nder to choose from. The 
other witnesses examined for defendant are Jergunnath, also his 
servant, who proves nothing, Jaffur Ali, UbeerAli and Khooda 
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Buksh. The one fact among a multitude of facts detailed by Jaffur 
Ali of which what are stated from hearsay, and what from his own 
knowledge, does not clearly appear the one fact capable of aiding. 
The defendant’s plea is that he was sent by the defendant to plaintiff 
to protest against the deduction of 120 rupees, interest over and 
above the legal rate, and 400 rupees mihnutana; that he did pro- 
test, but that plaintiff would not listen. This was after realization 
of the greater part of the money ; but how this witness knew of the 
receipt of these several items deposed to by him, he does not ex- 
plain : moreover, as his evidence is vague as to whether he witness- 
ed the delivery of the bonds or not, it cannot prove that what he 
did witness took place at, or after the delivery ; in short that plaintiff 
in lieu of the bonds gave a certain amount of money short of that 
mentioned in them. Besides which his confused and prolix narra- 
tive mentions a number of payments at different times not specified, 
and can never prove the allegation of the answer that the deduc- 
tion was made on the 15th rubee-oos-sanee. It may be here 
remarked also that the kud jowab of the defendant, alleging the pay- 
ment of so much of the money as was paid at various times after the 
delivery of the bond, does not quite coincide with that allegation. 
Putting that however out of sight, it never can be believed that de- 
fendant would part with the bonds without receiving any part of the 
money. If such pleas were seriously entertained, the value and efficacy 
of all bonds is at. an end. Sheikh Ameer Ali^nd Khooda Buksh de- 
posed that Anunt Ram and Bahadoor Ali came into plaintiff’s dwell- 
ing while they were there buying cloth, and remonstrated ineffectually 
with plaintiff against the said deduction. I cannot believe this vidence, 
could it even establish any thing of consequence which it does not. 
I therefore decree the payment of the plaintiff’s claim, with interest 
on the principal sum borrowed from the date of institution to this 
date, and interest on the sum sp decreed, with costs and interest to 
the date of payment of the whole at the usual rate of 12 per cent, 
per annum from the defendant. 


The 30th April 1851. 

No. 5. 

Original Suit of 1850. 

Formerly on the List of the Principal Sudder Ameen as No. 84 of 1848. 

Syud Lootf Ali, Plaintiff, 
versus 

Khaja Tabil Ali a/fas Sooltan Jan, Defendant. 

Suit to recover payment of a debt on bond executed by the 
defendant, on the 2nd January 1847, for the sum of rupees 20,000, 
with interest after crediting pajrments, laid at rupees '23,226-10-8. 
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Plaintifl pleaded that the defendant borrowed the amount of the 
bond from him through the house of Bolakee Lall^ mahajun of 
Patna, on the above date, and paid only 600 rupees on the 8th 
Sawun 1264 F., and the interest which was agreed to be paid at 
1 rupee per cent per month. The agreement was that he should 
pay in six months. The defendant denying the contraction of the 
debt, and saying that only twelve days before the date of the pre- 
tended bond, defendant’s father had borrowed from this very 
plaintiff 26,000 rupees, giving him a lease ijara zur peshgee made 
out in the name of defendant after which, and previous to the 
2nd January 1847, defendant went to reside with his father in 
Saheb Gunge (Gyah) and was not at Patna, when plaintiff alleges 
he contracted mis debt, pleads that the signs of the falsehood of the 
claim, are, that whereas plaintiff took a lien on property to the 
value of nearly one lac of rupees as collateral security from defend- 
ant’s father for the 26,000 rupees advanced to him, and registered 
the deed taken from him, he neither took any security of property 
from defendant, who possessed none at that time nor even register- 
ed the bond, having, moreover, advanced the same defendant on a 
previous occasion only 4,000 rupees, on the security of valuables to 
the^ amount of nearly 60,000 rupees, and besides these he took in 
pledge from him other things : and the reason of this false claim is, 
that defendant objected to pay interest at 1-8 per cent, on the loan 
of 25,000 rupees, taH.Sn by his father as already mentioned. The 
plaintiff rejoined, denying the inference drawn from the facts of the 
bond not being registered and the security of real property not 
being taken, and r^erring to three other loans made to, and bonds 
taken from him under the same circumstances, denying the facts 
of his having no real property to pledge, of his having pledged 
personal property in securitjr of other loans advanced to him of his 
absence from Patna^ plaintiff’s receiving an illegal rate of interest 
from his father, &c. The defendant finally replied, urging that 
the two deeds unregistered, which be has acknowledged, were of 
small amount, viz., 6000 and 2000 rupees respectively, and the 
decision of the Sudder Dewanny Adawlut in a case in which 
plaintiff’s father Meer Abdoolla was plaintiff against Gokul Das, 
defendant, shows the value which is to be accorded to such unregis- 
tered bonds. 

The issues in this case are whether the defendant borrowed 
the principal of the money claimed, and executed and delivered the 
bond, or whether he was at Gyah on the date of it, and therefore 
could not have done so? 

The bond though not registered has been duly proved by the 
testimony of seven of the witnesses whose names are in the margin, 
as witnesses to have been executed and delivered, and the money 
expressed therein paid in their presence by and to the defendant. 
There is nothing to shake the credit of their testimony except the 
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evidence^ if such it can be called^ which has been put in on the part 
of the defendant The vakeels called a crowd of witnesses and 
caused the examination of seversj others at Gyah. Of those examined 
here^ Sheikh Gholam Abbas^ whose name appears among the wit- 
nesses in suit No. 4, just decided ; Sheikh Hosanee Mudaree Khan, 
Jooggun, and Meer Muksood Ali, are defendants or his wife’s servants. 
They and the other witnesses, resident of Patna, declare that Sooltan 
Jan left Patna in their sight on the 1 1th of the month of Mohurrum, 
of the year in which the bond is dated. Most of the witnesses resi- 
dent at the time in Gyah or Saheb Gunge, deposed to seeing him at 
Saheb Gunge on the * 12th of the same month. They belong to the 
humble classes, and I much doubt their recollecting the date after 
two years had elapsed, when the men of business who have any 
reputation to lose, viz., the vakeels of the Behar courts, who have 
been examined, hesitated so much about this important point as to 
make their testimony of no use to the defendant. Luchmun Sahae, 
a vakeel in the moonsifPs court, in reply to the leading question, 
whether he saw defendant at Saheb Gunge on the 2nd January, could 
only say that he saw him there at the end of Poos or beginning of 
Maugh. Now the 1st Maugh corresponds to 2nd January and 13th 
Mohurrum, and if this witness only saw defendant on the 2nd Maugh, 
it was quite possible for defendant to have been at Saheb Gunge on 
that day after executing the deed at Patna on the 2nd January. 
Hossein Buksh, vakeel of the principal sud^r* ameen’s court, in 
reply to the same leading question, and another to the effect of whe- 
ther he had written any rooka to him on any day and what day, 
denied seeing him, but admitted writing a note to him supposing 
him to be at Saheb Gunge at the time. A rooka being afterwards, 
on a second examination, shown him, which bears date 2nd January, 
he acknowledged it as having been written by his own band. This 
rooka is a complaint against the 4^fendant’s agents, who, the writer 
sa 3 "s, would not carry out defendant’s orders for the writer to be 
appointed his vakeel. The answer, verbal, assuring him that he 
would be appointed in all defendant’s cases was, witness says, brought 
him by one of the agents. Moreover, in the note he promises to 
wait on the defendant in the evening, but never did so, and witness 
is now installed as his vakeel. This would be suspicious were the 
note single, but another note of the same date has been acknow- 
ledged by another vakeel who took the same pains, as the last wit- 
ness, not to commit himself by saying the defendant was at Saheb 
Gunge on the 2nd, the note being shown him he is asked whether he 
sent that note on the 2nd. He replied he does not recollect 
ve^ well. 

Question. — What, don’t you recollect whether I sent it imme- 
diately the mohirer wrote it, or after a delay of some hours ? 

Question. — ^Did you cause the mohirer to write it on the 2nd 
January or other date ? 1 do not remember, but it is my custom 
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to sign a paper as soon as the mohirer has written it. Now 
it happens that the date itself is in the handwriting of this 
witness himself* He was taken asked whether in his opinion de- 
fendant was in Saheb Gunge on the 2nd January^ and whether he 
(witness) saw him there that day or the next, or the second day after, 
to which leading questions he replied he did not recollect. He said, 
moreover, that he thought it must have been sent to defendant at 
Saheb Gunge, judging from the contents. Now the contents were 
a complaint against the defendant’s employers for not paying him 
his allowance, and it is hardly credible he should not have gone to 
defendant in person on such a matter, considering how likely it 
was the said employers might feel inclined to suppress a written 
complaint against them ; but this witness has no recollection of going. 
I cannot resist the conclusion that both these rookas were written for 
the occasion, viz., that they might in some sort enable these witnesses 
to swear to a date with what they might consider a safe conscience. 
Finally, plaintiff has brought forward a document of equal value 
with their rookas, which after all can only prove that the witness 
thought defendant was at Gyah, and plaintiff’s document is not open 
to any suspicion of collusion. It is an extract from the register of the 
pqst office of Patna, containing three entries of letters to the address 
of defendant, received at Patna on the 1st, 2nd and 3rd January, and 
despatched from Gyah on the 31st December, 2nd and 3rd January. 
The writers of the^e Jfetters, of course, supposed him at Patna when 
the witnesses in this case declare he was at Saheb Gunge. Now this 
attempt of the defendant to support his case by some show of re- 
spectable testimony, failing in so signal a manner, indicates the de- 
gree of credit which may oe accorded to the rest of the testimony 
he has adduced. 1 do not hesitate to decree the claim, with interest 
on the principal sum borrowed from the date of the institution of 
the suit to this date and interest op the whole sum, with the costs of 
suit and interest thereon from date of decree to the date of recovery. 
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Present: D. PRINGLE, Esq., Judge. 

The 2nd April 1851. 

Appeal No. 4 of 1850. 

Sudder Ameen, Mr, Noney. 

Luchmun Bhugut and others, (Defendants,) Appellants, 

versus 

Bhugoo Ram* Bhugut, (Plaintiff,) Respondent. 

Brij Lai Singh — F akeel for Appellants^ 

Bamachurn — Vakeel for Respondent, 

Suit for rupees 413, balance due in account. 

The respondent bringing this action against Luchmun Bhugut 
and the heirs of Pihlwan Bhugut, to recover the said amount, as 
due in account, closed 1904 Sumbut, the appellant disclaiming 
partnership with Pihlwan Bhugut, and on the part of his heirs, 
pleading payment in full. The sudder ameen, finding the part- 
nership established by the books and evidence thereto ; more- 
over, the grant of certificate to the appellants jointly under Act 
XX. of 1841, makes award accordingly. 

In appeal, it is urged, that the last entry in the books, as alleged 
to account of appellants, is in 1904, though his transactions with 
respondent had long before ceased, this being inserted merely to 
render the suit admissible. 

Judgment. 

On this case being first heard, the books of the respondent for 
the years antecedent, or from 1891 to 1 904, were called for ; the 
fact alleged by appellants, of a solitary entry appearing to his 
account in 1904, being deemed suspicious ; which having been 
produced from 1895 to 1902, it is found* that the dealings between 
the parties were uninterrupted during this period ; removing 
all suspicion as to the authenticity of the entry in 1904, the 
appellant’s vakeel merely urging that the books were in the power 
of the respondent The appeal is therefore dismissed^ the award 
of the sudder ameen being confirmed. 
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The 2nd April 1851. 

Appeal No. 3 of 1849. 

Principal Sudder Ameen, Moulvee Rooknooddeen, 

Raja Enayeut Hossein, (Plaintiff,) Appellant, 
versus 

Jhober, (Defendant,) Respondent 

Seetulchunder^ Afzul AH and Gopee Mokun — Vakeels for Appellant, 
Bamachurn and Gohind Chund — Vakeels for Respondent. 

Suit for possession and mesne profits, laid at rupees 1625-13-4. 

This is an action to recover possession of bs. 143-4-3 of land 
in Gutch Tipooa ; first acquired oy respondent, it is alleged, under 
an award of Act IV. of 1840, on the plea of its being included 
in the resumed jhageer of Ibrahim Hossein, for which settlement 
had been made with respondent, who replies that Gutch Tipooa, 
containing bs. 125, 18 ks., was acquired by his ancestors in 1179, 
under a kuballa of Azhur Ali, and his son Ibrahim Hossein, as 
affirmed by seal of appellant’s grandfather and registry of the kazee, 
and has continued in possession of his family ever since, who were 
accordingly admitted to engage for the lands, on the resumption 
and settlement of Ibrahim Hossein’s jhageer. 

The appellants, in replication, contending that there is no mention 
of Gutch Tipooa, in the resumption decree. 

The respondents, in rejoinder, producing copy of this, declaring 
Gutch Tipooa, talook Jehangeerpore, the lakheraj land of Ibrahim 
Hossein, to have been for generations in possession of the respon- 
dents, but for which as no sunnud is forthcoming, it is resumed 
accordingly. 

The principal sudder ameen finds appellant’s claim to the land 
in dispute to be without foundation, the respondent asserting his 
possession as milikdar, and producing a kuballa for bs. 25 of land 
in Tipooa, the milik of Ibrahim lEIossein, the settlement for which 
on its resumption was concluded with respondent, as affirmed by 
amulnameh granted on the 16th February 1846, and afterwards 
maintained by award under Act IV. of 1840, with whose posses- 
sion so conveyed therefore, the civil court cannot interfere. As 
respects the discrepancy in the copies of the resumption decree, 
it is observed, that this has evidently been caused by the khas 
mehal mohurrir, who thus, sought to ingratiate himself with both 
parties; the original decree, then sent for, being found in that 
place mutilated and illegible ; though for the reasons oefore stated it is 
added, this would not affect respondent’s title, which is recognized 
throughout, as that of Ibrahim Hossein, and his possession undis- 
puted ; nor does appellant allege that any other lands were so 
conveyed to res{^ndent, only asserting his claim to those in dispute 
as included in his zemindaree, whose suit is therefore dismissed. 
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In appeal^ it is contended^ that the kuballa for Gutch Tipooaj 
is a forgery ; respondent having formerly given a kubooleut for this, 
who, according to the measurement of Shouk Lai Ameen, only got 
8 beegahs as his share in 310 beegahs, the resumed milik of 
Ibrahim Hossein, in talook Jehangeerpore, on which grounds the 
deputy magistrate made an award in appellant’s favor, which the 
sessions judge reversed in appeal; the mention of Tipooa in 
the copy of the resumption decree being declared an interpolation. 

This appeal having been heard on the 31st July 1850, a local 
investigation by the moonsiff of Kishengunge was sanctioned, to 
ascertain the identity of the land in dispute, with that conveyed by 
amulnameh of the revenue authorities to respondent, whose report 
states the question to hinge, on the measurement recognized, 
whether Shouk Lai’s, or Jhooba Lai’s; the land in dispute being 
included in the latter, but not the former. 

Judgment. 

The appellant here impugns respondent’s title under the kuballa 
produced, and contends that the land in dispute was not conveyed 
to him by the resumption decree ; but without adverting to the 
external evidence of that deed being genuine, its authenticity is 
placed beyond a doubt, by the fact of uie respondent being found m 
possession of Ibrahim Hossein’s milik ; no where denied, when this 
was resumed. And as the settlement and amulnameh granted the 
respondent are found to proceed on the mesteiftrement of Jhooba 
Lai, that of Shouk Lai being rejected, there exists no ground, as 
declared by the principal sudder ameen, on whicli this court can 
interfere with possession so conveyed. The appeal is accordingly 
dismissed. 

The 3rd Atril 1851. 

Appeal No. 1 of 1850. 

Sudikr Amefitif Mr, Noney, 

Meerghuseeta, (Defmidant,) Appellant, 
vereuM 

Sheikh Dooraboolah, (Plaintiff,) Bespondent. 

Afsml AH^Vakeel /or Appellant, 

Bamachurn — Vakeel for Reepondent, 

Action for conveyance on a bill of sale, laid at rupees 675. 

The respondent (plaintiff) claiming possession of mouza Luch- 
meepore Lalchund, under a kuballa granted bv appellant, the 11 th 
Aughun 1256, who admits execution of the deed; but pleads that 
only rupees 40, the earnest money, was received by him v&h 
pendent, by an ikramamefa, dated tne 2nd Maugh 1256, eiigaging 

30 
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to make good the balance rupees 635, in five days, which not 
being fulfilled, conveyance had been withheld. 

The respondent, in replication, exhibiting appellant’s receipt for 
the entire amount as granted simultaneously with the kuballa. 

The sudder ameen, finding the Jcuballa and receipt on the part 
of the appellant duly established, rejects the ikrarnameh, and the 
evidence in support of it. 

In appeal the former plea in justification, is revived by the 
appellant 

Judgment. 

As the witnesses to the kuballa and receipt in this case are the 
same, and the former is admitted by the appellant, it does not 
appear on what legal grounds he can repudiate the latter, whose 
appeal is therefore dismissed, and conveyance under the deed 
ordered to take place accordingly. 

The 5th Apeil 1851. 

Appeal No. 6 of 1850. 

Sudder Ameen, Mr. Noney. 

Sheikh Amanutoollah, (Defendant,) Appellant, 

Venus 

Sheikh Geenoo ^nd Assudoolah, (Plaintiffs,) Respondents. 

Sadachurn — Vakeel for Appellant. 

Seetulckunder — Vakeel for Respondents. 

Action of damages for trespass of cattle, laid at rupees 557. 

The respondents plaintiffs) sue for damages, on account of lands 
so grazed by appellant’s cattle in 1252, 1253, 1254, and 1255 ; 
who plead not ^Ity. The sudder ameen, on the local enquiry, 
and evidence adduced, finding thp trespass established, and award- 
ing damages at the rate of 2 rupees and 1 2 annas per beegah, 
according to the injury thus ascertained. 

In ap^l, the trespass is again denie*d, and objection taken to 
the local enquiry, while the rate so fixed, it is contended is 
excessive. 

From examination of the record it is found, that the respondents 
first brought their suit for trespass before the moonsifi in 1252, 
when a decree was given in their favor. The appeal from which 
was dismissed by die principal sadder ameen, and the respondents 
(plaintifiPs) nonsuited, having omitted to include the whole period 
embraced by their claim, as revived in the present suit. 

Judgment. 

The respondents’ averment as to appellant so forcibly grazing 
their lands, during four successive years is, I consider, tmworthy 
of credit, as may be inferred from their own answer setting forth 
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as the excuse, for not putting a stop to it ; that appellant promised 
to pay rent for the same ; doing away with the trespass, by such , 
recognization of his acts ; it being imperative on respondents, in 
that case, to take an engagement from appellant. In modification 
of the award of the lower court, therefore, I decree rent for the 
first year only, or 1252, as originally awarded by the moonsiff. 


The 5th Apeil 1851. 

Appeals Nos. 7 and 8 of 1850. 

Sudder Jmeen, Noney, 

Sheikh Jan Mohomed, (Plaintiff,) Appellant, 
versus 

Doorgapershad and Ruttenath, (Defendants,) Respondents. 

Seetulchunder — Vakeel for Appellant* 

Bamachum — Vakeel for Respondents* 

Claim of damages for withholding receipt, laid at rupees 342 . 

The appellant (plaintiff) claiming credit for rupees 217, on 
account of payments as follows: on the 20th Bhadoon 1256, rupees 
25, on the 15th Aughun, rupees 25, and on the 22nd Phalgobn, 
rupees 167 ; receipts for rupees 46 only being granted by respon- 
dents, who, in answer, admit the payments tjn ,the first mentioned 
dates only, the appellant bringing three witnesses to prove the 
payment of the 22nd Phalgoon, so denied. 

The respondent, it is seen, was the first to bring a summary suit 
against appellant, on the 5th March 1849, who on this lodged a 
cross suit, that under review, for receipts, on the 16th April 
following, the former suit being in consequence transferred to the 
sudder ameen’s file, which being thus simultaneously disposed 
of, the sudder ameen finds the cross suit to be fictitious and design- 
ed merely to defeat the respondent’s claim, which is decreed 
accordingly, that for damages being dismissed. 

In appeal the evidence of witnesses is again cited in support of 
the payment orn the 22nd Phalgoon, to which respondents oppose, 
the improbability of such large sum being received ^without 
acknowledgment, or any entry whatever in the zemindaree accojints, 
on the 22nd Phalgoon, rupees 20, paid by appellant on the 21st 
having been duly acknowledged, and the respondent Ruttenath 
tehseeldar, setting out the same evening for Barsoe, where he 
remained till the 30th. 

Judgment. 

The probabilities in this case are certainly against the appellants 
averment of so large a sum paid on the 22nd Phalgoon, remaining 
unacknowledged ; seeing the summary suit was lodged by respon- 
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dent on the 23rd idem, and as it is shown that the appellant was 
warned of respondent’s intention, it was imperative on him to 
obtain an acknowledgment of such payment at the time, or else to 
withhold it, whose appeal, in this number, and that which follows, 
is on these grounds dismissed. 

The 7th Apbii. 1851. 

Appeal No. 9 of 1850. 

Sudder Ameen, Mr. Noney. 

Muniram Mundul, (Plaintiff,) Appellant, 
versus 

Heirs of Shibdyal Das and Goluknath, (Defendants,) Respondents. 

Bamachum and Seetulehmder — Vakeels for Appellant. 

Gopee Mohun and Afeul AH — Vakeels for Respondents. 

Action of bond debt, laid at rupees 798-8-6. 

The bond, executed the 27th May 1846, for rupees 500, being in 
the name of Shibdyal Das and Goluknath, as surety, of which 
appellant admits payment of rupees 200, by deceased, as endorsed 
thereon, and rupees 68 by his heirs, of whom Jeebdyal and 
Nundlal, brothers of Shibdyal, disclaim their liability. Undharoo, 
his son, averring .th?i’t a further payment of rupees 222, in gold- 
mohurs, and rupees 77, value of an elephant, was made to appellant, 
the balance rupees 13 remaining with a third party; appellant, 
having demanded ^ an anna in the rupee as interest, and on this 
plea detaining the bond. 

Goluknath does not repl;^. 

The sudder ameen, finding the payment of 12 goldmohurs at 
rupees 18-8 each, established by evidende of witnesses, also the 
transfer of an elephant valued at rupees 77, awards rupees 43-3-3, 
as the balance due to appellant, whose objection, as to these sums 
not being endorsed on the bond, is overruled ; certain additional 
w'itnesses, named by respondent, being kept back, it is thus suppos- 
ed, by appellant. The co-defendants Jeebdyal and Nundlal being 
relieved; 

In appeal, the stipulation in the bond, that only sums endorsed 
thereon will be credited, is again cited, while the circumstance of 
the rupees 68, paid by respmments, being so entered, notwithstand- 
ing there was no record or the rupees 222 thus said to have been 
received previously, is referred to, as conclusive,- for rejection of 
the averment as to such payment 

Judgment. 

Though .the parole evidence goes to prove that 12 goldmohurs 
and- an elephant were received by appellant from the deceased, his 
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heirs cannot^ under the stipulation found in tlie bond, claim credit 
on this account ; that urged in appeal, as to their payment of 
rupees 68, subsequently, as duly acknowledged by endorsement on 
the bond, notwithstanding there was no record of the previous 
transaction, removing all doubt as to the appellant’s title to recover 
the amount here claimed, in whose favor an award is made accord- 
ingly, with abatement of rupees 256-7-9, being interest erroneously 
calculated, the decision of the sudder ameen being thus reversed. 


Thb 7th April 185K 
Appeal No. 14 of 1850. 

Sudder Ameen, Mr, Noney. 

Muhunt Ramshurn Dass, (Defendant,) Appellant, 
vereue 

Dergopal Chowdhry, (Plaintiff,) Respondent. 

Bamachurn and Seetulehunder — VakeeU for Appellant, 

Brij Lai Singh-^ Vakeel for Respondent, 

Claim for rupees 553-13, value of paddy crop. 

This case was remanded on the 24th January 1850, as reported 
at page 8 of the Purnea decisions for thatf year ; it having been 
alleged by the respondent’s vakeel, that the summary suit in which 
appellant had obtained a decree against respondent, was adjusted 
by receipt obtained from the former which he was ready to produce. 

This being exhibited in the lower court the award in respon- 
pondent’s favor has been affirmed by the sudder ameen. 

In appeal, it is objected, that the razeenameh was given by appel- 
lant’s mooktear in collusion with respondent. 

Judgment. 

The plea thus advanced in appeal for the first time, being wholly 
inadmissible, it only remains to affirm the award of the lower court. 
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The 7th April 1851. 

Appeal No. 17 of 1850. 

Sudder Ameen^ Mr, Noney. 

Raja Ramkoonur, (Defendant,) Appellant, 
versus 

Hunoman Mundul, (Plaintiff,) Respondent. 

Seetulchunder and Muneeroodeen — Vakeels for Appellant, 

Lala Fukeer Lai — Vakeel for Respondent, 

Action of damages for illegal distraint, laid at rupees 412. 

This case was remanded on grounds shown at page 7 of the 
Pumea decisions for January 1850. The additional enquiries 
thus directed to be made having been completed, the sudder ameen 
decides that although five witnesses, including the putwarry, depose 
in support of appellant’s claim against respondent, their statements 
are unworthy of reliance, as they are the dependents of appellant. 

Tn appeal, it is contended, that this is no valid ground for rejec- 
tion of their evidence, and that appellant is entitled to a verdict. 

Judgment. 

It is seen from the evidence of the putwarry, gorait, and other 
witnesses thus examined, also from the hustbood and jumma wasil- 
bawkee papers, with notice of demand served on respondent at the 
time of the attachment ; that this was for balance of rent then due 
by respondent ; in repudiation of which, the absence of a kabooleut, 
as pleaded by him, is inadmissible, seeing many ryots so cultivate, 
while the false charge of theft so brought forward, only goes to 
support appellant’s averment; I reverse the decision of the lower 
court, on these grounds, a decree being now given in favor of the 
appellant. 


The 17th April 1851. 

Appeal No. 4 of 1850. 

Principal Sudder Ameen^ Mouhee Rooknooddeen, 
ti Raja Enayeut Hossein, (Plaintiff,) Appellant,) 
versus 

Kartick Lol, (Defendant,) Respondent. 

Mirza Ahmed and Bamachum — Vakeels for Appellant, 
Seetulchunder and Gopee Mohun — Vakeels for Respondent, 

Claim, for possession and mesne profits, laid at rupees 1262-1-8. 
The plaint sets forth that the ancestor of appellant acquired 
under bill of sale, dated 1245, 46 beegahs lakheraj land in mouza 
Singhat, for the sum of rupees 460, after whose death the deed 
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being mislaid^ during the family divisions, a sooruthal of the trans- 
action was prepared and duly registered, but the ryots opposing 
appellant’s claim, he was dispossessed in 1253 under Act IV. or 
1840, from which the present action dates. 

The respondent, in reply, filing kubooleuts taken from the ryots 
from 1249 to 1252, as already e?mibited in a suit before the moon- 
siff, and a decree, for rent thus obtained, on the 28th June 1845 ; a 
suit of the ryots withholding this, being for the like reason dismiss- 
ed by the collector in 1844 ; appellant at no time opposing. More- 
over, that the mother of respondent, who appears as a vendor in the 
said kubooleut, died in Aughun 1240, which deed, had it existed, 
would certainly have been registered. 

The principal sudder ameen dismisses the appellant’s suit, first, 
as the original deed would have been registered, that of a sooruthal 
being of no value ; secondly, as the pottahs and kubooleuts pro- 
duced by appellant prove nothing, being in the name of appellant’s 
khunsamah; thirdly, as respondent’s possession at that time is 
established by the moonsifTs decree, and others in summary suits ; 
appellant at no time appearing to contest this. 

In appeal, it is urged, that Deedad Hossein, appellant’s ancestor, 
would not have laid fraudulent claim to such land ; the witnesses who 
attested the sooruthal, deposing to the execution of the kuballa, so 
lost on the death of his ancestor. 

Judgment. *. • 

In the absence of any deed supporting appellant’s title, the proofs 
to adverse possession furnished by respondent, under decrees ob- 
tained sixteen years ^o, and afiirmed by the award under Act IV. 
of 1840, are conclusive for rejection of appellant’s suit; the judg- 
ment of the {k’incipal sudder ameen being accordingly confirmed. 
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Present: T. WYATT, Esq., Judge. 

The 9th April 1851. 

No. 30 of 1850. 

Appeal from the decision of the Moomiff of Olipore^ dated the %th 
January 1850 . 

Juggonath Sirkar, (Defendant,) Appellant, 
versus 

Mussamut Metun Beebee, wife of Seif, deceased, and Pera Nusha, 
father of Seif, (Plaintiffs,) Respondents. 

This suit was instituted by the respondents to recover possession 
from defendant of eleven beegahs, seventeen cottahs of land, stated 
to have formed a part of the jote of Gunga Pershad Muzumdar, 
bearing a yearly rent of forty rupees, situated in the permanently 
settled estate of Baharbund, sold to the plaintiffte husband Seif for 
sixty-eight rupees, and of which registry was obtained in the zemin- 
daree serishta, which lands were summarily decreed in favor of the 
defendant under Act IV. of 1840, on the 7th January 1848, or 25th 
Assar 1255 B. S. 

The suit, including wasilat, was laid at rupees 64. 

The defendant denies the claim, pleading that he holds the con- 
tested land, which is alluvion, in virtue of an umulnamah, dated 12tli 
Bysakh 1253, from Lukeekant Doss, a farmer of julkur and chur 
lands. 

On the roeedad simply of the permanent ameen of the 8th 
January 1850, the lower court decrees the case, with costs for nine 
beegahs, nine cottahs and three quarters, with wasilat, amounting to 
fifteen rupees per annum, from the date of dispossession, or 12th 
Assar 1255 B. S. 

It is urged, in appeal, that appellant got a summary decree from 
the magistrate for the disputed land ; that the land is alluvion in the 
dry bed of the river Bamunia, and that the plaintiffs’ witnesses are 
not independent and are of poor and low caste. 

The lower court, having decided the case merely on the report of 
the ameen who has depended alone for the conclusion he has arrived 
at, in favor of the plaintiff’s right, on the evidence of the witnesses 
of the parties to the suit, without having called for the plaintiff’s 
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deed of sale of the 1st Maugh 1252 B. S., and taken proof in respect 
to it, and without having taken the testimony of the putwarry or 
tho omlah of tlie zemindar as to the disputed land having formed a 
part of the jote originally of Gunga Pershad sold to Seif, the late 
liushand of the plaintiff, Metun Beebee, and registered in the zernin- 
dareo sherishta, as alleged by plaintiffs, and without having taken 
proof as to the defendant’s umulnamah of the 12th Bysakh 1253 
B. S., and the authority of the farmer for granting it, I consider, 
for these reasons, the decision of the lower court to have been 
founded on imperfect enquiry. It is, therefore, ordered, that the 
appeal he decreed, and the order of the moonsiff reversed, to whom 
the case will be remanded for trial with reference to the observations 
above stated. 

The value of the stamp of appeal will be returned to the appel- 
lant as usual. 


The 14th April 1851. 

No. 13 of 1849. 

Appeal from ihe decision of Mr. Thomas^ late Acting Sudder Ameen of 
RungporCy dated 12/A Jane 1849. 

Klielaram Mistree, Joy Chand Doss, Bhyrubee Cusbee, Gool Behar 
Cusbee, (Defendants,) Appellants, with another, 

^ € versus 

Bishonath Chatterjea, Brahmin, (Plaintiff,) Respondent. 

This suit was instituted' by respondent to recover compensation 
from the defendants for gross defamation of character consequent 
on his having been supposed to have inveigled and concealed in 
his house a young girl belonging to Bhyrubee Cusbee (defendant) 
a prostitute. 

The sudder ameen, considering*" the plaint proved by the evi- 
dence of seven witnesses, decreed in favor of the plaintiff' to the 
extent of two hundred rupees damages, besides costs. 

From this decision an appeal was preferred, but the specific o]^ 
jections to the judgment appealed from not having been stated in 
the petition of appeal nor filed in a separate pleading, as required 
by Clause 5, Section 8, Regulation XXVI of 1814, I^miss, with 
costs, the appeal under the provision of the enactment above stated, 
and affirm the decision of the lower court. 
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The 21st April 1851. 

No. 110 of 1850. 

Appeal from the decision of the Moonsiff of Bhuwanegunge, dated 2Sth 

August 1850. 

Kuroonamoi Dossea and Birmomoi Dossea, (Defendants,) Appellants, 

versus 

Ranee Surnomoi, Zemindar of Baharbund, (Plaintiff,) Respondent. 

This suit was instituted by respondent for an increase of rent, 
under Regulation V. of 1812, amounting to rupees 193-1-1, on a 
rueba of 141 beegahs, 5 cottahs, from the year 1256 B. S. 

The moonsiff decreed, with costs, for rupees 121-1-3-8, on a rueba 
of 97 beegahs, 12^ cottahs, from 1256 B. S. 

On examining the proceedings, the moonsiff having omitted to 
record, before deciding the case on 28th August 1850, a preliminary 
proceeding, in conformity with Section 10, Regulation XXVI. of 
1814, prescribed by Act XV. of 1850, and particularly enjoined by 
the Court’s Circular of 8th May 1850, the case must be remanded 
for trial. It is, therefore, ordered, that the appeal be decreed, and the 
order of the moonsiff reversed, to whom the case will be returned 
for re-investigation for the reason above stated. 

The value of the stamp of appeal will be refunded to the appellant. 


No. 118 of 1850. 

Ranee Surnomoi, (Plaintiff/) Appellant, 
versus 

Kuroonamoi Dossea and Birmomoi Dossea, (Defendants,) 
Respondents. 

This being only a counter appeal from the decision of the moon- 
siff of the 28th August 1860, above disposed of, the order passed on 
that case applies equally to this. 
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Present; H. V. HATHORN, Esq.^ Judge. 


The 9th April 1851. 

No. 3 of 1848. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafq, 
late Principal Sudder Ameen of Sarun, dated \2th January 1848 . 

Slieo Singh and Rampertab Singh, (Plaintiffs,) Appellants, 

versus 

Musst. Rajbunsee Koer and others, (Defendants,) Respondents. 
This separate appeal has been preferred by plaintiffs, to”recover 
interest during the period that the suit was pending in consequence 
of being refused by the lower court. I observe that plaintiffs, in 
their plaint, sued generally for principal with interest,” but did 
not specify up to what period, and interest •jsrjVS only awarded on 
the principal claimed to date of suit, and upon a separate petition 
filed by plaintiffs after the decree had passed, pointing out the 
omission, the principal sudder ameen, under the Circular Order, 
dated 11th September 1829, and 11th January 1839, amended his 
decree to the extent of awarding interest from date of decision to 
date of payment, but declined giving interest for the time when 
the suit was pending, upon the ground that the plaintiffs had not 
applied for it. I find, however, tnat a general application for interest 
was made, and it was therefore the duty of the court either to give 
it as is customary, or assign some sufficient reason for withholding 
it. Moreover, it appears to me that if plaintiffs were considered 
entitled to interest from the date of decision to the date of payment, 
they were equally entitled to it from the date of instituting their 
suit to the date of passing the final order, and I see no sufficient 
reason for withholding it, for that intermediate period. 

Ordered, 

That the decision of the principal sudder ameen in this case 
be so far amended, that plaintifis be also entitled to interest upon 
the principal sums awarded against each party from the date of 
instituting the suit to date of decision, and from that date to date 
of payment upon the total amount decreed, including interest and 
costs, and the costs of this appeal be also liquidated by the defen- 
dants in proportion to the sum decreed against them respectively. 
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The 9Tn AriiiL 1851, 

No. 4 of 1848. 

A Regular Appeal from a decision passed hy Moulvee Mahomed Rafiq, 
late Principal Sudder Ameen of SaruHt dated \2th January 1848. 

Musst. Rajbunsee Koer^ (since deceased), Moorlec Singh, Soobron 
Singh, Ramlochun Singh, Sheochurn Das, Hurruknaraien Singh, 
Rarnungra Singh, and Nursing Sahaye, (Defendants,) Ap- 
pellants, 

versus 

Sheo Singh and Rampertab Singh, (Plaintiffs,) Respondents. 

Claim, to recover Company’s rupees 1454-8-9, being the princi- 
pal and interest of Government revenue for the villages Raiputtee 
and Babungown-Kidarpoora, pergunnah Kusmer, from 1250 to 1252 
Fusly, liquidated by plaintiffs on behalf of defendants. 

This suit was instituted on the 30th December 1845. It appear- 
ed from the plaint that the mehal Raiputtee and Akberpoor-Judees, 
consisted of eight villages. Of these the village of Raiputtee was 
sold conditionally by Bunwaree Singh, the late proprietor to the de- 
fendant, Musst. Rajbunsee Koer, and Bahungown-Kidarpoora^ which 
had been in possession of Hingoolaj Singh, and his co-sharers, was sold 
by them in 1250 Fusly to Surrubnarain Singh, and of the remain- 
ing six villages, five and a half were mortgaged by Bunwaree Singh 
to Gobind Singh ahd* others, who afterwarcls became the absolute 
proprietors under a decree of court, and these decree-holders 
(Gobind Singh and four others) sold their rights and interests to the 
plaintiffs in this suit early in 1250 Fusly, the remaining half village 
(Aki^lpoor-juspal) is apparently in possession of Ghulam Kadir by 
purchase. 

Plaintiffs state that after their purchase of the five and half 
villages in 1250 Fusly, the defendants withheld their Govern- 
ment revenue, which compelled them, the plaintiffs, to pay, as the 
estate being undivided was jointly responsible. This suit is accord- 
ingly brought to recover the share of Government revenue so paid 
in by plaintiffs on behalf of defendants in order to save the estate 
from sale. 

Amongst the several defendants, Musst. Rajbunsee Koer, (the 
proprietor of Raiputtee) and Surrubnairaien (the purchaser of 
Babungown), and Muhtab Rai and Rambehadoor Rai, the part- 
ners of Hingoolaj Singh, (the late proprietor of Babungown) defend 
this suit The remaining defendants (the heirs and partners of the 
late Hingoolaj did not file any answers ; but seven of them (Moorlee 
Singh, &c.,) nevertheless appeal in dissatisfaction of the principal 
sudder ameen’s decision. 

Rajbunsee urges that she has paid the revenue of Raiputtee, but 
which has been withheld by plaintiffs, through whom it was dis- 
patched, and she adds that plaintiffs have omitted to notice that she 
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is a proprietor of one-third of Babungown also purchased by her 
late husband from Hingoolaj and others, 

Surrubnarain Singh says that he purchased the entire village of 
Babungown from Hingoolaj and others, and denies having sold 
one-third to Rajbunsee’s late husband, asserting that he has paid his 
share of the revenue. 

Muhtab Rai and Rambehadoor, co-sharers of Hingoolaj, deny 
having sold their shares (3 annas, 4 darns,) to Surrubnarain, as 
set forth, and plead payment of their quota of the revenue through 
Hingoolaj. 

The principal sudder ameen, after drawing the issues under 
Section 10, Regulation XXVI. of 1814, called upon the parties 
for their proofs in support of their respective allegations, and found, 
after attesting plaintiffs’ proprietary right by purchase, that their 
statement of having paid the revenue for 1250 to 1251 and 1252 
Fusly, for these two villages was substantiated, both by the 
awajeh, or daily account of receipts at the collectorate for those 
years, and by the evidence of the witnesses adduced; the two 
defendants, Surrubnarain and Muhtab, &c., failed to adduce any 
proofs in support of their allegations, and Rajbunsee offered no 
detail of her alleged payments, and filed no rejoinder to plaintiffs’ 
replication. The remaining defendants (as before noticed) did not 
defend the suit. Under these circumstances the principal sudder 
ameen has decreed, with interest, to date of .suit, the balance of 
revenue of Raiputtee, against Musst Rajbunsee and Bunwaree 
Singh, as follows : 

Balance of Principal, Interest, Total, 

Rs. A. P. Rs. A, P. Rs. A. P. 

For 1250 Fussily, 418 6 2| 134 6 0 552 12 2f 

„ 1251 „ 317 6 2 62 1 3 379 7 5 

„ 1252 „ 163 11 2| 13 10 3 177 5 5f 

Company’s rupees, 1109 9 IJ 

and in like manner the revenue of Babungown, for 1250 Fusly, 
against Moorlee and others, the heirs and partners of Hingolaj, 
and for 1251 and 1252 Fusly, against Surrubnarain, the new 
purchaser; thus — 

Balance of Principal, InteresU Total, 

Rs. A. P. Rs. A. P. Rs. A. P. 

For 1250 Fusaily, 178 8 0 59 14 0 238 6 0 

1251 „ 0 10 0 0 1 6i 0 11 6i 

.! 1252 „ 100 2 0 5 7 4i 105 9 4^ 

Judgment. 

I find no suificient reason to interfere with this decision except- 
ing that plaintiffs appear entitled to interest during the period the 
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suit was pending, which, I observe, has not been awarded. A sepa- 
rate appeal has been instituted by plaintiffs for that purpose. The 
objections urged by Musst. Rajbunsee are insufficient, because she 
has failed to prove that she has paid her quota directly or indirectly, 
and therefore plaintiffs (who have paid for her) are entitled to re- 
cover. The remaining appellants did not defend the suit in the 
lower court, and have assigned no reasons in appeal for the default 
Their objections therefore raised for the first time in the appellate 
court cannot be entertained {vide Sudder Dewanny Adawlut, 6th 
June 1840,) especially as in this case the decree of the lower court 
appears just and equitable. It is observed that the defendants, 
Surrubnarain Singh, Muhtab and Rambehadoor, being satisfied 
with the decision of the lower court, prefer no appeal. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
lower court (with the additional interest awarded in the separate 
appeal No. 3 of 1848,) be aflSrmed. 

The 9th April 1851. 

No. 7 of 1848. 

A Regular Appeal from a decision passed hy Moulvee Mahomed Rafiq^ 

late Principal Sudder Ameenof Sarun, dated 9th March 1848. 

® * 

Sheodeal Rai and Jaigopal Rai, (Defendants,) Appellants, 

versus 

Gunesh Saho, (Plaintiff,) Respondent. 

Claim, for possession and resumption of 2 beegahs, 17 cottahs, 
and 4^ doors of land, situated in the village of Naraon, pergunnah 
Baal, with mesne profits for 1252 ^nd 1253 Fusly ; total vduation 
Company’s rupees 243, 15 annas. 

This suit was instituted by plaintiff on the 25th August 1846, a 
previous suit simply to reverse the magistrate’s orders, under Act 
iV. of 1840, upholding the possession of defendants had been 
nonsuited for informality. The plaintiff styles himself the pur- 
chaser of the shares of Beiroodut^ and Bhugwan Singh who, with 
others are in possession of a 3 anna, p. share in the village, or 
^wo-fifths of a moiety of the entire village, and brings this action 
against defendants the peshgidars of Bishendut, &c. alleged rent- 
free holders of 11 beegahs, 8 cottahs and 17 doors of land, for 
possession and resumption of the share purchased by him. 

The defendants state that the rent-free tenure was acquired by 
Agund Singh (the ancesstor of Bishendut, Mohadeo and Doorgadut) 
from whom he holds possession tipon a lease on advance of money, 
and that the grantee and his heirs have been in possession for 
sixty-eight years, and the suit to eject is not cognizable. The heirs 
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of the rent-free holder do not defend the suit, and the collector 
reports under Section 30, Regulation IL of 1819, no such land is 
registered in his books as acquired by Agund Singh, and no sunnud 
is produced. 

The principal sadder ameen accordingly decrees, with cbsts in 
favor of plaintiff for possession and resumption, with mesne profits 
to date of obtaining possession. The peshgidars appeal in dissatis- 
faction, maintaining the right of the rent-free holder from whom 
they had on lease an advance, and quoting the Construction No. 
576, which is opposed to the orders of the principal sudder ameen, 
decreeing mesne profits. 

Judgment. 

The order of the principal suddefe ameen in this case is defective, 
his decree for possession, with mesne profits from 1252 to date of 
obtaining possession is tantamount to an order of ejectment. But 
in such cases, as explained in the Construction referred to (No. 576), 
the only question to be determined by the court is the validity or 
otherwise of the alleged rent-free teilbre, and not the amount asses- 
sible thereon. The extent of share purchased by plaintiff is not at 
issue. Neither the sellers nor other maliks are parties to this suit, 
and thus the amount share, stated to have been purchased, is not 
disputed ; it may be correct, as more or less ; the invalidity of the 
rent-free tenure (not having been registered/, is, clear. The court 
should have proceeded no further than to declare the land liable 
to assessment, leaving the amount to be fixed hereafter if disputed. 

Ordeebd, 

That the decision of the lower court be amended, that the plaintifTs 
claim for resumption be decreed, and the claim for actual posses- 
sidtt, with mesne profits, be dismissed, with costs in proportion. 

t 

The 9th April 1851. 

No. 9 of 1848. 

A Uegular Appeal from a decision passed by Mouhee Mahomed Uafiy^ 
late Principal Sudder Ameen of Sarun, dated 9th March 1848. 

Sheodial and Jaigopal, (defendants,) Appellants, 
versus 

Mohadeo and Hurdean Singh, (Plaw|tiffs,/Jlespondents. , 

Claim, for possession and resumption of 19 cottahs^ 

10 doorkee, in Naraon, pergunnah Baal, with tnesne ' 

1248 to 1253 Fusly ; total valuation Company’s rupees 103, 14 antka$» 
The particulars of this claim, the principal sudder .ameen’d 
decision thereon accord with the appeal case No. 7 ofi i§48, a 
corresponding order app^ ^ust foUow. 

32 ^ 
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Orpebed, 

That the decree for resumption only be affirmed, and the claim 
for actual possession, with mesne profit’s be dismissed, with costs in 
proportion. 


The 19th April 1851. 

No. 10 of 1848. 

Regular Jppeal from a decision passed by Moulvee Mahomed Rafq, 
late Principal Sudder Ameen of Sarun, dated \6th March 1848 . 

Achaiber Rai, Rungoo Rai, and five others, (Plaintiffs,) Appellants, 

fersus 

Hurrak Rai, Hiabal Rai, and twenty others, (Defendants,) and Tir- 
booan Rai, Ramsurn Rai, and nine others, (Defendants, by pre- 
caution,) Respondents. 

Claim, for possession of 153 bs. 10 cs. 8 d., of land in Peranta 
Goorhoo, pergunnah Goali, wfth mesne profits from 1245 Fusly, 
total Company’s rupees 2939, 3 annas, 1^ pie. 

Plaintiffs set forth in their plaint, dated 22nd February 1847, 
that the village of Peranta is divided into three portions, denomi- 
nated respectively ljursing or Peranta Klias (to the east) Peranta 
Negha, (to the west) and Peranta Goorhoo (in the centre) ; the 
names being derived from former ancestors in possession ; plaintiffs 
and the third parties in this case (except Behari and Beni) being 
the descendants of Negha Rai. They proceed to state that the 
heirs of Nursing and Goorhoo sold their rights to Keshoo, an 
ancestor of defendants, whose heir, by name Sumboo Dutt, sold 
Peranta Goorhoo to Modan Rai, the ancestor of plaintiffs^ This 
transfer by sale is alleged to have taken place in 1151 Hijeree 
(1146 Fusly.) The sale, it is stated, was disputed, but decreed 
by the cazee in plaintiffs’ favor (not filed) in 1197 Fusly; they 
admit that a settlement of the Megha portion (415 beegahs) was 
made with plaintiffs, and Peranta Khas (854 beegahs) with de- 
fendants, who, it is alleged, wrongfully took possession also of 
Peranta Goorhoo. The parties^ , being at issue, the collector 
attached the disputed land (Goorhoo) in April 1830, with a view 
to settlement as " tauzleer,” but which the commissioner of 
revenue ordered to be released on the 22nd April 1833, as being 
incorporated^ and belonging to Peranta Khas, a Nizamut village, 
which "had been previously settled. In 1836, summary orders 
were pissed under Regulation VI. of 1813, by the court, in reg^d 
to tile rights of certain cultivators in this village, but the proprie- 
tary right was left an open question. In 1245 Fusly, it is aSsert- 
ed» that defendants forcibly ejected plaintiffs from a portion of their 
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share amounting to beegahs 153, cottahs 10, doors 8, leaving 
beegahs 52, cottahs 16, doors 2, in their possession, thus the plain- 
tiffs’ claim altogether beegahs 206, cottahs 6, doors 16. This suit 
is instituted for possession of the above beegahs 153, cottahs 10, 
doors 8, with mesne profits from the alleged time of ejectment. 

Defendants state that their disputes with plaintiffs were adjusted 
(under Regulation VI. of 1813,) twenty-four years ago; and cannot 
now be revived ; that no transfer by sale, as alleged, was ever made to 
Modan (ancestor of plaintiffs,) and that Peranta Khas and Peranta 
Goorhoo are the same, that they and their ancestors have been in 
undisturbed possession (as will appear from the collector’s books) 
since a time previous to the Company’s accession to the Dewanny, 
and no original bill of sale is produced by plaintiffs in support of 
his purchase. In reply, plaintiffs urge that the suit is not barred 
by lapse of time, which they calculate from 1245 Fusly, the suit 
being instituted in 1254 Fusly, (1847 A. D.) 

The principal sudder ameen’s decree is in substance as follows : 
that the land in dispute was originally attached as tawfeer pre- 
liminary to settlement, but subsequently released as appertaining to 
the village Peranta Khas, previously settled ; that the settlement 
originally made with defendants stood confirmed by the revenue 
authorities, and the admission of this claim would be tantamount 
to declare land already settled as rent-paying, to be rent-free. 

Judgment. » • 

I find no reasons for interfering with the principal sudder 
ameen’s decision in this case. Plaintiffs ground this claim upon a 
purchase stated to have been made in 1146 Fusly, by their ances- 
tor Modan, from Sumboodut, the ancestor of defendants ; this bill of 
sale is not produced. The village appears to have been released by 
the reveuue authorities in favor of defendants as the parties in pos- 
session, although plaintiffs may have long cultivated lands in the 
village, they have nothing to show in support of their claim to 
proprietary right The plea of retaining beegahs 52, cottahs 16, 
doors 8, and having been forcibly dispossessed of beeg^s 153, cot- 
tahs 10, doors 8, in the year 1245 Fusly, is not proved, and is 
apparently set up merely to bring the suit within the law of limita- 
tion, and to give a color to thei^ claim. The decrees of courts 
cited, dated in 1805, 1812, and 1847, do not in any way support 
plaintiff’s proprietary right or title to the specific lands now claimed 
in Peranta Goorhoo. 

Ordered, 

That this appeal be dismissed, with costs, and the decision of the 
lower court be affirmed. 
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Thb I9th April 1851. 

No. 11 of 1851. 

A Regular Appeal from a decieion passed hy Moulvee Mahomed Haneef 
Sudder Ameen of Sarun, dated 2Zrd December 1850. 

Jogee Rai^ Bhagee Rai, Achaiber Rai^ and Rangoo Rai^ 
(Defendants^) Appellants, 
versus 

Oodit Rai and others, heirs of Hurruk Rai and Acharaj Rai, 
Jodee Rai and others, (Plaintiffs,) Respondents. 

Claim, Company’s rupees 311, on account of rent for 1254 
to 1255 Fusly, with interest, for the cultivation of beegahs 59, 
c. 6, d. 16. 

This suit, which was instituted on 9th April 1849, is a continu- 
ation of the claim referred to in the appeal case No. 26 of 1848 
preceding, and which claim, upon the attestation of the putwarry’s 
account and proof of possession, has been amended by the sudder 
ameen before whom this case was tried, upon the grounds of the 
former decision. 

The circumstances of this case correspond, and for similar reasons 
I confirm the decision, viz., with the addition of interest, as the 
defendants should have paid their rent in accordance with the 
former decree, as soon as it was passed, and not waited for the 
contingency of its" reversal in appeel. 

The 19th April 1851. 

No. 16 of 1848. 

A Regular Appeal from a decision passed by Moulvee Mahomed Rafiq^ 
late Principal Sudder Ameen of Sarun, dated i6M March 1848. 

Beharee Rai and Benee R&i, (Plaintiffs,) Appellants, 
versus 

Hurruk Rai and thirty-four others, (Defendants,) Respondents. 

Claim, for possession of 35 beegahs of land in Peranta Goorhoo, 
Pergunnah Goah, with mesne profits from 1246 to 1254 Fusly ; 
total valuation Company’s rupees 969, 15 annas, 9 pie. 

Plaintiffs set forth that out of 100 beegahs of ancestral property 
in this village their ancestor Romon Rai, in 1154 Fusly, sold 50 
beegahs to Anund Rai, the ancestor of defendants, leaving 50 
beeghas in their possession, and that in 1244 Fusly, in consequence 
of their imprisonment for breach of the peace, defendants took forci- 
ble possession of 35 beegahs out of the said 50 beegahs, leaving 15 
beegahs still in their possession. 

‘Defendants deny that plaintiffs possess any proprietary right 
whatever in the village, observing that in their former suit (ma- 
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missed on 16th February 1847,) they declared the land to be 
situated in Peranta Megha^ and now say it is in Peranta Ooorhoo^ 
and that they have no documents to produce in support of their 
alleged proprietary right in the land so claimed, and that the 15 
beegahs is not held by them as proprietors, but as cultivators. 

The plaintiff's ground their claim apparently upon the former 
decree, dated 12th August 1805, in which to recover possession of 
50 beegahs, alleged to have been temporarily assigned to Ramtowa- 
kul for an advance of 18 rupees, their ancestors alluded to liavirig 
other 50 beegahs in their possession. The claim was, however, dis- 
missed, as the sale of the 50 beegahs was found to have been ab- 
solute, and at the time no enquiry was made in regard to the 
remaining 50 beegahs (asserted to be in their possession) as it was 
not at issue. The decree, alluding to a bare assertion made by 
plaintiff'^s ancestors, unsupported by any proof, and the subsequent 
decision of the 16th February 1847, in which plaintiffs claimed this 
land as situated in Peranta Megha^ is all the proof offered in support 
of this claim, and which is clearly insufficient. The principal sudder 
ameen has accordingly dismissed this suit, with costs, and which de- 
cision, being considered correct, is hereby affirmed, with costs. 

The 19th April 1851. 

No. 26 of 1848. , 

A Regular Appeal from a decision passed by Nicoorchunder Chowdhry^ 
late Principal Sudder Ameen of Sarun, dated 2Ath August 1848. 

Jogee Rai, Bhogee Rai, Achiber Rai, Rungoo Rai, and fifteen others, 
(Defendants,) Appellants, 
versus 

Hurruk Rai, Acharaj Rai, Goodree, and six others, (Plaintiffs,) 
Respondents. 

Claim, Company’s rupees 2206, 2 annas, 8 pie, on account of 
principal and interest of rent for the village Peranta Goorhoo, 
pergunnah Goah, from 1244 to Chyte 1254 Fusly. 

This suit was instituted by plaintiffs on the 12th March 1847. 
Shortly after the adverse party had instituted a counter-suit to 
establish their proprietary right to 163 bs. 10 cs. 8 d., from 
which it was alleged they had been dispossessetl, admitting having 

PrincipaV.. 1522 13 8 bs. 16 8 d. in Aeir Ms^ssion ; 

Paid,... 94 12 0 that smt has been dismissed. Achaiber Rai 

and others having failed to establish their 

Stewst” ' ^774 1 6 proprietary right, plaintiflFs in this suit 

^ —1 now sue for rent as detailed in the margin. 

Total,... 2206 2 8 since 1244 Fusly, a period of eleven 
years, admitting a payment (by way of 
strengthening fheir claim) of rupees 90, 12 annas. 



56 


ZILLAH SARUN. 


Defendants defended the suit when the claim of proprietorship 
was pending, pleading their right of property. 

The evidence of tlie village putwarry, and three others, witnesses 
with the putwarry’s account, is submitted in proof of plaintiff’s 
claim for rent. The rate of assessment is at 2 rupees, 7 annas per 
heegah, or Company’s rupees 145-0-0, 6 per annum, and the 
putwarry and witnesses testify to the possession and cultivation of 
the land, viz., 59 beegahs, 6 cs. 16 d. during the period under 
review, which to the extent of 52 beegahs, 16 cottahs, 8 doors, 
is in a measure admitted by defendants in the counter-claim 
No. 10 of 1848. 

The principal sudder ameen has passed a decree in favor of plain- 
tiffs for the rent claimed, viz. Company’s rupees 1432, 1 annas, 3 pie, 
with interest, amounting to Company’s rupees 774, 1 annas, 5 pie, 
and cost. 

The^ defendants appeal upon the general grounds previously 
taken, and also point out an error in the copy of the decree in 
which the vakeel’s fees are stated at 210 rupees, 5 annas, each 
side, instead of 110 rupees, 5 annas, or 10 per cent., instead of 
5 per cent. I observe the original in both places has an erasure, 
w'hich leads to the belief that the copy attested by two of the 
principal sudder ameen’s officers, Kalichurn, acting peshkar, and 
Sheosiirnlal, acting decree novees, may be correct, and that the 
original may have^ befen subsequently altered, in either case it 
requires correction, after enquiry on the part of the principal 
sudder ameen as to the cause of discrepancy between the original 
and copy. In other respects the claim to rent appears just; but 
with reference to the circumstances of the case (each party having 
claimed the proprietary right,) I think that interest should be 
remitted, prior to the determination of right I therefore uphold the 
award of rent, with all costs of suit, interest to be charged from 
the date of tbe principal sudder ahieen’s decision to date of pay- 
ment 

Ordered, 

That the decision of the principal sudder ameen be awarded as 
above directed. 
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The 19th April 185 K 
No. 28 of 1848. 

A Regular Appeal from a decidon passed by Nocoorchunder Chowdkryt 

late Principal Sudder Ameen of Sarun, dated 2Ath August 1848. 

Benee Rai, Beharee Rai and Baron Rai, (Defendants,) Appellants^ 

versus 

Hurruk Rai, Acharaj Rai, Goodree, and others, (Plaintiffs,) 
Respondents. 

Claim, Company’s rupees 519, 4 annas, 4 pie, on account of balance 
of rent in Peranta Goorhoo, pergunnah Goah, for the years 1 244 to 
middle of 1254 Fusly. 

This suit was instituted on the 23rd March 1847. The parti- 
culars of which refer to the appeal case, No. 16, in which defendants 
having failed to substantiate their proprietary right the plaintiffs 
(with whom the settlement was made) now demand rent from 1244 
to 1254 Fusly, as proprietors, and which has been awarded by 
the principal sudder ameen after attesting the putwarry’s account, 
and taking evidence as to the fact of possession. 

1 find no sufficient reason to interfere except in regard to the 
award of interest Defendants clearly admit having cultivated 15 
beegahs, being one bcegah more than for which rent is claimed ; but 
under the circumstances of the case both parties having long claimed 
their proprietary right in lands, I think plaintiffs, to whom 
it has been awarded, should be satisfied with back rents without 
interest, inasmuch as defendants have for years past lield^ under 
a bond fide assumption of proprietary right. 

Ordered, 

That the award of principal, with costs of suit, be affirmed, but 
with interest from the date of the principal sudder ameen’s decision 
only to date of payment, and the decision in regard to interest be 
thus amended. 


Thii 21st April 1851. 

No. 2 of 1850. 

A Regular Appeal from a decision passed by MouJvee Mahomed Waheed- 
doodeen, late Moonsiff of Chupra^ dated lOM December 1849. 

Thakoor Pandey, (Plaintiff*,) Appellant, 
versus 

Ruktoo Pandey and Gunesh Pandey, (Defendants,) Respondents. 

Claim, Company’s ^rupees 17, 6 annas, 3 pie, principal, and 
Company’s rupees 8-15-9, (total Company’s rupees 26, 6 annas,) on a 
bond, dated 25th Chyte 1251 Fusly, or 29th March 1844. 

The parties in tliis suit had long contested the right to the 
jujman fees, appertaining to the share of Musst Ajnasee Koer, 
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dece^ed 5 and which suit casfe preceding) has been recently 
sent back for re-l^rial. > 

. This claim pri|^biated in an order passed by the principal sudder 
ameeti on 'the^TItiK February 1844, in the above mentioned case, 
^when that court nonsuited the first claim of Ruktoo and others, 
plaintiffs in that suit, for informality ; and awarded the defendants’ 
costs due to Thakoor Pandey, (viz.. Company’s rupees 17-6-3) against 
Ruktoo and others. 

It is set forth by plaintiff in this case that defendants in liquida- 
tion of the said costs executed this bond on the 29th March 1844, 
a month aftef the order was passed, and which not having been 
paid, this suit is Instituted to recover the same, with interest. 

Both defendants deny executing the bond, observing that as the 
disputed claim was nonsuited by the principal sudder ameen’s court, 
any adjustment between the parties on account of fees was impro- 
bable, nor did they (as alleged by plaintiff) file any petition in 
court admitting having executed a bond of the said fees. Gunesh 
further states that the fees were separately paid and a receipt (on 
plain paper) granted. 

The moonsift‘ has dismissed this claim, considering the bond to be 
a forgery, and the reasons assigned are, firsty that Ruktoo’s alleged 
petition dated 3rd April 1844, admitting tho adjustment by bond, 
was not to bei relied o^; secondly yikdX jjfiQ stamp was bought ten 
days previous to thf 3 date of the bond by Ruktoo, the debtor ; and 
thirdly y that had a bond been executed, a petition to realize the 
costs ill the appellate court would not have been subsequently filed 
by plamtiff; and lastly, that the petition of adjustment alluded to a 
meadee,, document, which this is not (the moonsiff says) being 
a bond. 

These various reasons for discrediting the bond and rejecting 
plaintiff’s claim appear very insuffioaent. In regard to the first and 
third reasons, I consider it to be quite as possible that after the exe- 
cution of the said bond plaintiff (who had been long at enmity with 
the other party might, from motives of enmity, petition to realize 
these costs, as to suppose that the bond could not have beop previ- 
ously given, because, such subsequent application was afterwards 
made; 9 s to the second objection taken, it is no reason at all, who, 
but the debtor was to purchase the stamp ; and why is the bond 
rejected as a forgery, because the paper happened to be purchased 
ten' days previbusly ? The fourth and last reason is manifestly an 
error. The petition of adjustment alluded to a ** meadee dustaveez 
this bond, I find, was made payable, with interest in one month, is 
this not “ meadee,” or within a certain period ? But the moonsiff ’s 
decision is still more remarkable: he founds his decree upon proba- 
bilities without making any allusion whatever to the direct evidence 
addu^d. Two or three^witnebes to the bond, including the scribe. 
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(a putwarry) swear to its execution by defendants in their presence, 
the scribe (Himutlal) putwarry signing for both. I see no sufficient 
reasons for rejecting this direct testimony as untrustworthy. 
Moreover, the defendants pleaded payment of the costs by a separate 
receipt, and cited three witnesses to prove it, but ^who were not 
produced or pointed out by defendants. For the above reasons 
I consider that plaintiff is entitled to a decree. 

Ordered, 

That the moonsiff’s decision be annulled, and a decree be passed 
in favor of plaintiff against both defendants for the full amount 
claimed, with interest on the principal from date of institution to 
this date, and henceforth on the full amount decreed, including costs 
of suit until liquidated. 


33 
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Present: W. TAYLER, Esq.> Officiating Judge. 

The 5th April 1851. 

No. 11 of 1850. 

Jppeal from the decision of Moulvee Golam Ashgur^ Principal Sudder 
Ameen, dated \2tk August 1850. 

Nipal Singh, Ramheet Singh, Loll Jewun Singh, and Soonsar 
Singh, (Plaintiffs,) Appellants, 
versus 

Ram Ablak Singh, Aheeburn Singh, Nishan Singh, Futtehnarain 
Singh, Pureeag Singh, and Rajeenath Singh, former proprietors, 
Rambhunjun Sahoo, Bisheshur Singh, Ablak Singh, and Musst 
Purbutee, auction purchasers, Balik Sahoo and Muhabeer Sahoo, 
decreeholders, (Defendants,) Respondents, 

This was an action brought by the plaintiffs (appellants) to set 
aside and declare void an auction sale of certain villages, sold by 
order of court in execution of decree; suit laid at rupees 1735-0-0. 

The allegation of the plaintiffs is that they purchased from the 
proprietors, Ablak Singh and others, the villages Chinaree, Suhsee, 
Binsill, Chunwuk, Mujahidpore, and Etrolia, and that in consider- 
ation of the payment of rupees J975, the proprietors executed in 
their favor a deed of sale, oearing date the 15th of April 1846, 
the purchase money being paid, and a receipt taken by them on 
the 18th idem; that three of these villages, viz., Chinaree, Binsill, 
and Suhsee had been previously mortgaged by the proprietors 
under a deed of bye-bil-wuffa to one Sheo Suhaee Lall, who had 
held possession under the deed ; but the entire amount of the loan 
for which they had been mortgaged having been realized from the 
usufruct of the estate, the mortgagee had relinquished the villages 
in their favor, and that they, under their right of purchase, had 
sued the late mortgagee for recovery of the surplus^ which, during 
his temporary occupancy, he had derived from the estate; that 
the right, title and interest of several of the defendants in four of 
these villages, viz., Chinaree, Binsill, Suhsee and Chunwuk were 
sold on the 5th January 1847, in execution of a decree obtained 
against Ablak Singh and others by one Balik Sahoo, that they 
objected to the sale ; but their petition not having been within the 
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prescribed period, or even before the auction sale bad taken place, 
was rejected by the principal sudder ameen, and the order of re- 
jection was upheld on appeal by the zillah judge. 

Other allegations are added relative to certain defects and in- 
formalities in the procedure connected with the sale, which it is 
unnecessary here to recapitulate. 

They now sue for the reversal and annulment of the auc- 
tion sale. 

Ablak Singh and his co-parcener made no answer to the plaint. 

Balik Sahoo and Mukabeer Sahoo, the holders of the decree 
against Ablak Singh and others, filed a joint defence with Rambhu- 
jun Sahoo, the auction purchaser of mouza Chunwuk, affirming 
that the alleged purchase by the plaintiff in 1846 is a fictitious 
and fraudulent transaction, got up in collusion with former pro- 
prietors, with a view to evade the execution of Balik Sahoo’s 
decree. The other auction purchasers of mouza Chinaree, Suhsee 
and Binsill follow in the same line of defence; and all adduce 
very forcible argument to prove the fictitious character of the 
alleged conveyance, the most important of these being detailed 
in the decree of the principal sudder ameen, it is not necessary 
to set them forth at length in this place. 

The principal sudder ameen declares the purchase and sale, 
under which the plaintiff sues to be a fraudulent and fictitious 
transaction, on thfi fbllowing grounds : that the transfer did not 
take place until after the list of property had been filed by Balik 
Sahoo, and a proceeding had been sent to the revenue commissioner, 
soliciting his sanction to the sale of these mouzas ; that the villages, 
Chinaree, Suhsee and Binsill, had been previously pledged as 
security for the stamp darogah at Ghazeepore, and their alienation 
prohibited by proclamation from the collector’s office; that sub- 
sequent to the alleged sale, Ablak Singh and his co-parceners, 
had, before the moonsiff of Sasseram, defended a suit brought by 
one Oolfut Roy, relativ e to the boundaries of mouza Chunwuk, 
and had therein declared and described themselves as the proprie- 
tors of the said mouza ; and that no opposition or objection was 
urged by the plaintiff ; and lastly, that the buyers and sellers are 
related to each other. 

On these and sundry others less important points of suspicion, 
the principal sudder ameen, holding the sale to be nominal and 
fictitious, dismissed the plaintiff’s claim, with costs. 

The petition of appeal contains nothing which, in my opinion, 
is calculated to affect the force and relevancy of the arguments, on 
which the judgment of the lower court is based. The law must 
ever view wdth jealousy and suspicion the alienation of property 
seized, or pointed out, in execution of a decree of court, and when 
from the relationship of the parties, ot any other circumstances 
there is a primd facie appearance of collusion or fraud, the clearest 
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and most unimpeachable evidence is necessary to establish the 
reality of a transaction by which the rights of a decreeholder 
are voided. 

In this case, there is an array of facts, exhibited and proved 
upon the record, all tending to establish the fictitious character of 
the alleged transaction between the buyer and seller, and I see no 
ground whatever for doubting the accuracy and soundness of the 
decision. The decree of the lower court is accordingly affirmed, 
and the appeal dismissed, with costs. 


The 8th April 1851. 

No. 14 of 1850. 

Appeal from the decision of the Principal Sudder Ameen, Golam 
Asghury dated \^th August 1850. 

Kassim Ally, (Plaintiff,) Appellant, 
versus 

Ameer-ood-deen, (Defendant,) Respondent. 

This was an action on the part of the plaintiff to have cancelled 
and declared void a deed of bye-bil-wuffa, fraudulently and fictitious- 
ly executed by one of the defendants in favor of another to the 
prejudice of the plaintiff’s rights; suit laid at^rupees 1010. 

The plaint sets forth that under a deed of sale, bearing date 
22nd June 1842, the defendant Heyat Beebee, conveyed to 
the plaintiff for the sum of 350 rupees, then and there paid 
by him, the proprietary right in a certain house with premises 
adjoining in the town of Arrah ; that the plaintiff, in right of the 
above purchase, took possession of the premises, allowing Heyat 
Beebee and her husband Himmut Ally, (who are his relations and 
much advanced in years) to occupy the house as his tenants; that 
since that period he has retained undisturbed possession of the whole 
tenement, and has expended considerable sums in their maintenance, 
repair, and improvement ; that lately one Kassim Ally, who is related 
both to the plaintiff and to Heyat Beebee, has exhibited a fictitious do- 
cument, purporting to be a deed of bye-bil-wuffa of the premises pur- 
chased by the plaintiff, executed by Heyat Beebee in his (Kassim 
Ally’s) favor, "and bearing date 15th December 1840-1, nearly two 
years prior to the deed of sale held by the plaintiff, and that with a 
view to obtain an order of court declaring the sale absolute ; on de- 
fault of payment he has filed a petition in the judge’s court under 
Section 8, Regulation XVIL of 1806. 

The plaintiff, therefore, has^no other resource than to bring the 
question of his title to issue at law, and accordingly sues for the 
annulment of the document, and to this end brings all the parties 
before the court. 
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The defendant Kassim Ally alleges that Heyat Beebee borrow- 
ed from him rupees 200, which was paid to one Kadim Ally in 
satisfaction of a decree of court which he held against her, and that 
being unable to re-pay the amount, she executed in his favor the 
deed of bye-bil-wuffa now brought in question, wherein she convey- 
ed to him the conditional title to the disputed house ; that the 
sum thus borrowed has never been re-paid, and that he is accord- 
ingly entitled to have the sale declared absolute. In all other points 
he corroborates the allegations of Heyat Beebee, which will be 
noticed below. 

Heyat Beebee acknowledges the plaintiff’s purchase, alleging that 
in the absence of Kassim Aliy she was induced by the persuasion of 
Ameer-ood-deen, the plaintiff, to effect the conveyance in his favor ; 
but she denies the full payment of the amount of purchase money, 
of which she says rupees 54 are still due.* 

She further adds that although the terms of the deed of sale held 
by the plaintiff are unconditional, yet a verbal stipulation was 
entered into at the time of its execution, to the effect that she and 
her husband should be allowed to retain occupation of their pre- 
mises during their lives free of rent, under which stipulation they 
still occupy it. 

Himmut Ally says that he has no concern in the matter ; that the 
plaintiff had no right to bring him before the court at all, and then 
proceeds to confirm«in^ ‘all other particulars the statements of the 
other defendants. 

The principal sudder ameen declares the deed of bye-bil-wuffa a 
fictitious document, executed by the defendants in collusion one 
with the other to void the right and title of the plaintiff. 

The principal grounds of his judgment are: that the actual 
and bond Jide purchase by the plaintiff of the disputed premises 
is fully and satisfactorily established by the documentary and 
parol evidence on the record, as are also the payment of the pur- 
chase money, and the possession, maintenance and repair of the 
premises by the plaintiff. That the right and title of the plaintiff 
lias been admitted by the defendants themselves, in documents ex- 
hibited by the plaintiff in the case, whereas the deed of bye-bil- 
wuffa, which is neither sealed with the cazee’a seal nor registered, 
is supported neither by direct nor circumstantial evidence. That 
Kassim Ally, though his deposition was taken by the sudder 
ameen in a case, wherein this identical house was the subject of 
dispute, never mentioned the lien, which he held upon it in virtue 
of this deed, and further although the aforesaid deed professes to 
have been executed and delivered to Kassim Ally, in consideration 

* She admits haWng sold the same house uifter a deed of bye-bil-wuffa to Kassim 
Ally, before the conveyance to the plaintiff, but affirms that the money, which she 
had borrowed from Kasskn Ally had been repaid, though he still retained the 
document. 
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of a loan of 200 rupees, borrowed by Heyat Beebee, for the purpose 
of satisfying Kadim Ally’s decree ; yet on reference to the copy of 
the sudder ameen’s roobukaree, dated 10th July 1838, and filed 
by the plaintiff, it appears that the execution of that decree was 
completed two and half years before this transaction and the pro- 
ceedings closed. 

These facts with others of less importance, but of a similar ten- 
dency, have led the principal sudder ameen to the conviction that 
the transaction between Heyat Beebee and Kassim Ally was ficti- 
tious and fraudulent. 

He accordingly passed a decree in favor of the plaintiff, cancell- 
ing the deed of bye-bil-wuffa. 

The defendants, though sued jointly by the plaintiff, filed separate 
answer in the court below, and preserved the same course in 
appeal. 

The appellant in this case, Kasim Ally, has adduced no argu- 
ment whatever in his petition of appeal to justify any interference 
with the judgment of the lower court, which is accordingly affirmed, 
and the appeal dismissed, with costs. 

The 8th April 1851. 

No. 13 of 1860. 

Appeal from the decision of the Principal SuddA* ApseeUy Go/am Asghur, 
dated \()th August 1850.* 

Musst. Heyat Beebee, (Plaintiff,) Appellant, 
versus 

Ameer-ood-deen, (Defendant,) Respondent. 

The full particulars of this case are detailed at length in my 
decision in the case No. 14. # 

With the grounds set forth in the decision of the principal sudder 
ameen I fully concur, the appeal is accordingly dismissed, with 
costs. 

The I4th April 1851. 

No. 1 of 1851. 

Appeal from the decision of the Principal Sudder dmeen^ Golam Asghuvt 
dated I4lh December 1850. 

Sham Lall, (Plaintiff,) Appellant, , 
versus 

Syud Ghalib Ali and others, (Defendants,) Respondents. 

Suit for possession of 240 beegahs of land in talooka Busuntpore, 
pergunnah Arrah, with mesne profits ; suit laid at rupees 2918*14*6. 
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Thid was an ac^pn on the part of the plaintiff to reeovet posses*** 
sion of 240 beegahs of lam in the above talopka^ in virtue of a 
mokururee pottah, granted to him by one of the proprietors, Itunaya 
Lall, of which he had been dispossessed by the defendants under 
circumstances detailed in the plaint 
The suit was dismissed*by the principal sudder ameen on the 14th 
December 1850. ‘ ^ 

It is not necessary here to enter into any further specification of 
the facts of the ease or of grounds on which the jndgment of the 
lower court is based, as I find it necessary to remand the case for 
re-trial, in consequence of a very serious defect by which it is vitiated. 

The former principal suddej? ameen, Cazee Munour Alii, in his 
preliminary proceeding, dated 15th March 1849, laid down one 
point^of enquiry only, as the issue of the case, viz., the validity of 
the mokururee title under which the plaintiff sues. 

The present principal sudder ameen has, in his decree, declared 
no less thmi five ^ additional points of enquiry, as necessary to the 
adjudication of the suit. 

Having failed, however, to record these points in a separate pro- 
ceeding, as positively required by thp law,, and specially enjoined 
by the late Circulars of the Sudder Court, his decree is manifestly 
defective, and cannot be upheld. 

I accordingly remand the case for trial de wno. 

The usual order^wiH be issued for the refuncl of the stamp duty 
to the appellant. * 


"Tub 14th April 1851. 

No. 2 of 1851." 

Appeal from the ilecmon of the Prutdptfi Sudder /imeen, Cfolam Asghur, 
< , dated 1 7th Deoedber- 1 850. 

Mahari^ Mahessur (Defendant,) Appellant, 

- ' ■ 

L^loo pindheseree putt and others, (Plaintiffs,) Respondents. 

This was an action broucht - by the plaintiff, for the recovery of 
arrears of rent due from the defendants, and for cancelment and 
resumption of a mc^ururee tenure held by. them; suit Jaid 
at rupees 1146-5-9. 

The plaintiffs claimed from the def(mdants a sum of rupees 
459-10-6, being,.arrearft of rent due frolh them for eleven years, 
viz., from 1245 ^ ffie month of Aughun 1256 6. S.> inclusive, at 
rupees 32 per annum,, on account of a n^kururee esfefe held by 
them, in nght of purchase from the origmal grantees.' They also 
sued to recover and ehter upon the’ estate im ^sequence of the 
default of the defendants. , 



Theiel^^® position of the parties in. /thfs.ttfse isjnpt (lii^putet^. 
Tlie* right of the plaintilf to- demand/ and the » obligation ‘of the 
defendants to pay the' rent pf these lamjsi iS sldmitled* by eii 9 h;» nor 
is the fact of non-pa jtmerit unde^ question: , 

The only points at Issue are, first, whether the reirt is to be pkid at 
the enhanced I'ate demanded by-the: plaihtiff,.or at that specified in 
the defendant’s pottah ; secondly, Whether the non-paym^t'fstho 
fault ''bf the defendant or the plaintiff; and 'thirdly, ;wh€ther any 
such laches is attributable to the defendants as to subject them to 
the annulment and resumption of thrir tenure*. . 

The plaintiffs claim to enhanced rent is fouhded on the fact, that 
subsequent to the original grant of the niokururee lea^, the 
.mehal has come under butWarra and the revenue payable on 
account of mouzaSapiof:ha (a portion of which is held by the dbfehd- 
ants in virtue of their lease,) has, on a re-distfibution of the jam*ma 
in the obllector’s books, Jbeen augmented. 

The principal sudder ^aineen, holding the ground on which the 
plaintiffs claim an enhanced re^f from the . mokurttreedars to be 
insufficient, i as being in direct opposition to the express and positive 
terms of the pottah, ^Hd.,findihgHhat the defendant had at all times 
been ready .to .pay, and ha^ proffered jpayment of the rbnt at 'fherate 
specified iri their lease, dismiased lhe diaim of the plaintiffs in regard 
to the enhanced p^merit arid annulment 6f the defendant’s tenure, 
decreeing in their myor the clainf to the, ari4ar» due, at the rate 
shown in the defendant’s lease ; but at the/Same. time declaring that 
as the defendant had not Jited a petition year as the . rent fell 

due, either- iri the collector’s or the jud*^fe ce^trft> prcrfferfing the 
amount, but had only c!i0fejj64\feaid^p9it the tpW amount due in the" 
year 1846 A. D., default is in i^oriie 'measur ^putable rfq him, arid 
that he is apcordingly ^i«ble fordnteli^t' ' - * , . ^ , 

The appellant (one of defandant^j':^^^ ^his award, 

urging that he. liad actually profferrM tbe/reiit each year as it fell 
due, through his servants 4 . but that tbipl^ailffs/re^bnde^ had 

declined, or evaded the receipt^ azidtbM^ this fad ha^ng^beeri 
established on* the ri^brd, by parol itVideiifee adduced tijr hiiQ^id 
support of the plea. No laches^ default uf riny"h:m(tiaim 
to him, and therefore "prays for 6f 

interest. 

The judgment of the principal sudder atriq^ 4s clearly de^ 
fective. » , , * * 1 

The point to^b^ decided ih regard to the second issrufe of the suit,, 
as. laid down very di^itinctlylby " the Ikte prlnci^^ ladder ameen, 
was whether the non-payuient of ,the rent waA owing to theTault of 
the plaintiffi*or4efendant. - v * ‘ 

The deferidarttVplea yd made through Ms servants 

a yearly proffer o|::th6 r<^nV ^ fell due, .and that the fault ii* 
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the plaintiffs, who declined to receive it, and in proof of his aver- 
ment he adduced evidence . 

The principal sadder ameen has held him liable to interest on 
the ground of laches proved, without making any reference whatever 
to this evidence^ on the credibility of which the point at issue 
turned. 

The ground recorded by the principal sudder ameen for the 
conclusion he has formed, viz., that the plaintiff had failed to file 
petitions, year by year, in the courts, making proffer of the rent, 
is insufficient. No such procedure is enjoined or sanctioned by 
law, and the non-performance of an unnecessary or unrequired 
act, cannot be imputed as a fault to the prejudice of the de- 
fendant. 

It is at all events indispensable that the principal sudder ameen 
should distinctly record his opinion as to the credibility, or other- 
wise, of the evidence adduced by the appellant on this point, the 
decision is accordingly reversed, and the case is remanded with 
instructions to the principal sudder ameen to supply the omission 
pointed out. 

The value of the stamp will be refunded to the appellant as 
usual. 


The 14th Apbil 1851. 

No. 5 of 1851. 

Appeal from the decision of the Principal Sudder Ameen, Golam 
Asghur, dated \7th December 1850. 

Lulloo Bindheseree Dutt and others, (Plaintiffs,) Appellants, 

versus 

Maharajah Mahessur Buksh Singh and others, (Defendants,) 
Kespoflidents. 

This case, of which the particulars are recorded in No. 2 of 1851, 
having been remanded for re-trial, no final judgment on this 
appeal can be passed, it is accordingly sent to the principal sudder 
ameen to be kept with the original record. 

The appellant will receive refund of the stamp duty as usual. 
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The 14th April J85L 
No. 15 of 1850. 

Appeal from the decision of the Principal Sudder Ameen, Golam Asgkur 
dated 16M August 1850. 

Himmut Ally, (Defendant,) Appellant, 
versus 

Ameer-ood-deen, (Plaintiff,) Respondent. 

The particulars of this case are detailed in No. 14 of 1850. 

The appellant urges that as he disavowed and still disclaims all 
participation in the acts of the other defendants, he is entitled to 
exemption from all liability for costs, and further that the plaintiff 
has purposely and unnecessarily laid his suit at an over-valuation 
for the annoyance and injury of the appellant 

Tlie appeal thus embraces two points of enquiry : 

jFirst — The liability of the appellant for the costs of the suit 

Secondly . — The over-valuation of the suit by the plaintiff. 

Both these pleas were advanced before the lo,wer court, but re- 
jected by the principal sudder ameen. 

In regard to the over-valuation, it appears that the plaintiff has 
laid his suit at the price paid by him for the house, including the 
sums subsequently expended by him in their extension and im- 
provement. To this he has added the amoun| of the loan as record- 
ed in the deed of bye-bil-wuffa, for the annulmertt of which he sued. 

Admitting that this was unnecessary, there is nothing to show 
that the plaintiff was influenced by any improper motive in thus 
estimating the standard of valuation. It has come before me 
officially in another case, that in one of the lower courts a nonsuit 
has been claimed and allowed on the ground of under-valuation, 
because the amount specified in each and all of several documents 
under which parties held possession of estates, or portions of estates, 
on titles adverse to the plaintiff, had not been added to the standard 
valuation of the property claimed. 

Under such circumstances the averment of the plaintiff that he 
was actuated in the valuation of the present suit, by prudence and 
precaution, is reasonable. 

It remains to be considered whether the defendant Himmut Ally, 
the appellant in this case, is entitled to exemption from liability 
either in whole or in part 

Nothing but a very strong case of intentional vexation on the 
part of the plaintiff fully est^lished, would, I apprehend, justify 
the court in deviating from the usual practice in awarding the 
costs of a suit 

In this case there are no such grounds of departure from the 
established rule. The result of the investigation has fully develop- 
ed a case of fraudulent endeavor on the part of the defendants, 
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Herat Beebee and Kassim Ally, to void the just title of the plaintiff^ 
and notwithstanding the disavowal of the appellant, who is the 
husband of Herat Beebee, the presumption of collusion is strong 
against him. He therefore stands in pari delicto with the other 
defendants, and is in no position to claim the consideration or 
clemency of the court. 

The appeal is accordingly dismissed, and the appellant charged 
with his full portion of the costs. 


The 29th April 1851. 

No. 4 of 1851. 

Appeal from the decision of the Principal Sudder Ameen, Golam Asghur, 
\7th Becemher 1850 . 

Muharajah Mahessur Buksh Singh, (Defendant,) Appellant, 

versus 

Muharajah Deebee Buksh Singh, heir of Musst. Byjnath Kour, 

, (Plaintiff,) Respondent. 

The demand, the defence, the relative position of the parties, 
and the points at issue in this case, are identical with those detailed 
in suit No. 2 of 1851. 

The defendant (appellant) is the same party, and the only differ- 
ence between the case is that the mokururee tenure held by the 
defendant, is situated in a separate portion of the estate in the 
possession of the plaintiff. 

The judgment of the principal sudder ameen is based on the 
same arguments, and is open to the same objection as the judgment 
in the suit referred to. 

The case is accordingly remanded for re-investigation and for 
rectification of the error pointed out. 

The value of the stamp on the petition of appeal will be refund- 
ed to the appellant. 


The 29th April 1851. 

No. 3 of 1851. 

Appeal from the decision of the Principal Sudder Ameen, Golam 
Asghur, \7th December 1850 > 

Muharajah Deebee Buksh Singh, heir of Musst Byjnath Kour, 
(Plaintiff,) Appellant, 

versus 

Muharajah Mahessur Buksh Singh, Bakei Beharree, and Bushist 
Narain, (Defendants,) Respondents. 

This case^ haying been remanded for re-investigation on the 
grounds detailed in No. 4 of 1851, no final judgment can be passed 
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on this appeal. The papers are accordingly sent to the principal 
sudder ameen to be kept with the record of the case. 

The value of the stamp of the petition of appeal will be refunded 
to the appellant. 


The 30th April 1851. 

No. 37 of 1849. 

Appeal from the decision of Cazee Munour Ally^ late Principal Sudder 
Ameen^ dated 1 \th July 1849 . 

Golab Singh and others, (Defendants,) Appellants, 
versus 

Baboo Ramessur Buksh Singh, (Plaintiff,) Respondent. 

The particulars of this case will be found in page 48 of the 
printed decisions of the Zillah courts, 12th June 1848. 

The case was remanded for re-trial by the judge with instruc- 
tions to examine the remaining witnesses to, and the writer 
of the deed.” 

These instructions have not been fully carried into effect. The 

remaining witnesses to the deed” have not been summoned ; the 
evidence of the writer only has been taken. 

The case is therefore again remanded, whh an injunction to the 
principal sudder ameen to pay careful observance to the former 
orders issued on the remand of the case. 

The value of the stamp on the petition of appeal will be refund- 
ed to the appellant. 


The 30th April 1851. 

No. 41 of 1849. 

Appeal from the decision of the fate Principal Sudder Ameen, Cazee 
Munohur Ally, dated 2nd August 1849 . 

Baboo Koonwur Singh, (Plaintiff,) Appellant, 
versus 

Isree Singh and others, (Defendants,) Respondents. 

The plaintiff in this case claimed the right of pre-emption of a 
certain estate, on the ground of vicinage, alleging the due perform- 
ance of the demand and protect prescribed by law. 

The defendant denies both the right and the performance 
allied. 

principal sudder ameen laid down the issue of the case to be 
** the performance or non-performance of the demand protect,’’ 
thus excluding from enquiry the very essence of the claim on 
which the action is founded, viz.^ the right of the plaintiff to 
pre-emption. 



12 


ZILLAH SHAHABAD. 


The decree^ dismissing the plaintiff’s claini^ passed on so inaccu- 
rate a determination of the issues of the case, is manifestly imper- 
fect and cannot be upheld. 

The case is accordingly remanded for re-investigation. 

The appellant will obtain a refund of the value of the stamp. 

The 30th April 1851. 

No. 42 of 1849. 

Appeal from the decision of Cazee Munohur Ally, late Principal Sudder 
Ameen, dated 2nd August 1849. 

Rajbhookun, (Plaintiff,) Appellant, 
versus 

Isree Singh, (Defendant,) Respondent. 

The plaintiff in this case claims the right of pre-emption of a 
certain estate, purchased by Isree Singh defendant, on the ground 
of partnership, alleging the due fulfilment of the prescribed 
demand and protect 

The defendant without denying the plaintiff’s right to pre-emption, 
pleads the non-fulfilment of the demand and protect as required 
by law. 

The estate under dispute is the same as that claimed on the 
same title by the piaintiff in case No, 41. 

The same inaccuracy is apparent in the determination of the 
issues as in the other case. 

Whether the defendant denies, admits or passes over the ques- 
tion of the plaintiflTs right to pre-emption, it is clear, that such a 
right, being founded on special incidents, should be clearly esta- 
blished before the subsidiary points of the case are entered upon. 

A decision based upon an enquiry, from which the essential 
point of adjudication has been excluded, cannot possibly be upheld. 
The case is accordingly remanded for investigation de novo^ and as 
the property claimed under the right of pre-emption is identical 
with that in No. 41, the principal sudder ameen is directed to take 
up both the cases together, with a view to the determination of the 
relative rights of the claimants. 

The value of the stamp paid for the petition of appeal will be 
refunded to the appellants. 
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F, SKIP WITH, Esq., Officiating Judge. 


The 2nd April 1851. 

No. 55 of 1851. 

Appeal from the decision of Baboo Hergouree Bose, Moonsiff of 
Russoolgunge, dated 20th January 1851 . 

Jumsheer Khan and Nehar Khan, (Plaintiffs,) Appellants, 

versus 

Shunukram and others, (Defendants,) Respondents. 

The respondents, who are heirs of Suroopram, sued the appellants 
for the value of a bond given him on the 9th Choitro 1254. 

The appellants denied all knowledge of the bond, and pleaded a 
quarrel with the respondent regarding land, ^nd that Jumsheer was 
in Calcutta on the date of the alleged transaction. 

The bond was duly proved, and as Jumsheer Khan’s witnesses 
contradicted themselves regarding the month he had gone to Cal- 
cutta, and the person with whom he had gone as servant, the moon- 
siff decreed the case, observing that although a quarrel between 
the parties appeared to have t^en place relative to a talook, it had 
not occurred till after the money was lent, and that the transaction 
was highly probable as the parties were sharers in the estate. 

The appellants urge that the moonsiff held no prodfeeding under 
Act XV. of 1850, that he never examined the writer of the bonder 
deputed an ame^ to hold a local investigation. That Churunram 
Deb and Fakeer Mahomed were irregularly examined, as their 
names were not entered in any list, and that their plea of enmity 
and the absence of Jumsheer in Calcutta on the date of the transac- 
tion are proved. 

Judgment. 

The proceeding required by Act XV. of 1850 i^ dulv filed. The 
deputation of an ameen is quite unnecessary, and the appellants 
have not entered the name of the writer of the bond and conse- 
quently he would not be examine<|.^ Thpre is no irregu|arity with 
regard to the depositions of Ch^trmratn and Fakeef 'Mahomed. 
The latter was duly summoned an#uie respondents corrected their 
list of witnesses, saying they had erroneously entered Bulram Deb 
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instead of Churunram Deb, and the subpoena was issued correctly^^^ 
^The plea of enmity is unavailing and is not duly proved, two- wit- 
nesses depose to having heard of a quarrel between the parties, but 
one says it arises from a dispute about land and the other about a 
boat. The evidence regarding Jumsheer’s absence is very contra- ^ 
dictory, two witnesses agree as to the month he was in Calcutta, 
and although the appellant states he went with Osor Baboo to 
sell flax, the witnesses say Ulloder merchant was the person who 
employed and not Osor Baboo. I therefore dismiss the appeal 
and fine the appellants two rupees, as their appeal is vexatious 
and litigioul. 

The Sth April 1851. 

No. 7 of 1851. 

Appeal from the dedeioh of Moulvee Saadut All}/, Principal Sudder 
Ameen, dated BOth March 1850. 

Bimola Dossee, mother and guardian of the children of Goroo- 
pershad, deceased, (Plaintiff^) Appellant, 

\)er8ue 

Dullookhan and others, (Defendants,) Respondents. 

The appellant’s husband Goroopershad stated that his father 
Nundkishore died jfi J.224, leaving him and two brothers his lueirs; 
that they divided his property among them ; but that some rent-l^ee 
lauds called .Golam Huar^^t, purchased by their father Shah Gi^a 
Hus^e^ remained in their joint occupation; that Dabeepershad, 
his elder brother, had charge of the papers connected with the 
estate, and that the respondent pretended he had boughl^ ^e 
rent-free Iwds of him in 1245; but as he had no powers to eell, 
the whole he brought the {^resent action to recover &om‘ him 
one-third, being his share of the lands, together i^lthmeshe profits! 
On his death his wife became his represehtative* ^ 

Sdrdar Ehan and others object that the . appellant has not stated 
the date of his father’s alleged pnrchase; tW.jteitber his, father; 
nor he had ever had possession the which in, reality lb«4> 
longs to themi and that Guda Hussen could never have sold it af(\ 
he was hot the proprietor of the whole ; that, if they had been 
possession, their names would have been recorded \s proprietors, 
and they would have defended tBe suk brought by Government for 
its resumption, which they did not do;«and .thatfnr1h6rthey ad^ 
ed no claim to it on the issue (sf the proclamatioh by , ihe specif 
deputy collector ^ that^' jpor^ver, 8urdfr Khan pledged it as: 
rity for tl^ nazir of the eiyircoj^lt, and It inras reported to be . 
occupation,iahd that 

The appdl^t*8 husbaihjC in!®clej<dnddrjam^ iisr^^ 

nuitter and unnOc^^rJ^; repetmbn of the claim^ 
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date of purchase cannot be declared, as the brother had chat^ of, 
and Vili n6t produce the deed of sale; that his name was not 
recorded as'^rojjjrifetor, because he was absent from the district, and 
that the land was measured after he was dispossessed, but that it 
has been duly recorded in the deed of butwarrah. 

The principal sudder ameen states in his decision that the appel^ 
lant has altogether failed to prove that her husband’s father ever 
purchased the land from Guda Hussen, or that either of them ever 
held possession of it, and he then proceeds at very unnecessary 
length to show that the respondent had proved his deff^nce in all 
respects. He accordingly dismissed the claim. 

The appellant commences her appeal by stating that it is noto- 
rious that her husband’s father purcnased the estate, and she then 
proceeds to find fault with the evidence offered by the respondent,* 
and finishes by stating that her case is proved a decision of the 
moonsiff of Russoolgunge, dated 22nd March IS'jS. 

♦ JuBGM^iNT. 

It is unnecessary to notice the appellant’s ob^ctions to tlie res-^ 
pendent’s evidence, as she has altogether failed to produce any evi- 
dence in support of her own claim. She admits that the deed of 
sale, the very foundation of her claim, is not forthcomitig, and she 
bas been unable to rive any proof that her ^usband, or bis father 
or brothers ever held possession of the estate. »The decree men- 
tioned in her ajppeal does not help her in the least. It was founded 
^peh a claim mr rent, in which DuUoq Khan filed a petition, sttit^ 

’ if^he had bought the lands from Dabepershad; but this stateifibnt 
can, in no way, prove her claim. 1 ther^ore confirm the decision 
of ^e principal strider ameen, and dismiss the appeal# 

Tfae|ittention of the principal sudder ameen will be called to the 
unnecessary length of the pkadinga# « 


— - — 4 

The IwH 1851 # 

Np* 9 of 1850# 
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pal and interest of revenue paid by him on Sliamram Roy’s behalf 
for the years 1245 and 1247, and on behalf of his representatives 
for the years 1250 and 1251. 

The respondents deny that Sham Soonder ever paid Shamram 
Roy’s share of the revenue; but urge that he paid it himself through 
his agents Perkash Chunder Roy and Goremonee Das, and that 
after his death Sham Soonder collected the rents himself, and 
liquidated the revenue from them, and that, moreover, he had 
borrowed several sums of money from Shamram^ to recover which 
they had i^ought actions against him. 

The principal sudder ameen decided against the claim as he 
considered it proved ; that Perkash Chunder was a servant, and 
Goremonee, a relative of Shamram Roy, and by them the greater 
part of the revenue was paid ; and that the ledger books of the 
deceased showed that various sums were paid to them on account 
of revenue ; that Sham Soonder owed various sums of money to 
Shamram Roy, and yet had never demanded from him a set off on 
account of the present claim, which indeed he never advanced till 
the heirs of Shamram sued upon the bonds, and that after the 
death of Shamram Roy, Sham Soonder himself and his gomashta 
collected the rents, and from them liquidated the revenue, and yet 
he had omitted to file any debtor and creditor account. 

The appellants urge, first, that it is proved that Perkash Chunder 
and Gkiremonee wefe the agents of Sham Soonder, and obtained 
from the collector’s treasurer receipts for the revenue paid by them ; 
seeondly, that the account books of Shamram do not tally with 
his defence, or the receipts received from the treasurer; thirdly, 
that when Sham Soonder borrowed money, it Was unnecessary to 
mentioii the present claim ; fourthly, that Manick Chund was the 
gomaslilk o^both parties, and that Pagulram Mundul was appoint- 
ed to eoUeot from several talooko, and that there is no^evidence to 
show that be paid the reveifde from tiie rents collected from the 
estate. 

i Judgment. 

In this case it is necessary to consider the claim advanced, 
under two heads, first, th@ sums, alleged ^ have I>een paid on 
behalf of Shamram Roy for the years 124S ana 1247 ; and secondly, 
those alleged to have beOn paid on behalf of the" appellants in the 
years 1260 ands 1251. ^ 

The evidence addtiysed in the case proves that Perkash Ohiinder 
and Goremonee were the agents 6f . both parties, and ^at by them 
the greater part of tlw revenue, the iiu^ect of the present actiop, 
was paid. ^ Perkash C^nhdeijs dead andtOhremonee has not been 
cited by inther party; hiit.th||^pef)|nt hat produced several wit- 
nesses to prove that ^ rOv^me^ jAud by ' them Vas to them 
by Sham Soonder, I can give, hpweVer, *on credeiiae to^tbeir testi- 
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mony, Munoo Singh mentions various sums paid by him on vari- 
ous dates in a very exact manner ; but it is impossible he could have 
done so unless he had been tutored. He himself throws doubt 
upon his own testimony by saying that he was always present 
when Sham Soonder paid or received any money, but that he was no 
servant of his, but attended him because he was a rich man. 

Bishtopershad Dutt says. Sham Soonder paid the money to him 
and Goremonee and Perkash Chunder, and that he fetched it 
from his own house ; but it is shown by the bonds that at this 
very time Sham Soonder was a needy man, and had borrowed 
money from Shamram Roy; and it is not ever pretended that 
the money so borrowed was applied by him to the liquidation of the 
revenue. The ledger books of Shamram Ray, which are old and 
worm-eaten, are not called in question by the appellant, and yet in 
them various sums are entered as paid on account of the revenue 
of the talook Pertaub Roy, No. 161 , to Perkash Chunder or others 
on or about the dates recorded in the collector’s receipts. As point- 
ed out by the appellant there are discrepancies between the books 
and defence and dakhillas ; but they are immaterial, for in pome 
places more in others less than the sums mentioned in the defence 
are written off as expended, so I consider it proved that the money 
paid by Perkash Chunder and others was, in reality, given to them 
by Shamram Roy, - • 

With regard to the second head, it is proved* b;f the respondents’ 
witnesses, and Bishnoj>ersad Dutt, a witness of the appellant, that 
after the death of Shamram Roy, Sham Soonder and his gomashta 
Manick Chunder, collected the rents, and it must be presumed that 
they w^ere applied to the liquidation of the revenue, and although 
the appellant asserts that Manick Chunder was the agenkof both 
parties, there is no evidence in support of the assertion. F^ulram 
was, as the appellant states, appointed as mundul for several ialooks, 
but this appears to be immaterial to the point at issue. Under these 
circumstances, I confirm the decision of the principal sudder ameen, 
and dismiss the appeal. 

The 2l8T April 1851 • 

No, 154 OF 1849* 

Appeal from the decision of Baboo Sharodapershad Ghose^ Moonsiff of 
Ajmereegunge, dated 30 th April 1849. 

Rajkishore Das, (Defendant,) Appellant, 
versus 

Sheikh Meher Oollah, (Plaintiff,) j^spondent 

The respondent sued to tiecover^ 50 ftipees extorted and 29 
rupees worth of property plundered: iirom him by the appellant on 
the 9th Kartick 1252, 
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The appellant pleaded that there is an old enmity between him 
and the respondent and his brother^ and that both parties brought 
complaints before the magistrate ; that he was fined for assaulting the 
respondent, and that his countercharge was wrongfully dismissed ; 
not having received a full investigation. * 

The moonsiff deputed an ameen to hold a local investigation, who 
reported the claim not proved ; but the moonsiff, disregarded his 
opinion, and relying on the depositions of the witnesses taken before 
himself and the previous investigations and decisions of the magis- 
trate and sessions judge, decreed the claim. 

On the 3rd of April 1850, my predecessor recorded his opinion 
that there was no proof of the respondents having been robbed of 
29 rupees worth of property, and compelled to pay rupees 50 in 
cash, and he therefore reversed the moonsiff’s decision, and dismissed 
the claim. 

The respondents appealed specially to the Sudder Court, who re- 
versed the decision on the 19th August 1850, as they considered 
the decisions of the magistrate and sessions judge entitled to res- 
pect, and that it behoved this court to state its reasons for setting 
them aside. They ruled also that the reasons of appeal should be 
clearly set forth. 

The case was taken up in March, and the following objections 
were recorded for decision ; 

First, that thei^e is enmity existing between the parties ; second- 
ly, that the decisions of the criminal courts in which the moonsiff’^s 
decision is based are incomplete ; thirdly, that the respondent states 
that the affair took place, it is alleged, at Kumalpore Ghat, and yet 
no witness from that village has been cited by the respondent; 
fourthly, that in the criminal courts the respondent charged one 
Soobul Das with plunder; but that as no such person is in existence, 
he has fraudulently sued him as Dagoo Das alias Soobul Das ; fifth- 
ly, that there is no person of the name of Sobbul Das in mouza 
Mohumudpore, no Lochun in Kumalpore; that Lakoo Kybert 
died before the institution of the suit, and that Gooloo is gone to 
Gownpore ; sixthly, that he charged him before the magistrate with 
carrying the plunder into effect as on behalf of Oosubram as his 
mooktear, and yet that he has not brought his action against 
Oosubram Pal at all. 

Judgment. 

From the papers filed in the case it appears that a quarrel sub<- 
sists between the parties relative to some land ; but it is evident 
that in consequence of this dispute the appellant illtreated the 
respondent as set forth in the plaint, and provra before the criminal 
courts. The only reaspn assigned by the appellant for considering 
the decisions of the foi\jdaree bourts incomplete is, that a local in- 
vestigation was not held. This is no valid reason both parties pro- 
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duced their evidence before the magistrate and it was clearly prov- 
ed that the respondent was imprisoned by the appellant on the 
9th Kartick 1252, the very date on which the appellant brought 
the countercharge against the respondent The appellant’s charge 
was consequently dismissed by the magistrate, and he was fined 
for illegally imprisoning the respondent, and he has adduced no- 
thing in the present case to lead me to suppose that that decision, or 
the decision of the sessions judge, which upheld it, was wrong. The 
ameen indeed deputed by the moonsiff has recorded his opinion 
that the case was not proved, but his opinion is' based upon insuf- 
ficient evidence. Certain witnesses, who deposed before him stated 
they did not see the plunder while others as positively deposed to 
the fact. The witnesses on behalf of the respondent live close to 
Kumalpore, so that they be considered to be as good evidence as if 
they lived in Kumalpore itself, and they depose that Soobul Das is 
some times called Dagoo Das, and that Soobul and others have 
changed their place of abode since the plundering was effected, so 
that the 4th, 5th and 6th pleas of the appellant are unavailing. 
The respondent’s pleader explains that his client purposely omitted 
to sue Oosubram, as although he charged him in the criminal 
courts, he was unable to prove, charge against him. This expla- 
nation is to me satisfactory. I confirm the moonsiff’s decision, and 
dismiss the appeal, with costs. ^ 

• • 

The 21st April 1851. 

No. 40 of 1851. 

Appeal from the decision of Baboo Sharodapersad^ Moonsiff of Jjmeree* 
gungcy dated 28th December 1850 . 

Bussooram Shah, (Defendant,) Appellant, 
versus 

Rammohun Shah and another, (Plaintiffs,) Respondents. 

The respondents brought this action to set aside a summary 
decree for rent of a deputy collector, dated the 16th June 1849, 
alleging that they held no land of the appellant, who called himself 
a putneedar, and they denied that they had ever executed to him a 
kubooleut. 

The appellants pleaded that the respondents occupied their land 
in 1250, and that on suing them for rent they paid it, and that they 
had done so till 1253 ; that mi the 11th of Bysaclf 1254 they 0 %^ 
cuted a kubooleut jointly with Ramshah and others for the land in 
their occupation, but that withholding the rent he sued them and 
obtained a decree. 

The moonsiff has given an opinion that the respondents are 
not the ryots of the appellant, and that they pay rent to moulvee 
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Idris Khan’s descendants^ and he therefore reversed the decision of 
the deputy collector, and hence the appeal. 

Judgment. 

The only point in this case for the moonsiff to decide was, did the 
respondents voluntarily execute the kubooleut or not; but upon this 
point he has not given any decision. The regular suit to reverse a 
summary decision is declared to be regarded as an appeal, and the 
moonsiff therefore ought to have stated his reasons for setting 
aside the decision, of the deputy collector, but this he has omitted 
to do. I therefore reverse his decision, and return the papers to him 
that he may dispose of the case as above pointed out to him. The 
appellant is entitled to the value of his stamps. 


Tii£ 23 rd April 1851. 

No. 1 of 1850. 

Appeal from the decision of Moulvee Nazeerooddeen Mahomed^ Sadder 
Ameen, dated 6th August 1850. 

Chunder Debeah, relict of Ramkanie Surmah, Appellant, 

verms 

Lalchund Das, Respondent. 

This is a suit for^fupees 546, being the value of a bond, with 
interest, given by Ramkanie, deceased, to the respondent, on the 
19th Assar 1253. 

Ramkanie denied the transaction, and pleaded a quarrel with 
the respondent relative to land, which rendered it altogether 
incredible. 

The respondent admits that he has sued Ramkanie jointly with 
others for possession of land, but urges that he borrowed the 
money for the purchase of another estate from which he said he 
would satisfy his claim. 

The principal sudder ameen originally tried the suit and dismiss- 
ed it as not proved ; but his decision was reversed on the I4th 
September 1848, and the case was transferred to the court of the 
sudder ameen, who had in the mean time been appointed. 

He states, in his decision, that the execution of the bond is duly 

! )roved by witnesses, and that their testimony is supported by the 
edger in which the transaction is entered; that it is true the 
respondent has sued Ramkanie for the recovery of land ; but that 
this does not render the transaction improbable as be may have 
lent the money either with the view of obtaining interest on it or 
with the view of softening Ramkanie, so as to induce him to desist 
fmm i(^6fering any opposition to his claim upon the lands. 

IQmt the transaction is a matter of general notoriety, and that 
Site fakeels of the court of the moonsiff of Russoolgunge and 
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other respectable persons have deposed to its being so, and thougli 
Ramkanie’s signature on the bond is dissimilar to that on the 
vakalutnamah filed in the case, yet it agrees with his signature on 
many other papers filed in the judge’s office, so that he has doubtless 
altered his usual style of writing, when he signed the vakalutnamah 
with the intention of throwing doubts upon the signature, upon the 
bond. He therefore decreed the case. 

The appellant, who represents Ramkanie, urges, first, that the 
existence of a quarrel relative to land is duly proved, and that ’ 
the witnesses, who have deposed to the execution of the bond live 
a long way from the residence of the parties ; secondly, that the 
respondent says her husband borrowed rupees 100, on the 18th 
Assar only, as he had no stampt paper, and rupees 500 on the 19th, 
when he repaid the first 100 rupees, and that the bond itself proves 
the falsehood of the assertion as the paper on which it was engross- 
ed was purchased previous to the date of the transaction ; thirdly, 
that the assertion of the sudder ameen that the respondent lent 
him money with the view of softening him or of obtaining interest 
is a pure assumption, as the respondent has not advanced any 
such plea; fourthly, that the witnesses contradicted themselves 
as to the place where the bond was written ; fifthly, that the evi- 
dence of Jegernath and Sirikishen disprove the claim relative to 
the land, and that a letter filed to prove Rjimkanie’s admission of 
the debt is inadmissible, it not having been filed till two years 
after it had been called for ; and lastly, that the suit for land was 
instituted previous to the present action, and yet no mention of this 
was made, and that he (Ramkanie) offered to pay the respondent’s 
claim if he would swear to its being just, but that he refused 
to do so. 

, Judgment. 

After reading through the evidence filed in the case, I can dis- 
cover no reason for disagreeing with the opinion expressed by the 
sudder ameen. The suit for land was disposed of by me on the 
25th of March last, and nothing in that case transpired to show the 
improbability of a money transaction between the parties. I entire- 
ly coincide with the view taken of this point by the sudder ameen. 
The statement made in the second plea was not advanced by the 
respondent in bis pleadings in this case ; but it is mentioned m his 
petition of appeal. In it he says he had not the stampt paper for a 
bond, evidently meaning with him when he was borrowing the 
money, so that the pur^ase of the stampt paper three or four days 
before does not affect his statement in the least 

The discrepancies alluded to by the appellant in the fifth plea are 
immaterial. Some of the witnesses say the bond was written in 
the south dullan, others in the western one of the house; but all 
agree as to the transaction, and the pleader of the respondent 
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explains that it is one dullan with a passage running through it. 
The other pleas advanced require no special notice. I therefore 
confirm the sqdder ameen’s decision, and dismiss the appeal, with 
costs. 


The 29th April 1851. . 

No. 15 of 1850. 

Appeal from the decision of Moulvee Saadut Ally Khan Bahadoor, 
Principal Sudder Ameeti, dated 2^tk September 1850 . 

Dolegobind Das and others. Appellants, 
versus 

Mahomed Nazir Chowdree and others. Respondents. 

The appellants, who are auction purchasers, brought this action 
to recover possession of 73 k. 2 js. 1 r. 1 p. of land, alleged by them 
to be situated in mouza Doouj, and appertaining to their talook 
No. 4, Asodool Reza, pergunnah Jowar Buniachung. 

The respondents pleaded that the lands are situated in mouza 
Deraye, and appertains to talook Mahomed Ashruf, No. 8, pergunnah 
Khalisa Betal and talooks Mahomed Samee No. 9, and Mahomed 
Nazir No. 10, and Rajindro Ram No. 5, pergunnah Nawara Betal ; 
and that they have hfld undisputed possession since the year 1816, 
when their father was put in possession in virtue of a decree 
obtained by him under Regulation XLl^. of 1793. 

The particulars of this case are fully set forth at page 83 for 
the decisions of this district for the 1st June 1849. 

The decision of this court was reversed by the Sudder Dewanny 
Court on the 6th March 1850, for the following reasons : — "The 
lower courts grounded their dec^ion upon the dispossession of 
plaintifPs predecessors and the possession of the defendants from 
1816 to 1835, which, in their view, was held adverse to the plaintiffs 
also, and dismissed their plaint 

"The provisions of Section 29, Rugulation XL of 1822, transfer 
to an auction purchaser of the estate all the property and privileges 
which the engaging party possessed and exercised at the time of 
settlement free from any accident, incumbrances, &c. Evety suc- 
ceeding auction purchaser has therefore a new ground of action.” 

The case was therefore returned for disposal on its merits to 
the principal sudder ameen. In his present decision that officer 
observes that with '^me trifling difference the boundaries of 
the lands claiimed are agreed upon by both parties, but ^ that 
neither party can give any evidence that the land^ were 
held by the owners of the respective talooks in dispute at 
the decennial settlement ; that the mouzawaree papers 
merely redord the amount of land and the names of the villages 
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where it is situated^ but not the boundaries, and that therefore .the 
case must be decided by the best evidence the parties can give. 
On behalf of the appellant the best evidence offered is a dec|^ of 
the provincial court, dated the 12th December 1829, to which the 
respondent was not a party. It was in favor of Bahadoor Reza, the 
former proprietor, and lands asserted to lie within the boundaries 
laid down in the present plaint were awarded to him. Those 
boundaries were not laid down in the original plaint, nor in appeal 
before the judge ; but a statement of them was filed in the 
provincial court of appeal, and the principal sudder ameen 
therefore did not consider them to be conclusive evidence, 
especially as Mahomed Reza never took out execution of the 
decree. He considered the decree to have been obtained in 
collusion with Durpnarain and others, the appellants in the case. 
The next best evidence filed is a mortgage deed of the lands in the 
village in dispute given by the former proprietor to one Jeetram, 
but no boundaries are mentioned therein so that this was deemed 
by him insufficient The testimony of the witnesses of both parties 
he rejected as utterly worthless. 

The defendants filed a decree obtained by their svncestors on 
the 17th February 1816 against Durpnarain, (the adverse party 
in Bhadoor Reza’s suit) and the boundaries of the lands given in 
that decree are precisely similar to those laid down in the present 
claim ; that decree clearly shows that the hmd^ belonged to the 
respondent’s talooks, and they have been held as part of them ever 
since 1816. He considered the appellant to have failed in proving 
his claim, and he therefore dismissed it. 

The appellant denies that there was any collusion between the 
parties mentioned above in the court of appeal, and considers his 
claim proved by tlie decree so obtained as well as by the mortgage 
bond of Jeetram, and he urges that the zemindar did not take out 
execution of decree as the adverse party quietly resigned the lands 
into his possession. 

Judgment. 

I agree with the principal sudder ameen in considering the 
appellant to have totally failed to show that the lands in dispute 
were held by the former proprietor at the decennial settlement, and 
he admitted indeed in the lower court that he had no evidence to 
offer. The decree upon which he founds his claim I consider 
worthless. In the two first cdunts no boundaries were laid down 
by the claimant, and though he filed in the coqrt of appeal a state- 
ment of them and obtained a decree agreeably to them, no enquiries 
were made as to their correctness. Whether Ae^fefore the decree 
was obtained collusively, or not, signifies little. The boundaries 
so inserted cannot be considered evidence, especiallv against 
who was not a party to the suit. The mortgage bona is useless aa 
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eyidetice in the present claim, for there are no boundaries mention-* 
ed in it, and it is open to suspicion, but though k was given after 
the decree laying down the boundaries was passed, no boundaries 
are mentioned in it The appeal is dismissed, but the respondent, 
who has not been summoned, must pay his own costs. 


The 30th April 1851. 

No. 1 of 1851. 

Appeal from the decision of Moulvee Nazeeroodeen^ Budder Ameen^ 
dated Wth February 1851. 

Kishen Ghunder Soormah, Appellant, 
versus 

Doorga Ram Pal and others. Respondents. 

The respondent sued to obtain possession of 10 k. 1 k. 3 p. of 
land, situated in mouza Halhaleah, as appertaining to his talook 
Lubinee Das, No. 1. 

The appellant pleaded that the lands belong to talook Suloo 
Bunnoo No. 98, and are situated in mouza Pilampore. 

The sudder ameen has decreed possession, observing that the 
respondent has proved his title to the talook and his right to the 
disputed lands by the mozawaree papers, chittas and oral evi- 
dence adduced by him, and that the appellant has omitted to hie 
any evidence whatever; that an ameen twice deputed to measure 
the lauds and compare them reports them to belong to the respond- 
ent, and that this met is further borne out by some penal recogni- 
zances entered into by the appellant to keep the peace. 

The appellant merely states, in his appeal, that there was a dis- 
pute between him and the respondent for some land situated to the 
south-west of the land now claimed, and that in consequence thereof 
both parties were bound down to keep the peace ; that he objected 
to the ameen’s local investigation, and still objects as he was not 
present when it was made. 

Judgment. 

The groupds of appeal are not sufficiently specified. The ar 
lant states nothing for the court to df cide upon, nothing to lead one 
to suppose that the decision is incorrect On examining the record 
I observe that on t|^ ameen's sending in his report, the appellant 
presented a pe^^tion, sa 3 dng it was incorrect, and praying that 
another ameen might be sent out The particular reasons of his 
dissatisfaction were not set forth, but the sudder ameen directed 
ihe ameen to hold a second investigation. This he did, and the 
on his report being filed, merely gave in a petition, stating 
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that he had not gone to the ground; but he did not ask the sudder 
apaeen to enquire into his ^legation, nor did he, as he has done 
here, say he was not present when the investigation was held. His 
plea here shows that the former one was incorrect. I see no reason, 
and the appellant has advanced none for questioning the propriety 
of the sudder ameen’s decision, and I accordingly confirm it, and 
dismiss the appeal. 
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Present : H. STAINFORTH, Esq., Judge. 

The 14th April 1851. 

No. 100 of 1850. 

Appeal from the decision of Moulvee Rumeezoodeen^ Moonsiff of Noor- 
nugger^ dated 2Ath April 1850. 

Nubkislien Rai, Appellant, 
versus 

Bukahoo and Alali Buksh, (Plaintiffs,) Respondents. 

Appellant sued for rupees 4, 13 annas, 9 pie, the rent from the 
12th Phalgoon 1251 to 25th Poos 1256, of a piece of ground his 
property, under purchase on the former date, with interest. 

Bukahoo filed an answer resisting the claim, and declaring the 
land to have been the property of Madhoo ^am and others, and to 
have been purchased in 1251 by Ameena Beebee, to whom he 
pays rent, 

Ameena Beebee filed a petition in which she alleges purchase of 
the land from Madhoo Ram, on the 8th Bhadoon 1251 ; and that 
she has since received rent, &c. 

Appellant filed a reply in which he declares purchase from Imdad 
Alice, a former moonsiff^ who had bought it in his wife’s name. 

The moonsiff (Moulvee Rumeaeoodeen) dismissed the suit, because 
appellant’s possession was not proved, seeing that it was not proved 
that the person from whom he declares purchase had ever received 
rent for the land, and was moreover proved by appellant’s witnesses 
to have executed a kubooleut in favor of Ameena Beebee; and 
because it was improper to give a decree for rent till the question of 
proprietary right should be determined, &c. &c. 

Appellant now urges that one of the persons sued, conscious 
that the claim was just, had not resisted it, while the other had 
been gained over, that he is in possession, &c. 

Judgment. 

Appellant, on his own showing, has never received rent on 
account of the land for which he now claims it, and his right to do 
so is impugned by Ameena Beebee, under plea of pur^ase by 
herself, and it is, moreover, resisted by one of the persons sued, the 
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other not appearing. Under these circumstances, until the question 
of proprietary right be determined between the conflicting claimants 
to it, no decree can pass in appellant’s favor for the rent which 
he claims. 

It is thebefobe obbebed, 

That the decree of the moonsiff be affirmed, and the appeal dismiss- 
ed; appellant paying the costs of his appeal, and Ameena Beebee 
her own costs. 


The 14th Apbil 1851. 

No. 101 of 1850. 

Appeal from the deeieion of Moulvee Rimeeeoodeen, Momnff of Noor- 
nagger, dated 2Ath April 1850 . 

Nubkishen Bai, Appellant, 
versus 

Mahomed Summee, Respondent 

Appellant sued for rupees 4, 13 annas, 9 pie, the rent of a piece 
of ground, from the 12th PhaJgoon 1251 to the 25th Poos 1256, with 
interest; declaring purchase on the former date. 

Mahomed Summee answered resisting the claim, and pleading 
that he paid rent to Ameena Beebee, who purchased the land in 
1251 B.S. ‘ 

Ameena Beebee filed a petition opposing the claim, and alleging 
purchase of the land on the 8th Bhadoon 1251, and being in the 
receipt of rent &om Mahomed Summee. 

The moonsiff (Moulvee Rumeezoodeen) referred to his decision, 
appealed under No. 100, and dismissed the claim. 

Appellant now avers the denial of respondent to be collusive, 
and tW his (appellant’s) possession is proved. 

Judgment. 

Appellant, on his own showing, has never received rent for the 
land; the person sued avers that he ^ays to Ameena Beebee, who 
declares that the land is her’s, and that she receives the rent 
Under these circumstances until the question of proprietary right 
be decided between appellant and Ameena Beebee, no such decree 
as the one sought from me can pass in appellant’s favor. 

It is thebefobe obdebed. 

That the appeal be dismissed, and the decree of the moonsiff 
affirmed; apj^lant paying the costs of his appeal, and Ameena 
Beebee her owe costs. 
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The 14th April 1851, 

No. 102 of 1850. 

Appeal from ihe decision of Moulvee Rumeesoodeen, Moonsiff of Noor^ 
nugger^ dated 2Mk April 1850 . 

Nubkishen Rai^ Appellant, 
versus 

Mahomed Suffee, Respondent. 

Appellant sued for rupees 4, 13 annas, 9 pie, the rent of a 
piece of ground, from the 12th Phalgoon 1251 to the 25th Poos 
1256, with interest; declaring purchase on the former date. 

Mahomed Suffee answered, resisting the claim, and pleading that 
he paid rent to Ameena Beebee, who purchased the land in 1251 
B. S. 

Ameena Beebee filed a petition, opposing the claim, and alleging 
purchase of the land on the 8th Bhadoon 1251, and being in the 
receipt of rent from Mahomed Shuffee. 

The moonsiff (Moulvee Rumeezoodeen) referred to his decision, 
appealed under No. 100, and dismissed the claim. 

Appellant alleges that his possession is proved, and that the 
defendant's denial is collusive. 

Judgment. 

• 

Appellant, on his own showing, has never redbived rent for the 
land ; the person sued avers that he pays to Ameena Beebee, who 
alleges that the land is her’s, and that she receives the rent. 
Under these circumstances until the question of proprietary right 
be decided betvreen appellant and Ameena Beebee, no such decree 
as the one sought from me can pass in appellant's favor. 

It is thebeeore ordered, 

That the appeal be dismissed, and the decision of the moonsiff 
affirmed ; appellant paying the costs of his appeal, and Ameena 
Beebee defraying her own costs. 

The 14th April 1851. 

No. 103 of 1850. 

Appeal from the decision of Moulvee RumeetoodeeUy Moonsiff of Noor^ 
nugger^ dated 2Ath April 1850 . 

Nubkishen Rai, Appellant, 
versus 

Mahomed Alee and others. Respondents. 

Appellant sued for rupees 4, 13 annas, 9 pie,the rent for a piece 
of ground, from the 12th Phalgoon 1251 to the 25th Poos 1266, 
with interest ; declaring purchase on the former date. 

Mahomed Alee, Puzul Alee, and Mabsoo confessed judgment 
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Ameena Beebee filed a petitioti^ opposing the claim^ and alleg- 
ing purchase of the land by herself on the 8 th Bhadoon 1251^ and 
that she receives the rent of it 

The moonsifF(Moulvee Rumeezoodeen) referred to his decision, ap- 
pealed and decided this day under No. 100, and dismissed the claim. 

Appellant now urges that the confessions of judgment entitle him 
to a decree in his favor. 

Judgment. 

The fact of the person sued having confessed judgment does, in 
my opinion, entitle appellant to the decree sought by him, which, 
however, will, of course, have no prejudicial effect on any claim which 
Ameena Beebee may wish to prefer or on possession if she holds 
any. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the claim decreed, 
with costs and interest to date of realization against the persons sued. 
Ameena Beebee will defray her own costs. 

The 14th April 1851. 

No. 104 of 1850. 

Appeal from the decuion of Moulvee Rumeezoodeen, Moonsiff of Noor* 
nupger, dated 2Ath April 1850. 

‘ ^ubkishen Rai, Appellant, 
versus 

Sheikh Budhoo, Respondent. 

Appellant sued for rupeies 4, 13 annas, 9 pie, the rent of a 
piece of land, from the 12th Phalgoon 1251 to the 25th Poos 1256 
B. S., with interest ; declaring purchase on the former date. 

Sheikh Budhoo confessed judgment 

Ameena Beebee filed a petition, opposing the claim, and alleging 
purchase of the land by herself, on the 8th Bhadoon 1251, and 
that she receives the rent of it 

The moonsiff (Moulvee Rumeezoodeen) referred to his decision, 
appealed and decided this day under No. 100, and dismissed the 
claim. 

Appellant now urges that the confession of judgment entitles 
him to a decree in his favor. 

Judgment. 

The fact of the person sued having confessed judgment does, in 
my opinion, entitle appellant to the decree sought by him, which, 
however, will, of course, have no prejudicial effect on any claim, 
which Ameena Bebee may wish to prefer on possession, if she 
holds it ^ 
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It is thebefobe obdebed. 

That the decree of the moonsiff be reversed, and the claim decreed, 
with costs and interest to the date of realization against the person 
sued. Ameena Beebee will defray her own costs. 


The 14th April 1851. 

No. 105 of 1850. 

Appeal from the decision of Moulvee Rumeezoodeen^ Moonsiff of 
Noornugger^ dated 24tk April 1850. 

^ Nubkishen Rai, Appellant, 
versus 

Mahomed Hossein and others, (Plantiffs,) Respondents. 

Appellant sued for rupees 4, 13 annas 9 pie, the rent of a piece 
of ground, from the 12th Phalgoon 1251 to the 25th Poos 1256, 
with interest ; declaring purchase on the former date. 

Mahomed Hossein, Meelun and Shuddoo, filed a confession, of 
judgment. 

Ameena Beebee filed a petition, opposing the claim on the plea of 
her having purchased the land of the rent in suit on the 8th 
Bhadoon 1251, and having received rent. 

The moonsiff (Moulvee Rumeezoodeen) referred to his decision, 
appealed and decided this day under No. 100, and dismissed the 
claim. 

Appellant now urges that the confession of judgment is suiHcient 
to entitle him to a decree in his favor. 

Judgment. 

The confession of judgment appears to me sufficient to entitle 
appellant to the decree he seeks, ^uch decree will, of course, have 
no prejudicial effect on any claim, which Ameena Beebee may 
prefer or on possession, if she holds it. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the claim decreed 
against the person sued, with costs and interest to the date of 
realization. Ameena Beebee will defray her own costs. 
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The 14th April 1851. 

No. 158 of 1850. 

Appeal from the decuion of Moulvee TJllee Hyder^ Moonsiff of Comillah^ 
dated July 1850 . 

Bholaiiath Bhutacharj, Appellant, 
versus 

Ramkaunt Dut and Ramsontose Dut, Respondents. 

Appellant sued for Sicca rupees 27, with interest. He states 
that on the 19th Bhadoon 1248 T. respondeijt gave him a 
bond for the said amount, the balance of an old account, render- 
ing it payable 14 rupees on the 29th Maugh, and 13 rupees on 
the 29th Phalgoon of the said year ; but that the bond was stolen 
on the 3rd Jyte 1249, as stated to the magistrate on the 19th idem. 

Ramkaunt Dut filed an answer, denying having executed the 
bond, and there being any old balance due from him, and alleging 
that he would not give evidence in the case instituted under Act IV. 
of 1840 by Churamunee Surmah appellant’s brother; that he had a 
dispute in last Kartick with appellant, who wanted to catch fish 
in his tank, and that this suit has been made up in consequence, and 
he added that there was no statement how the alleged old balance 
accrued, &c., and jRat at the time the bond is averred to have 
been executed, his brother, Ramsontose (respondent) was a minor ; 
and he connected, on the fact that the suit was not instituted till 
eight years had elapsed after the date on which the bond is alleged 
to have been stolen. 

Appellant denies, in his reply, the assertion of enmity between 
the parties, observing that he is respondent’s priest; and that 
when a new document had been executed, there was no necessity 
for going into the particulars of Ithe old one ; tliat when the bond 
was executed, Ramsontose was twenty or twenty-one years of age; 
that he delayed in suing on account of respondent’s promises ; and 
that defendant offered 42 rupees to settle the claim after the insti- 
tution of the suit 

Ramkaunt Dut filed a rejoinder, supporting his answer, and alleg- 
ing that, if his brother were sent for, his age would be apparent 

The moonsiff (Moulvee Allee Hyder) held the evidence of the two 
witnesses adduced by appellant insufficient to establish his claim. 
He observed that they were illiterate, and that they did not live 
where the parties to the suit live : and he noticed that the list of 
property stolen, given to the magistrate by appellant’s brother, 
was not signed by the magistrate ; that the petition, which accom- 
panied it deprecated search ; and that the suit was preferred seven 
years after the alleged theft; and on these grounds, he dismissed 
the claim. 
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Appellant now urges that the evidence, to a bond, of persons who 
live at a distance is not invalid under any law ; that execution of the 
bond is proved ; that oral evidence is sufficient, under a decree of the 
Sudder Court, and one by this court to support a claim, if the bond 
be lost ; that the two remaining persons, who witnessed the bond 
have been gained over by respondents ; that, though the moonsiff 
has remarked on the suit having been brought seven years after the 
theft of the bond, the law allows a suit to be brought within twelve 
years from the cause of it; that as he had no clue he could only 
deprecate search ; and that the list of property stolen is mentioned 
in his petition, which bears the magistrate’s signature, &c. 

Judgment. 

Appellant states, in his plaint, that this suit is brought eleven 
years, three months, six days, after the date of the bond, and it may 
have been so preferred ; but there is no proof that it was instituted 
within the time allowed by the law, seeing that the witnesses have 
been unable to fix the year in which the bond was executed. Under 
these circumstances I must affirm the moonsiff’s decree, dismissing 
the claim as not being shown to have been brought within the pre- 
scribed time. 

It is therefore ordered. 

That the appeal be dismissed, and the decree of the moonsiff affirm- 
ed, with costs. • 


The Hth* April 185I, 

No. 179 of 1850. 

Appeal from the decision of Spud Ullee Hyder^ Moonsiff of Comillah^ 
dated 27th August 1850 . 

Gholam Russool an^ others. Appellants, 
versus 

Kurreem Buksh, Respondent. 

This case was decided exparie by the moonsiff, and it is useless 
to enter into its particulars, for the appeal and record of the case 
show that the witnesses to the proclamation of the institution of the 
suit are not such persons as are contemplated by Clause 1, Section 
22, Regulation XXIII. of 1814 ; moreover, the proclamation has been 
issued illegally, for by Clause 2, Section 22, Regulation XXIIL of 
1814, it should be the consequence of a certificate on the back of 
the notice ^^that after diligent search, the defendant cannot be 
« found, or that he has refused to give the required written ac- 
knowledgment,” and no such certificate either in the soorut- 
haul brought in by the peadah, or the endorsement by the naair 
on the notice, exists. Under these circumstances 1 must remand 
the suit for re-trial de novo. 
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It is therefore ordered^ 

That the decree of the moonsiff be reversed, and the suit re- 
manded for trial in conformity with the foregoing remarks. The 
price of the stamp on the petition of appeal will be refunded, and 
the moonsiff will pass proper orders in regard to the remaining 
costs of appeal. 


The 14th April 1851. 

No. 1 of 1851. 

Appeal from the decision of Baboo Rajnarain Mookerjea^ Moonsiff of 
Nassirnuggery datedSth December 1850. 

Musst Doollubee, Appellant, 
versus 

Kungalee Chung and Rugoonath Chung, Respondents. 

Appellant sued for 15 head of cattle, the produce of a cow 
given to her on her marriage by her brother, which cattle had been 
appropriated to themselves by respondents, the sons of her late 
husband’s other wife, and with whom she formerly lived. 

Kungalee Chung filed an answer, alleging that he inherited the 
cattle which he possesses from his father ; that an old cow and calf 
had been given to appellant when she was married, but that these 
had been long dekd^ that Kewul Chung, her brother, had enticed 
appellant away, and that the suit had been made up with aid of 
one Rajnarain Sein, with other immaterial matter. 

The moonsiff (Baboo Rajnarain Mookerjea) observed that respon- 
dents were unable to adduce their witnesses, but had prayed for 
judgment on the evidence brought forward by appellant ; that the 
four witnesses adduced by appellant had not been able to say how 
many calves the cow had had, and that one of them had stated that 
she had only lived five years after she was given to appellant, and 
he finally dismissed the claim. 

Appellant now urges, among other matters, that respondents have 
adduced no evidence to show that the cattle were inherited by them 
from their father ; that her claim is proved, and that she has more 
evidence available. 

Judgment. 

The persons sued are clearly proved to have kept 15 head of 
cattle, descended from a cow given to appellant about 35 years ago 
on the occasion of her marriage, and holding the claim proved. 

It is therefore ordered, 

That the decree of the moonsiff be reversed; that Kungalee 
Chung and Rughoonath Chung do deliver appellant the 15 bead of 
qattle claimed by her ; and that they do make good her cost with 
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interest from the date of the moonsiff's decision to the date of 
realization, and that the moonsiff be informed that I do not for the 
present take further notice of his decision in this simple case ; but 
that, if 1 find more so discreditable to him, I shall submit a report 
on the subject to the Sudder Court. 


The 14th April 1851. 

No. 24 of 1851. 

Appeal from the decision of Moulvee Ruhumutoollah, Moonsiff of Jugur* 
nath JDiggyt dated %th December 1850. 

Tiloke Singh, Appellant, 
versus 

Shumshere Mahomed and others, Respondents. 

The moonsiff' has dismissed the present suit, because appellant 
did not adduce proof of the due issue of the prescribed notices to 
Ussuroodeen, one of the persons sued ; and he cites, as his authori- 
ty for so doing, the decision of the Sudder Court in the case of 
Hurry Mohun Mujmoodar versus Shamachurn and others, dated 
20th July 1850, but that decision is not ad rem, and does not direct 
dismissal of a suit in default of proof of the service of notices. I 
must therefore remand this suit. • 

• • 

It is therefore ordered. 

That the decision of the moonsiff be reversed, and the suit 
remanded with reference to the opinion expressed above. The 
price of the stamp on the petition of appeal will be refunded, and 
the moonsiff will pass proper orders in regard to appellant's remain- 
ing costs. Shumshere Alee, who has appeared without being 
summoned, will pay his own coifts. 

The 16th April 1851. 

No. 169 of 1850. 

Appeal from the decision of Moulvee Ruhumotoollah, Moonsiff of Jugger^ 
nath Diggy, dated 27th August 1850. 

Baker Mahomed, Appellant, 
versus 

Sewa Ghazee and others. Respondents. 

This suit has been illegally decided, seeing that no proceeding was 
held by the moonsiff under Section 10, Regulation XXVI. of 1814, 
extended to the moonsiff ’s courts by Act XV. of 1850, which the 
report of the record-keeper of this court shows to have been trans- 
mitted to the moonsiff in May last, though the pleadings were not 
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completed till the 22nd June following. Under these circumstances 
I must remand the suit. 

It is thebefoee obeeeed. 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for re-trial with reference to the foregoing remarks. The price 
of the stamp on the petition of appeal will be refunded, and the 
moonsiff will pass proper orders in regard to the remaining costs of 
appeal. 


The 15th Apbil 1851. 

No. 183 of 1850. 

Appeal from the decision of Baboo Gopeenatk MoetrOy Moonsif of 
Soodharamy dated 19M September 1850. 

Zukeeooddeen, Appellant, 
versus 

Ameenooddeen, Respondent. 

Appellant stated, in his plaint, that on the 16th Maugh 1245, 
respondent took under a hisab an advance of 10 rupees, agreeing 
to give him 15 maunds of husked rice on the 20th Chyte following, 
without fulfilling his agreement, and appellant now sues for rupees 
15, the present value pf rice in the bazar. 

Respondent adiftittad execution of a hisab, and receiving an ad- 
vance of 1 0 rupees, but denied that there was any real agreement 
to give either rice or interest, though agreement to give rice was 
inserted to ensure speedy re-payment ; and he pleaded that, at 
appellant’s instance, he paid the money to Mahomed Wassil, appel- 
lant’s nephew ; and that had the money remained due, 1 1 years 
would not have been allowed to lapse before institution of the suit. 

The moonsiff (Baboo Gopeenath Moetro^ observes, in his decree, 
that one of the witnesses to the hisab, Snurrafoodeen, has stated 
10 rupees were borrowed ; but that there was no agreement to repay 
in rice or with interest, and that the money has been repaid ; that 
Waris, the other witness examined on appellant’s behalf, has stated 
that he had heard of the loan from respondent’s mouth; but had 
given no definite account of it ; and that appellant did not produce 
the rest of His witnesses, while, on the other hand, repayment was 
substantiated bv respondentia witnesses, and on these grounds he 
dismissed the claim. 

Appellant now urges that the moonsiff states that he produced 
Surrafoodeen and Waris, whereas he was in Calcutta, and they were 
brought forward by respondent; that respondent admitted taking 
the advance and executing the hisab, and thus no doubt could rest 
on the reality of the transaction, and there was no necessity for 
impellant to adduce the evidence of witnesses, but that he was 
about to do so when his case was dismissed, &c. 
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Judgment. 

The transaction declared by appellant is a stale one; but it is ad- 
mitted to have occurred ; moreover, the hisab is held by appellant, 
and respondent took no receipt for the payment, which he asserts 
himself to have made in liquidation, and does not attempt to account 
for the non-recovery of the hisab from appellant. Under these 
circumstances I distrust the evidence of the witnesses quoad 
the re-payinent ; but I must remand the suit, because the moonsitf 
has not prescribed under Section 10, Regulation XXVI. of 1814, 
as an issue to be proved by appellant, the bazar price of rice at 
the time the suit was instituted, which respondent’s answer cannot 
be taken to admit 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for re-trial. The price of the stamp on the petition of appeal 
will be refunded, and the moonsiff will pass proper orders in regard 
to the remaining costs of appeal. 

The 15th April 1851. 

No. 197 of 1850. 

Appeal from the decuion of Moonahee Mahomed Walee^ Moonaiff of 
Begumgunget dated 1th Septemhdir 1^50. 

Shurkut Alee, Appellant, 
fseraua 

Brija Kishore Rai, Respondent 

Respondent sued for rent, and appellant pleaded that he had 
paid it and taken a receipt for it 

The moonsiff decreed the ckiin witliout having examined two out 
of appellant’s three witnesses, on the ground that the receipt was 
not filed, noticing at the same time that appellant’s vakeel would not 
file it because he suspected it, and awaited the arrival of his client 
that the latter might file it himself. 

Appellant urges, in appeal, that he had left the receipt with his 
vakeel, who ought to have filed it, and that being ill, he could not 
attend to do so himself : and he urges that he is entitled to hav^ 
the evidence of bis witnesses taken. 

Judgment. 

The above stated grounds of appeal appear to me good. 

It is therefore ordered. 

That the decision of the moonsiff be reversed, and the suit 
remanded for farther investigation by the moonsiff, who, as he has 
irregularly suffered plaintiff to file a reply without holding pro- 
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ceedihgs under Sections 10 and 12, Regulation XXVL of 1814^ 
will hold fresh proceedings under that law. Thp price.of the stamp 
on the petition of appeu will be refunded, and 'the ipoonsifF will 
pass proper orders in regard to the remaining cpsts of appeal 


Thi! 15«rH April , 1851. 

■ No. 200 of 1850. 

Appeal from the decision of Baboo Gcpeehath Moetro^ Moonsif of 
Soodharam^ dated 2^rd, November 1850. 

Soanoollah and others^ Appellants^ 
versus 

Meher Alee and others Respondents* ' 

The mobhsiff’s decree in this case is illegal, not having been 
drawn out in the mode prescribed by Section 3, Act XII. of i 843, 
which order thstt^moonsiffs shall state in their decrees the points 
to be decided, the decision thereoni and the reason. for decision;” 
seeing that the moonsiflF has merely stated that he does not interfere 
with the collector’s ^ decision, because from perusal of it, ahd the 
papers of the case, there appears to be: ^lo necessity for doing sp — 
clearly the case must be remanded for a legal decision. 

It. THEBEFORE ^DjlfiDEBED, 

That, decree of the moonsiff be reversed, and the suit re- 
manded for decision with reference to the foregoing remarks. The 
price of the stamp on the petition q { appeal will be refunded, ahd 
the ipoonsiff -will pass proper orders in Tegard to thp remaining 
cpsts of appeal* / ' . 

^ ' ’* i- , . - 

Tofe .16 th Ap^il 1851. 

. No. l82 of *l850. / , , 

Appeal from tha'Aeciaim'bf Baboo NubMshen Sein, Moonaiff of PatKh~ 

' .pookriah, dated Ath September 1850. ; ^ > 

Mirtipnjae Sufmah, Appellant;, ' ' ' . . 

vereue .■ ','1 ■' '* 

Kewulkisben Surmah^ wd otheri^ Respondents. 
Respondents sued for possession of ' land, iii reversal of. a 
settlement made with the persons sued, and the ^oonsiif decreed 
the claim. ^ ‘ • ** * , • 

Appelltmt utges, umong' other matters, that,* though an itelah- 
namah or notice Was sent out for the attendance of- the heirs of 
the li^ Bholanath f^uxmah, one of the persona sued, and they were 
not found} no prodalimtion was issued : and, as 1 find that tois is a 
kme ftatumnat, and it fs obvious that whatever' precautions are 
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taken to give hoticie of suit to perils sued, should bp given to tlieir 
asserted heirs^ in case of their dea,th ; it is clear that the moonsifTs 
decree has been given prematurely and without the necessary pre- 
liminaries^ and I must therefore remand the suit 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remand- 
ed for re-trial with reference to the foregding remarks. The price 
of the stamp on the petition of apppal will be refunded, and" the 
moonsiff will pass proper (orders in regard to the reiriaining costs of 
appeal. ^ 

The 16th April 1851. 

. No, 2 of 1851. 

Appeal from the decUion of Baboo Gopeeriaih Moetro^ Moondff of 
Soodhatam^ dated 3rd December 1850, 

* Zeeayoodeen, Appellant, 

* versits ' > ■ - 

^ * Kishenka^i^l Respondent , 

Respondent sued under a bond for lOQ rupees, dated 8'th Poos 
1247, exect^ed by respondent in favor of Kaleelcaunt Dut, respond- 
ent’s son, who is now dead, and he claSmed tllp principal sum lent, 
with an equal sum asdnterest * , 

: Appellant Sled an answer w which he pleads that Cbu^ Oobuttee 
is fanned dn partnership by himself and respondent ; »that^it was 
necessary to pay “Ramlochun Nag, mooktear, 200 rupees, the-root 
having fallen off; .that respondent took a bond for 100 rupees, i, 
half the sum required in the name 6f his so^, a minor, 'but did, not 
deliver the money to the mooktear; that finally appellant paid the 
mon^ and got ^he wprfc done*; that, on deUianding return of the 
bond, i^spon^ent stated that it cOiild not be found but gave a 
receipt in 12^ i t th^t. respondent would not have Relayed suing for 
ten years had iiis^QlWim1)een true^and that, were respondent exa- 
mined on odth,dhe^ birq,qfp:ist^ces of the case would be disclosed. 

Respondent i^led a remy^ denying the ]^eas in the answer and 
having given receipt Me states that the money was paid to ap- 
pellant by Rammaiuck,. his (respondent’s) gomashta; and that the 
date and the month on which the receipt was written would have 
been stated, had it beeU^true. 

The mopnsiff Oaboo Gopeefiath Moetrp) observes, in his decree, 
that respondent’s claim is established ^ by &e bond and the evidence 
of Kurteemoodeen and Rampershad, wiitnesses, adduced by him; 
that the signatures ot Rammanick on the receit^ and letter filed by 
appellant cannot bo taken'in lievl of the sign^bt^es of respondent ^ 
that appellant had filed a list of witnesses, and had been fined, in 

38 
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vain, twice, for not producing ^em, and be finally decreed the 
claim in respondent’s favor. ■ . 

Appellant now urges that, on applying for the return of the bond, 
l^ammanick had first written a letter, and afterwards given a 
receipt, which he (appellant) filed on the 28th November; that the 
moonsiff decided the case within a week after, without taking the 
evidence of the persons cognizant of them, giving respondent a 
decree on the evidence of t\Vo low fellows under his influence ; that 
respondent’s son was a minor while respondent lived at Chittagong, 
and Rammanick managed his affairs; that respondent admits that 
the transaction of the loan was effected through Rammanick, and 
therefore the letter and receipt signed by Rammanick cannot be 
rejected ; that the amount was founded on enmity ; and that he was 
about to adduce the evidence after filing his documents, but had no 
time allowed him. 

, Judgment. 

I cannot interfere in this case — the bond is admitted with pleas of 
no consideration having been given and a receipt having been 
granted by respondent, in cancelrnent of the bond, which respondent 
averred that he could not find. Instead of a receipt l)y respondent 
being filed, one is adduced bearing the name of Rammanick, from 
whom, on behalf of respondent, appellant is stated by the latter to 
have received the ^oUey 100 rupees; moreover, though appellant 
was required to adduce whatever evidence he might wish to offer on 
the 12th of June, and was twice fined for his neglect to produce it, 
he has not brought forward a single witness, though the suit was 
tiot, decided before the 3rd of December last 

It is THEREEOllE ORDERED, 

That the decree of the moonsiff be affirmed, and the appeal dis- 
missed/ with costs. 


The 16th April 1851. 

No. 1:5 of 1851. 

' ^ 

Appeal from the decision of Bahoo Gpopeenath Moefro^ Moonsiff of 
Soodharaniy dated \1tk Decenther 1850. 

Musst Oomah, Appellant, ,. ' , 
versus 

Musst Radhamonqe, Respondent 

Respondent sued for %r rupees with interest under a bond, 
dated 15th Bhadoon 1252. 

Appellant denied the transaction, and pleaded that she had no 
ocwion for the money ; that it would not have been lent her with’- 
out security ; that respondent brought hor from Nusseerabad and 
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kept her for five or six years in slfiyery, as a prostitute ; that she 
had lately quitted respondent’s hoti^^ and that the suit was insti- 
tuted to compel her to return. 

The moonsifF (Baboo Goopeenath Moetro) held the claim proved 
by the abduction of the bond and the evidence of Summee chowke- 
dar and Saber, subscribing witnesses to it ; and observing that the 
plea about slavery does not affect the claim under a bond, and he 
accordingly decreed in respondent’s favor. 

Appellant now urges that out of the witnesses of respondent, i. 
Summee chowkedar, Musst Kuseelah and Saber is conflicting, 
for Kuseelah has deposed that respondent merely made a show of 
paying the money to appellant, and that Bishnoo Chum attached 
her name to the bond in the absence of Saber as Summee also says, 
while, in contradiction of them. Saber says he was present when 
the loan was advanced and signed his name, which will be found on 
the bond written in fresh ink, over instead of under the word 
ishhad where it ought to be, with the place of his residence in the 
handwriting of a different person from the signer of her name, and 
both parties named Bishnoo Churn Mujmooadar, the writer of the 
bond, and Musst Sinda as witnesses ; but that respondent was 
afraid of their evidence and woirfd not produce them : and she adds 
that respondent formerly instituted a similar suit against another girl 
which was dismissed. ^ 

Judgment. • 

Three witnesses, whose names are on the bond, have been exa- 
mined in this case. Two adduced by respondent, Summee and 
Saber, have supported her claim, the third, Kuseela, adduced by 
appellant, has sworn the bond to a mere sham document, fabricated 
to prevent appellant ffom quitting respondent, who appears from the 
evidence of Summee to have been hamtaam with appellant at the 
time the bond was written. The witness Summee further is una- 
ble to say why the money was borrowed, but states that appellant 
quitted respondent in Chyte or Bysack, and the plaint shows that 
this suit was instituted on the 14th Bysack. Moreover, the signature 
of Saber has all appearance of being added recently, and not written 
at the time the bond was executed, as the evidence of Kuseela, 
direcdy, and of Summee, indirectly show that it was not Under 
these circumstances I do not believe the claim to represent a bond 
fide transaction, but deem the bond fabricated, as appellant avers, 
to keep her in respondent’s house. 

It is thebefobe ordered. 

That the decree of the moonsiff be reversed, and the claim dis- 
missed, with full costs ; and that the moonsiff be required to furnish 
whatever explanation he may be able to give of his very discreditable 
decision. ^ 
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The 16th April 1851. 

No. 18 of 1851. 

Appealfrom the decision of Mahomed Walee^ Moons^ of Begum^^ 
gunge f dated ISth December 1850. 

Mutteeoollah, Appellant^ 
versus 

Choonee and Torab Alee, Respondents. 

Appellant sued for rupees 94, 4 a., 4 p., 16 k. 

Respondents filed an answer, resisting the claim with various 
pleas. 

Afterwards Torab Alee filed a petition, setting forth that though 
he had filed an answer in denial of the claim, he had found it to be 
true, and had made a settlement with appellant agreeing to pay the 
latter 45 rupees, /. e., 10 rupees in cash, 20 rupees in Maugh, and 
15 rupees in Phalgoon, and he prayed that a decree might be passed 
and his father exempted from liability. 

The decision recorded by the moonsiff in his own handwriting 
sets forth that Choonee had filed a petition, stating that he had made 
a settlement, agreeing to appell^t forty-five rupees, and that 
as appellant’s vakeel had afnxed his written assent to such arrange- 
ment, a decree is passed against Choonee, without any mention of 
Torab Alee or dirp.ctidns in regard to the costs. The decree, how- 
ever, drawn up by the moonsift’s umlah, attributes the petition to 
Torab Alee and is passed against him. Clearly either the decree 
drawn up by the amlah at variance with the moonsiff’s order in his 
own handwriting, or the order written by the moonsiff is an invalid 
document, and uie suit must be remanded thqi^ these papers may be 
drawn up concordantly. The case must also be remanded, because 
I find that though the moonsiff* has recorded that appellant’s vakeel 
has affixed his written assent to the arrangement asserted to have 
been made, no such written assent is in existence. I shall therefore 
remand the suit in order that the moonsifF may require such evi- 
dence as appellant may wish to offer in support of his claim, and 
such testimony as respondents may wish to adduce either in dis- 
proof of it or in proof of the settlement alleged by Torab Alee. 

It is therefore ordered. 

That the decree of the moonsiff be reversed, and the suit remanded 
or re-trial with reference to the foregoing remarks. The price of 
the stamp on the petition of appeal wiu be refunded, and the moon- 
siff will pass proper orders in regard to the remaining costs of 
appeal 
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The Honobable ROBERT FORBES, Judge. 

The 9th April 1851. 

No. 33 of 1850. 

Regular Appeal from a decision of Moulvee Itrut Hossein, Sudder 
Ameen of Mozufferpore, dated the 2\st August 1850 . 

Musst. llahee Buksh and two others, Appellants, out of four 
(Defendants,) 
versus 

Meer Tussuddook Hossein, (Plaintiff,) Respondent. 

The plaintiff, in this action, sought to recover from the appellants 
and one Musst, Piyaree Jan, (not present in appeal) the sum of 
Company’s rupees 521-3-0, principal and interest^of a loan alleged 
to have been made by him to tnem as per *bond, dated the 5th 
December 1848, or 24th Aughun 1256 F. S., with promise of liqui- 
dation of the loan in Poos of the same year. 

The three defendants, who have appealed, pleaded that they 
neither wrote the bond nor borrowed the money, and that the suit 
had beeh trunmed up 1^ Momishee Fuzul Huk, with whom their 
CO- defendant Piyaree Jan lived, the persons whose names are 
mentioned in answer being aware of the latter circumstanca 

The other defendant Piyaree Jan pleaded that she and the other 
defendants having repaid the amount borrowed had received back 
the bond, and that the claim was a false one set up at the instiga- 
tion of unjust persons. 

The sudder ameen, on perusal of the bond and the evidence of 
the witnesses named in it, considered the plaintiff’s claim to be 
proved against all the d^fendants^ and accordingly gave the plaintiff 
a decree. ^ 

It is urged in appeal that though the sudder ameen did certainly 
hold a proceeding under Section 10, Regulation XXVI. of 1814; 
but what issue or issues are required by that proceeding to be 
determined does not at all appear, and that meir (appellants’) 
proofs in reftitation of their adversary’s claim upon th^ were not 
called for. They also plead that the plaintiff’s witnesses are 
creatures of his own. 
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JUDOMENT. 

The decision of the sadder ameen in this case is in effect exparte^ 
although the defendants appeared and answered. 

It was pleaded for the aefence that the case had been trumped 
up by a certain party named, other persons also named being 
mentioned as aware of that circumstance. Nevertheless the sudder 
ameen in his Section 10 proceeding, looking only to the plaintiff’s 
claim, and taking no notice of the plea advanced in defence, called 
only for proofs from the former, but not from the latter. 

Reversing, therefore, his decision, I remand the case to the sudder 
ameen to fee re-tried, and the usual order will be passed for refund- 
ing the institution fee. 

The 9th April 1851. 

No. 375 of 1850. 

Eegular Appeal from a dedeion of Pundit Dataram, Moonsiff of Teighra^ 
dated \^th July 1850. 

Baboo Juggernath Dutt and one other Appellants, (out of 
thirty-three Defendants,) 
versus 

Deo Moorut Punditain, grand-mother and guardian of Baboo 

Jyeperkash Mi^r,<*son of Baboo Shamperkash Missr, (Plaintiff,) 

Respondent. 

Suit to obtain possession and effect mutation of registry of a 
1 anna share out of the 8 annas shares of mouzas Ismaelpore Gourah 
and Ruttunpore Gourah and Nyepore Gourah, principal and depen- 
dencies, paying revenue to Government, pergunnah Mulkee as per 
bill of sale, dated the 17th of Assin 1247 F. S. Action being laid at 
Company’s rupees 192-1-9, viz., Company’s rupees 28-15-6, being 
three times the sudder jumma, and Company’s rupees 163-2-3, 
principal and interest of mesne profits from 1253 to 1256 F. S. 

This and the eight appeals, which follow relating to the same 
cause of action, are brought on for hearing and decision together, 
the judgment recorded in this case, equally applying to all 
the rest 

JBaboo Shamperkash Missr, the father of the minor Jyeperkash 
Mnsr, purchased from Jhootee Raee, a 6 annas share of the above 
mouzas by bill of sale, dated the 17th Sawun 1231 F. S., and 
another 6 annas by seven others, separate cowalehs of different 
dates several other different persons and the plaintiff (respond- 
ent) remaining in possession until 1252 F. S., and having taken 
out attachment against two cultivators Belas Raee and Dilla Raee, 
instituted regular suits before the Teighra moonsiff to set aside the 
orders passed regarding the attachment, that against the former 
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having been decreed in his favor^ and that against the latter dis- 
missed on the ground of its not being proved ; that the plaintiff had 
issued the prescribed proclamation, and these decisions were both 
upheld in appeal. In consequence of this the tenants in the above 
mouzas in 1253 F. S., being in collusion with Juggernath Dutt, 
(appellant) third party in the regular suit dismissed, ceased to pay 
their rents, and the sellers on the same plea ousted the plaintiff 
from the 6 annas sold him by the seven separate cowalehs of which 
they, (the sellers,) again took possession. The plaintiff therefore 
sues on six different cowalehs, and although the defendant Jugger- 
nath Dutt and others sued by way of precaution, have ipso facto 
nothing to do with this claim, yet on account of their names being 
recorded in the Government books, and mentioned in several decrees 
of court, she has therefore as a precautionary measure included them. 

Out of the thirty-three persons sued as defendants, twenty-three 
did not defend the suit. 

The defendant Belas Raee, (sued by way of precaution) pleaded, 
in his answer, that he has possession of a 1 anna share in the three 
mouzas and other lands which he purchased, and four of the 
original sellers hold each a 1 anna share, besides which giving in 
detail a specification of the shares of the different sharers, he urges 
that he has been unjustly made a party in the suit. 

The answer of the defendants Musst Kirtoo Koonwur and two 
others also sued by way of precaution, is in support of that of the 
preceding defendant Belas Raee in regard to the amount of shares. 

The four defendants (sellers) denying the execution of any 
cowaleh also make answer in support of the statement of Belas 
Raee. 

The answer of* the defendant Baboo Juggernath Dutt, likewise 
sued by way of precaution, is that the plaintiff* is guardian to one 
who has attained his majority, and as proofs have been filed after 
the lapse of six weeks, the suit ought to be struck off. He also 
pleads that besides purchasing the right and interest of Nabur 
Raee, he (defendant) bought 3 annas 9 pie share by separate bills 
of sale, and that the plaintiff concealing his (defenaant’s) purchase 
by the latter has only mentioned him jn her plaint as the purchaser 
of the share of Nahur Raee, and that she has included Bheechok. 
Raee and Jhootee Raee, who are her defendan|;S in six suits amoW 
her witnesses in this and twp other suks. Prior to this on |P 
occurrence of a dispute between the malias of^ the three mouzas, 
8 annas were definitively decided hjf the register on the 18th May 
1814, on the strength of a koorseenamah or genealogical tabl^ to be 
the share of Hurree Raee, and 8 wnas that of ^Bhowun Raee and 
others. Subsequently, Sharaperkash Miser bought from Jhootee 
Raee, the son of Hurree Raee, 6 annas out of the 8 epnas share of 
the latter, and the plaintiff suing on the plea of her hay^ bought 
6, out of the 8 annas share, has concealed the amount of tlbe shares of 



130 


ZLLLAH TIRHOOT. 


the sellers^ and those whom she has also sued as a precautionary 
ineasure, as settled by the above koorseenamah and decision. If 
the plaintiff was, as she alleges, in possession of the 12 annas share 
till 1252 r. S., and was dispossessed of the 6 annas from 1253 F. S., 
why dy she neglect to bring a suit in the foujdarry courl or under 
Act IV. of 1840, instead of ftistituting this one after the lapse 
of twelve years reckoning from the date of the bills of sale ? 

The answer of the defendant Jhootee Raee also sued by way of 
precaution, is in support of the plaintiff’s allegations. " 

The moonsiflf decreed the suit in the plaintiff’s favor, A perusal 
of the former moonsifPs decision of the 11th September 1844, and 
two of the principal sudder ameen of the 1st August 1845, one of 
which upholds the moonsifTs judgment in appeal, made it clear to 
him that the plaintiff had a right to collect, the rents from a 
12 annas share, the dispute about possession of the 6 annas lastly 
purchased having arisen from the cultivators leaguing together, and 
after the suit against Dilla Raee had been dismissed. In two 
kubooleuts written by Kuggun Raee and Poorun Raee, two of the 
sellers, 12 annas are put down as the plaintiff’s share, and accord- 
ingly the denial of the former is of no use. The village putwaree 
and several cultivators have deposed in proof of the possession of 
the plaintiff up to 1252 F. S., and from a conditional deed of sale 
dated 2nd Septembeit 1837, filed by the plaintiff, it is evident that 
this same Jugguihiath Dutt conditionally bought from the father of 
Poorun Raee, one of the sellers, the shane now under litigation. 
The koorseenamah given in by the defendant Juggernath Dutt 
cannot be deemed authentic, inasmuch as it has not been filed in 
any court, besides which Juggurnath Dutt has not produced tlie 
register’s decision and koorseenamah to which he has alluded. Now 
the cowaieh on which the plaintiff rests her case is registered, and 
has been attested by the evidence of the witnesses to it, and by the 
answer of the defendant Jhootee Raee, and the objection regarding 
the lapse of six weeks does not apply in any of these suits. 

The chief grounds of appeal are that the plaintiffs making Bhee^ 
chok Raee and Jhootee Raee^ who were witnesses to the cowalehs 
in three of the suits defendafits in six cases according to the pre- 
cedent of the" 15th August 18479 in the Agra Gazette of the 
^th^October of tBtf^me year, entitles them (appellants) to a non- 
4pt As to the .^oun^ of action,, being dispossession, was the 
same, the suing sep^af^y is at variance with the Circular Order of 
the 30th September 1847, anc^if]^ the decision cited by the plaintiff 
as her proox of having^een oimted, leave was given her to institute 
a regular auit to |s|aDlish her ^opneta^ right without specifying 
either 12 or 6 amas. TUb /easoning %)o of the moonsiff in his 
dedsm re^gfuding the judgment in the case^of Dilla Raee, ont which 
the plimtW|gr 0 un<k li^r action, and which having been dismissed, 
bore upon suit, as if itJhad b^n otherwise decided, and was 
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inapplicable and his accordingly defining shares, is contrary to 
justice. They (appellants) did ask for time to file the decision of 
the register and koorseenamah, but it was not allowed theita. 

Judgment. 

In this ^nd the five suits, which as connected witk each other, 
were tried by the moonsiff at the same time, and from wjhich nine 
appeals have been preferred to this court, the investigation of the 
moonsiff’ is defective and unsatisfactory, because he has neglected 
to conform to the law which requires the particular point or points 
at issue between the parties to be determined, and distinctly stated 
in the proceedings specifically enjoined for that purpose. 

The following are some of the points arising upon the pleadings 
which require determination. 

Fitst — It was contended for the defence that the pltpntlft’s 
making defendants of some who were witnesses to, and who signed 
some of the bills of sale, and who should therefore have been adduced 
as witnesses, was improper. 

Secondly. — It was also pleaded by one of the defendants, in his 
answer, that the plaintiff was guardian to one no longer a minor, 
but neither of these points was noticed or propounded for deter- 
mination by the moonsiff. 

Reversing, therefore, his decision in each of the cases, I remand 
them all to the moonsiff to be re-tried, and the^customary order will 
issue for returning the institution fee. • • 



The 9th April 1861. 

No. 371 of 1850. 

Regular Appeal from adecieion of Pundit DatardUy Moonsiff of Teighra^ 
dated 15M July 1850. 

Dilla Rae and four others, (Appellants,) out of thirty-three 
Defendants, ' 

versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 

perkash Missr, minor son of Baboo Shamperkash Missr, (Plainr 

tiff^) Respondent. ^ 

Suit to obtain possession and effect mutationjof registry of a 10 
gundah share of mouzas Ismaelpore Gour^k# Ruttuifpore Goujah 
and Nyepore Gourah, principal and depenijenci^ ; pergpiinali Mul- 
kee, as per bill of sale, dated the 15th of Byfeack 1250 F. S. Action 
being laid at Company’s rupees 9S-I-4, including mesne profits from 
1253 to 1256 F. S. , ^ 

"iJyJUDGMENT* 

The decision recorded itf the preceding^ appeal, N% 37§, 
applies to this case. The order of the moonsiff is reve^^, ?^d 

39 V 
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case remanded for re-trial with the issue of the customary order for 
refunding the institution fee. 


The 9th April 1851. 

No. 37^ of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of Tieghra, 
dated \bth July 1850. 

Baboo Juggurnath Dutt, (Appellant,) one out of thirty-three 
Defendants, 
versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 
perkash Missr, son of Baboo Shamperkash Missr, (Plakitift*,) 
Respondent. 

Suit to obtain possession and effect mutation of registry of a 10 
gundah share of mouzas Ismaelpore Gourah, Ruttunpore Gourah, 
and Nyepore Gourah, principal and dependencies, pergunnah Mul- 
kee, as per bill of sale, dated the 15th of Bysack 1250 F. S. Action 
being laid at Company’s rupees 96-1-4, including mesne profits from 
1253 to 1256 F. S. 

Judgment. 

' The decision regor^d in the appeal. No. 375, equally applies to 
this case. The order of the moonsiff is reversed, and the case re- 
manded for re-trial with the issue of the customary order for refund- 
ing the institution fee. 


The 9th April 1851. 

No. 373 of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of Tieghra, 
dated 15M of July 1850. 

Baboo Juggurnath Dutt, (Appellant,) one out of thirty-three 
Defendants, 

versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 
perkash Missr, son of Baboo Shamperkash Missr, (Plaintiff,) 
Respondent 

Suit to obtain possession and effect mutation of registry of a 1 
anna 6 pie share of mouzas Ismaelpore Gourah, Ruttunpore Gou- 
rah and Nyepore Gourah, princfpai and dependencies, pergunnah 
Mulkee, as per bill of sale, dated 30th of Assin 1241 F. S. Action 
being kid at Company’s rupees 290-5-8, including mesne profits 
from 1253 to 1268 F. S. 
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Judgment. 

The decision recorded in the appeal, No. 375, equally applies to 
this case. The order of the moonsitf is reversed, and the case re- 
manded for re-trial with the issue of the customary order for refund- 
ing the institution fee. 


The 9th April 1851. 

No. 374 of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of T eight a ^ 
dated \5th July 1850 . 

Baboo Juggurnath Dutt, (Appellant,) one out of thirty-three 
Defendants, 
versus 

Deo Moorut Puiiditain, grandmother and guardian of Baboo Jye- 
perkash Missr, son of Baboo Shamperkash Missr, (Plaintiff,) 
Respondent. 

Suit to obtain possession and effect mutation of registry of 
something more than a 16 gundah 3 dunt share of mouzas Isinael- 
pore Gourah, Ruttunpore Gourah and Nyepore Gourah, as per bill 
of sale, dated the 8th of Jyte 1242 F. S. Action being laid at 
Company’s rupees 159-5-0, including mesne profits from 1253 to 
1256 F. S. . • 

Judgment. 

The decision recorded in the appeal. No. 375, equally applies to 
this case. The order of the moonsiff is reversed, and the case 
remanded for re-trial with the issue of the customary order for 
refunding the institution fee. 


The 9th April 1851. 

No. 376 of 1850. 

Regular Appeal from a decision of Pundit Dataram^ Moonsiff of Teighra^ 

dated I5th July 1850 . 

Baboo Juggurnath Dutt, (Appellant,) one out of thirty-three 
Defendants, 
versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 
perkash Missr, sou of Baboo Shamperkash Missr, (Plaintiff,) 
Respondent 

Suit to obtain possession and effect mutation of registry of a 
1 anna share of mouzas Ismaelpore Gourah, Ruttunpore Gourah 
and Nyepore Gourah, principal and dependencies, pergunnah Mulkee, 
as per bill of sale, dated the 1st of Kartick 1241 F. S. Action being 
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laid at Company’s rupees 192-1-9, including mesne profits from 
1253 to 125« F, S. 

Judgment. 

The decision recorded in the appeal, No. 375, equally applies to 
this case. The order of the moonsiff is reversed, and the case 
remanded for re-trial with the issue of the customary order for 
refunding the institution fee. 

The 9th April 1851. 

No. 377 of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of Teighra, 
dated \ bth July 1850 . 

Oomun Rae and seven others, (Appellants,) out of thirty-three 

Defendants, 

versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 
perkash Missr, son of Baboo Shamperkash Missr, and two 
others, (out of the Defendants,) Respondents. 

Suit to obtain possession and effect mutation of registry of some- 
thing more than a 16 gundah 3 dunt share of mouzas Ismaelpore 
Gourah, Ruttunpore Gourah and Nyepore Gourah, as per bill of 
sale, dated the 8th ai Jyte 1242 F. S. Action being laid at Com- 
pany’s rupees 159-5, including mesne profits from 1253 to 1256 
F. S. 

Judgment. 

The decision recorded in the appeal, No. 375, equally applies to 
this case. The order of the moonsiff is reversed, and the case 
remanded for re-trial with the issue of the customary order for 
refunding the institution fee. 

The 9th April 1851. 

No. 378 of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of Teighra, 
dated 1 5th July 1850. 

Baboo Juggurnath Dutt and another, (Appellants,) out of thirty- 
three Defendants, 
versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 

g rkash Missr, son of Baboo Shamperkash Missr, (Plaintiff,) 
sspondent 

Suit to obtain possession and effect mutation of regist^ of a 
4 gundah share of mouzas Ismaelpore Gourah, Ruttunpore Gourah 
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and Nyepore Gourah, principal and dependencies, pergunnah 
Mulkee, as per bill of sale, dated the 27 th of J yte 1 241 F. S- Action 
being laid at Company’s rupees 40-12, including mesne profits from 
1253 to 1256 F. S. 

Judgment. 

The decision recorded in the appeal. No, 375, equally applies to 
this case. The order of the moonsiff is reversed, and the case 
remanded for re-trial with the issue of the customary order for re- 
funding the institution fee. 

The 9th April 1851. 

No. 379 of 1850. 

Regular Appeal from a decision of Pundit Dataram, Moonsiff of Teighra^ 
dated \5th July 1850. 

Oomrao Rae and another, (Appellants,) out of thirty-three 

Defendants, 

versus 

Deo Moorut Punditain, grandmother and guardian of Baboo Jye- 
perkash Missr,* son of Baboo Shamperkash Missr, (Plaintiff*,) 
Respondent. 

Suit to obtain possession and effect mutation of registry of a 4 
gundah share of mouzas Ismaelpore Gourah^ IJuttunpore Gourah 
and Nyepore Gourah, principal and dependencies, pergunnah 
Mulkee, as per bill of sale, dated the 27th of .Tyte 1241 F. S. Action 
being laid at Company’s rupees 40-12, including mesne profits from 
1253 to 1256 F. S. 

Judgment. 

The decision recorded in the appeal. No. 375, equally applies to 
this case. The order of the moonsiff is reversed, and the case 
remanded for re-trial with the issue of the customary order for 
refunding the institution fee. 


The 16th April 1851. 

No. 19 of 1850. 

Regular Appeal from a decision of Moulvee Ashruf Hossein Khan Baka- 
door^ Officiating 2nd Principal Svdder Ameen^ dated 3rd July 1850. 

Baboo Sheopersun Singh, (Appellant,) out of fifty-five Defendants, 

versus 

Lall Beharee Singh and four others, (Plaintiffs,) Respondents. 
The plaintiffs, five in number, as joint shareholders of 16 gundahs, 
1 cowree of mouzaPoosapore, pergunnah Ruttee, sued fifty-five per- 
sons as defendants, among whom was the present appellant as security. 
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Two mook tears and fifty-two others^ the plaintiff’s co-sliarers, to re- 
cover Company’s rupees 1 1 18-1-0, as principal and interest of surplus 
sale proceeds after the whole mouza in question was sold for arrears 
of Government revenue on the 16th October 1837, the money 
sought to be recovered having, as alleged by the plaintiffs, been 
drawn out of the collectorate by the shareholding defendants 
tlirough the two mooktearg, and on the security of Baboo Sheopursun 
Singh, the present appellant. 

On the 26th March 1846, the late officiating 2nd principal sudder 
ameen, wlio tried the case, passed a decree in favor of the plaintiffs 
against all the defendants jointly, from which decision two appeals 
were separately preferred, one by the surety. Baboo Sheopursun 
Singh, the present appellant, and the other by one of the mooktears 
and three of the shareholder defendants, and these appeals having been 
heard by the additional judge, the decision of the principal sudder 
ameen was upset, and the case remanded for re-trial for several 
reasons recorded in the additional judge’s judgment of the 21st July 
1848, especially with advertence to the lower court’s decision being 
opposed to Construction No. 840 in its not determining the separate 
liability of each defendant The particulars of the suit and the 
judgment recorded by the appellate court, will be* found at page 172 
of the zillah decisions for July 1848. 

On the case being remanded the principal sudder ameen exonerat- 
ing from responsibility^ all, except fifteen of the defendants, viz., the 
surety, now appelUntjone mooktear and thirteen shareholders, passed 
a decree in plaintiff ’s favor against them rateably witli reference to 
what they were proved to have received. 

From this decision Baboo Sheopursun Singh, the security, has 
alone appealed, and the main grounds of his dissatisfaction with the 
decision of the principal sudder ameen are that he (appellant) is not 
liable by the terras of his security bond. By the conditions of that 
instrument his responsibility is to the Government, and as the latter 
has laid no claim against him, he is not to be held accountable for 
the malik’s misappropriations. It was no stipulation in his security 
bond that he should make good money misappropriated by those 
vrho had received it. 

Judgment. 

The decision of the late officiating 2nd principal sudder anieen, 
who tried and disposed of this suit is incomplete ; Jirsty because he 
has failed to record the reasons of his judgment in detail as required 
by Act XII. of 1843 ; and because though enjoined to do so 

by the appellate court M^ho remanded the suit for re-trial, be has 
pronounced no opinion as to the legal liability, or otherwise, of the 
surety with reference to the tenor and conditions of his security 
bond, which was clearly the material issue for determination as far 
as the surety was concerned. 
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In so far, therefore, as it affects the surety, (appellant) reversing 
the principal sudder ameen’s decision, I remand the suit to him for 
re-trial, with the usual order for refunding the value of stampt 
paper. 


The 28th AprA. 1851. 

No. 20 of 1850. 

Regular Appeal from a decision of Ephraim DaCosta, Esq., first 
Principal Sudder Ameen, dated 29 th August 1850 . 

Musst. Luclimin, (Appellant,) out of five Defendants, 
versus 

Ram Unooj Dass alias Madhoo Dass, (Plaintiff,) Respondent. 

Suit to be maintained in possession and to effect mutation of 
registry with reversal of sale made in execution of a decree of 
mouzas chuck Deendyal and chuck Riifeek in mouza Phoolerah 
Ishak, pergunnah Hajeepore. Action being laid at Company’s 
rupees 61-8-9. 

The plaint alleges that the two chuks abovenamed were given as 
an endowment by one Munsharam, for the support of the idol and 
the feeding of parties frequenting a thakoorbaree in the Helah 
bazaar, in the town of Hajeepore, to Nursingh Acharee, who was 
succeeded on his death by his chela, or disciple* Kishen Acharee, 
the latter, who was the plaintift’’8 gooroo, or spiritual guide, 
having died in Sawun 1249 F. S., previous to which event he 
(plaintiff) had gone on pilgrimage, but returning in Chyte 1253 
F. S. to Hajeepore, he was placed on the guddee, and succeeded to 
the rights and possessions left by his deceased gooroo. Subse- 
quently one Sheolall Doobey having ^ot Musst. Luchmin, the 
appellant, who w^as living as it were in marriage with Kishen 
Acharee, the plaintiff’s gooroo, and after his death went to live with 
some other man, to write a bond for 50 rupees, filed a suit and hav- 
ing got a decree on the 15th September 1840, caused the two 
chucks under litigation to be sold in execution on the 5th July 
1847, and himself in partnership wdth one Ram Dhon Shookool 
became the purchaser. On this Meetaram and others, the heirs of 
Munsharam, sued to have the sale reversed ; but the plaiiitiff liaving 
come forward as third party, the suit was dismissed on the 4th July 
1838, without however his (plaintiff ’s) rights being made the sub- 
ject of enquiry. Agreeably to the shasters the property left by a 
gooroo, or rmi^ious instructor, belongs to his chela, or disciple, 
and property . given as an endowment cannot be alienated or liable 
for such a loan as that made to Musst Luchmin. Besides which 
the sale tbok, place before the expiry of the notice prescribed by law. 

The defendant, Musst Luchmin, pleaded that in the action 
brought by Meetaram and others, the property in dispute was prov- 



138 


ZILLAH TIRHOOT. 


ed to belong to her (defendant’s) husband, and the said Meetaram 
and others having got the plaintiff* to institute this suit and them- 
selves preferred an appeal in l^at in which they were cast by th^ 
decision of the 14th January 1848, got both suits as relating to eacli 
other to be tried together. Had the plaintiff* been really guddee 
nusheen in 1253 F. S., ^e would unquestionably have come 
forward as objector when the property was advertized for sale. 
On the death of the fukeers of the OodcLsee tribe, their chelas, 
or disciples, succeed them, while in the case of those of the 
Girehbasee sect their own begotten issue, or failing them their 
nearest relation succeeds as heir. Accordingly, after the death 
of Nursing Acharee, Kishun Acharee, her (defendant’s) husband, 
who was Nursing’s sister’s grandson, succeeded to the guddee. 
If the plaintiff had really been the disciple of her husband, Kishun 
Acharee, he (paintiflF) would assuredly not have made use of the 
disgraceful expression he has applied to her, she being a widow 
and a purdah nusheen. 

Three others of the defendants, Sheolall Doobey, Ramdhon 
Shookool and Muddun Mohun Shookool, made answer in support 
of the statement of Musst. Luchmin, adding that after the death of 
Kishun Acharee in 1252 F. S., a verasatnamah, or deed of heirship, 
on the part of Musst. Luchmin was filed in the collectorate without 
any objectiop on the part of the plaintiff, and in regard to the regu- 
larity of the sale thef (defendants) rest their defence on their an- 
swer in the suit of Meetaram. ^ 

Musst Indrawuttee and Muddun Mohun Shookool, the heirs of 
Jugmohun Shookool, who died after the institution of the suit, 
pleaded having nothing to do with the matter. 

The decision of the principal sudder ameen was a decree in favor 
of the plaintiff. He was of opinion that the decision in tlie suit 
tried by the moonsiff offered no bar to the hearing of this suit, 
because the plaintiff in this was no party to that suit, the judgment 
in which had but just before been reversed. The name of 
Madhoo Das as chela of Kishun Acharee, is found in two docu- 
ments filed by the plaintiff, one a will dated the 6th of Ma/ 1823, 
and the other a bill of sale of the 16th May 1845, and as regards 
the statement of Musst. Luchmin to the effect that Nursing 
Acharee was of the Girehbasee sect, and therefore could hjp.ve 
no chela f nd of her plea of being in possession as her husband’^ 
heir, no proof, either oral or documentary^ has been adduced to the 
satisfaction of the court Agreeably to the shastejrs as laid down 
in Macnaghten’s Hindu Law, chap. III., page 101, il is clear that 
among the byragee tribe, to which class the plaintiff^tj belongs, the 
property left by a byragee gooroo goes to his chelsu.or disdple, 
and the heirs of Munsharam, who, founded the thakddbl>aree in* 
question, corroborate the plaintiffs statement Moreover, wukf 
property! cannot be spld, for proof of ^ which vide Qpnstruction 
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No. 1166, and several decisions cited as precedents, as well as 
.Macnaghten’s Hindu Law, vol. Il.^^chap. XIIL, page 305, and 
accordingly as no one in the capacity manager, that is to say, as 
poojaree, or priest, had any proprietary right in tliis endowment. 
What title could Musst. Luchmin have in it that it should be sold 
in satisfaction of her debt? besides which the sale was held after 
seventeen instead of thirty days from the date of the mofussil 
istehar. 

The chief grounds of appeal are that the circumstance of the 
principal sudder amecn having, in his decision, which reversed that 
of the moonsiff in the case of Meetaram and others, nonsuited the 
plaintift’s'^riginal claim, affords no proof that the arguments adduc- 
ed regarding the fabrication of the documents on which the plain- 
tiffs rested their claim both in that and in this suit, have been in- 
validated. The will too of wliich the principal sudder amecn makes 
mention, was for devising the household property of Jankeo Dass at 
Patna to Madhoo Dass, the chela of Kishun Acharee, from which 
it would appear that the Madhoo Dass therein mentioned is another 
person, because tlje plaintiff calls himself Ram Unoqj Dass alias 
Madhoo Dass, which is also the wording of the bill of sale, which 
transfers mouzah Afzulpore, &c., to Madhoo Dass, the chela of 
Kishun Acharee, the priest of the temple at Patna, but presently 
residingan^Serryagunge, from which, nowevtr, it does not appear 
that the purchaser was Ram Unooj Dass alias Mhdlloo Dass, residing 
at Hela bazaar, in the town of Hajeepore ; that he is a byragee, who 
has neither wife nor children, while a Brahmin Acharee is one who 
has. Moreover, the statement of the plaintiff* is that he was on pil- 
''grimage until Chyte 1253 F. S., if so, how could he have got the bill 
of sale, which is dated the 16th May 1845, corresponding with the 
I^uslee year of 1252? The principal sudder ameen has neither 
perused nor alluded in his decision to the proofs which she (appel- 
lant) has filed^ of her being in possession, viz., dakhilas, koorkee 
fysilah and foujdarry proceedings, &c. Since the endowment was 
made by Lalla Bungsee Singh, the land has been frequently 
resumed by Government, and re-leased to Nursing Acharee, settle- 
mei^ having been eventually made with her (appellant’s) husband 
Kisntin Acharee, without Meetaram and others whose dependant, 
thp plaintiff appears to be having ever objected. After liter vera- 
sUtnamah had been filed iU the collectorate, an istehar was issued, 
and one Ramjewun Sahoo kutkinadar, in virtue of the lease given 
by her, having taken out attachment against a ryot got an order 
passed in his (thp kutkinadar’s) favor; but the plaintiff never once 
objected. T^j what proof the court of first instance has ascer- 
tained that* Kishun Acharee was a byragee fukeer of the Oodaseo 
sect, does not appear^ The fact is that, first. Nursing Acharee, 
and after him Musst. Jauke§, and ^ after her, Kishun Acharee, 
her (appellant’s^ husband, ba^ been in" possession, from which 

40 
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it appears that before this on the failure of sons a woman 
has been in possession, and i# the same way she (appellant) is in, 
possession. Neither Meetaram and others, nor the plaintiff have 
disproved the pottah and koorkee fysilah, and therefore, agreeably 
to Section 6, Regulation VIIL of 1831, and Construction No. 1028, 
after the lapse of one year they have become final. 

Judgment. 

The poiht appearing to require adjudication in this appeal is, 
whether the conclusion at which the court of first instance has 
arrivejjl of the plaintiff (respondent) being a byragee, of the 
Oodasee tribe, has been established by proof, or rests merely on con- 
jecture, for, on the determination of that point hinges the soundness 
or otherwise of the reasoning and arguments adduced by the 
principal sudder ameen, and the applicability or otherwise of the 
particular doctrines of Hindoo law which he has cited. 

The plaintiff calling himself, in his plaint, the chela, or disciple 
of Kishun Acharee, his gooroo, or spiritual guide, would make 
himself out, though he does not plainly represent himself a by- 
ragee, while the defendant, who is of the Brahmin Acharee class 
and of the sect of Girehbasee or householder, not apparently 
any where denied, but from his use of the expression munsoob as 
applied to the female defendant (appellant) rather admitted by 
the plaintiff^ pleads that £he latter has no connection or relation- 
ship with her family, or the thakoorbaree in Hajeepore. Each 
party thus represents himself to be of a differant caste from the 
other, though at the same time both acknowledge Nursing Acharee 
as their common ancestor, the onus probandi then of his being a 
byragee according to the tenor of his plaint rests with the plaintiff. 
I do not, however, find though the matter was made an issue for 
determination by the principal sudder ameen in his Section 10 
proceeding, that any proof or evidence has been taken or recorded 
on that point As so much depends in the investigation of this case 
on the settlement of the point in question, I am constrained to send 
back the suit to the court of first instance. 

Reversing, therefore, the decision of the principal sudder ameen, 
1 remand the case to be re-tried with advertence to the precOdii^ 
remarks,^, and the usual order will issue for returning the institu- 
tion fee. 
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Pbesent: W. St. QUINTIN, Esq., Additional Judge. 


The 1st Apbil 1851. 

No. 7 of 1844. 

Appeal agaimt a decree passed hy Syud Salamut Alii Khan, late 
Sudder Ameen of Tirhoot^ on the 2%tk November 1 843. 

Jokhund Rawut and six others, (Plaintiffs,) Appellants, 
verms 

Oomrao Rawut, vendor, and Bunsee Singh and three others, 'vendors, 
(Defendants,) Respondents, 

The particulars of this case will be traced by a reference to page 
356 of the Sudder Dewanny Adawlut Decisions of July 1850. 

The points now to be decided are whether the claim of pre-emp- 
tion was duly performed, and the affirmation by witnesses consequent 
thereon. 

Judgment. 

To the first point there is no evidence at all, and to the second 
there is the evidence of a gowallah and two cultivators, who are 
not able to speak to the date on which the news of this sale reached 
the appellant, nor can they speak precisely^as to the amount of 
rupees taken by the appellant to the house of the purchasers, ilor to 
the parties present, when the appellant alleges that he claimed from 
them a right of pre-emption, I therefore uphold this decree, and dis- 
miss the appeal, with costs. 

The 2nd Apbil 1851. 

No. 16 of 1849. 

Appeal against a decree passed by Moulvee Neamut Alii Khan, late 
Principal Sudder Ameen, on I5tk January 1849. 

Mohunt Ball Mukhun Dass, (Plaintiff,) Appellant, 
versus 

Bugwant Naraen Jha and two others, heirs of Manick 'Nund Jha, 
&mer, and Lall Jha and two others, heirs of Bholanath Jhi^ 
surety, and Shumarun Dass and Urghun Dass, heirs of Jyram 
Dass, (Defendants,) Respondents. 

This suit was instituted on 30th June 1842, to recover the sum of 
rupees 2961 , 10 annas, 8 pie, being the amount principal and interest, 
of balances of rent accruing from 1239 up to 1249 Fusly, on a 
farm of 51 beegahs of fukeeranah lands, appertaining to mouza 
Chichirobah. 

The plaint sets forth that Mohunt Beekun Dass, according to the 
custom of his sect in his lifetime, adopted the plaintiff as ms heir. 
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and put him iti possession of his estates under a hibbehnamah^ dated 
5th Bhadoon 1248 F. S. That 51 beegahs of land were leased to 
Manick Nund Jha^ on the security of Bholanath Jha, at an annual 
rent of 153 rupees from 1236 up to 1245 Fusly, under a bond dated 
21st Assin 1236 Fusly; tliat the rents were duly paid from 1236 
up to 1238; that sincfe the death of the farmer his heirs have 
refused to pay, hence the present action. 

The defendants, the heirs of the farmer and his surety, in reply, 
plead that these lands never belonged to mohunt Beekun Dass, 
nor were they leased by him to their ancestor ; that the lands for 
which^this rent is claimed are the rent-free holding of Jyram Dass ; 
that the mohunt distrained the crops on this land for balances for 
1243 Fusly, and they *wero re-leased on their petition as a third 
party ; that the collector subsequently made the case over to the 
moonsiff of Koelee, who dismissed the case, on the ground that the 
lands in dispute were the rent-free holding of Jyram Dass. 

The defendants, the heirs of Jyram Dass, who were made defend- 
ants on a supplemental petition, reply that these lands are theirs 
by right of sunnud, and that although formerly a dispute for these 
lands was settled by sooloonamah between the mohunt and Jyram 
pass, yet the mohunt has never had possession nor enjoyed the 
usufruct of the lands. 

Ou the 9th Djceiftbcr 1843, the then principal sudder ameen 
dismissed the plaint* being of opinion that the lease from the plain- 
;^iff to the defendants was not proved, and that as proprietary rights 
are at issue in the case, a suit for rents cannot be sustained. 

This decree was reversed in appeal before the additional judge 
on the 17 th May 1845, because a decree of the register dated 15 th 
August 1828, rules the proprietorship of tliese lands to the mohunt 
Be<^un Dass, and by his hibbehnamah again it becomes the right of 
the plaintiffs. The principal sudder ameen was directed to take 
evidence to establish the validity of the hibbehnamah, and to call 
on th6 collector to furnish the original farming agreement between 
the mohunt and Manick Nund Jha, and his surety Bholahnath 
Jha, copy of which had been filed by the plaintiff. 

On the 22nd September 1845, the then principal sudder ameen 
struck the suit off his file under Act XXIX. of 1841. This order 
again was reversed in summary appeal, and a decree on the merits 
directed on 25th November 1846. 

In the present instance the principal sudder ameen again dis- 
misses the plaint, because the ^ming kubooleut in original is not 
forthcoming, and the defendants have proved their possession by 
oral and documentary evidence. 

In appeal the plaintiff urges that the decree of the register dated 
15th August 1828, establishes the proprietary right of the mohunt in 
the lands in question ^ that Jyram Dass was only the agent of the 
mohunt, and that the principal sudder ameen has overlooked the 
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fact; that the additional judge, in returning the suit for re-trial, 
records his opinion that the right of the rnohunt is established. 
Notice was issued on the respondents on the 31st January, and 
their replies are in support of the decree paired in their favor. ^ 
The points to be decided in app^l are, first, the right of the 
appellant to the usufruct of these lands; secondly, who is liable to 
make it good to him. 

Judgment. 

The register’s decree of the 25th August 1828, rules only a 
proprietary influence to the appellant, but leaves Jyram Dass, the 
opposite party, in possession, binding him not to alienate th6 proper- 
ty. Thus the appellant has no claim to the rents of the land, and 
even if he had, he fails entirely to prove that these lands were 
farmed by Beekun Dass to Manicfc Nund Jha on the security of 
Bholanath Jha. I therefore uphold this decree, and dismiss the 
appeal, with costs on appellant 


The 3kd April 1851. 

No. 24 of 1849. 

Appeal against a decree passed hy Moulvee Mahomed Mohamid Khan, 
late 2nd Principal Sudder Ameen, on 28M December 1847. 

Ilossein Buksh, (PlaintiflF,) Appellant, 
versus 

Musst Beeboe Misryn, widow, and Musst Beechan, daughter and 
heiress of Sheikh Meer Alii and thirteen others, 1st party, and 
Beejah Takoor and forty-four others, in thirteen parties, (De- 
fendants,) Respondents. 

This suit was instituted on 2nd March 1842, to recover posses- 
sion and for mutation of names as proprietors, and to define and 
divide the jumma and lands in a 7 as. 6 gs. 2 d. share ip each 
of the villages of chuck Massee, Narainpoor Massee and Ram- 
pore Massee, and for 6 as. of Nizamut Mussom Nuggur, and for 
3 as. 3 p. 4 g. 1 c. of Jageer Mussom Nuggur, recently settled 
and for mesnp profits from date of dispossession. Value of suit 
rppees 1158,13 annas, 3 pie. 

The plaint sets forth that the estate now claimed is the plaintiffs 
by right of inheritance from his father and mother. 

The first objection of the principal defendants is, that the plain- 
tiff does not specify the date of his dispossession nor does he name 
the deceased and existing shareholders. 

0/ the 26th December 1843, Moulvee Syud Ashruff Hofiisein, 
the then principal sudder ameen, decreed a portion of the claim to 
the plaintiff. This decree was reversed in appeal by the then 
additional judge on the 24th June 1846, for reasons recorded by 
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him and printed at pages 43, 44, 45, 46,47, and 48 of the decisions 
of the zillah courts for that month. 

In this instance the second principal sudder ameen dismisses the 
claim in totoy as he considers that the plaintiff fails to prove that he 
has any ancestral right or title remaining in the estate. 

In appeal, the plaintiff urges his former pleas, and declares his 
suit to be based on a decree, dated 21st January 1818, and the 
execution of decree proceedings in that case on the 4th December 
1849, notice was issued on respondents by the judge ; the first party 
reply and support the decree passed in their favor. 

The point to be decided in appeal, is whether or no the in- 
vestigation of the lower court in this case is regular and complete. 

Judgment. 

This is a suit to recover possession and mesne profits from date 
of dispossession. The first objection urged by the defendants in 
the suit is that the plaintiff has failed to specify the date of his dis- 
possession, an irregularity neither explained nor rectified by the 
plaintiff, and is an objection which appears to me to contain the most 
important point in the case, and has not been noticed by any of the 
judges who has passed decisions in the case. 1 am, therefore, 
obliged to declare the investigation of the lower court to be in- 
complete till this objection is adjudicated on and to reverse the 
decree, and direct# a </e-investigation as indicated above, and the 
usual order is passed for a refund of stamps value to the appellant. 


The 3bd April 1851. 

No. 5 of 1849. 

Appeal against a decree passed by Moulvee Neamut Alii Khany late 
Principal Sudder AmeeUy on \Atk December 1848 . 

Mr. Brown, agent for Mr. Braddon, in the place of Mr. R. Tayler, 
deceased, (Plaintiff,) Appellant, 
versus 

Hurreram Jha, then Gudah Jha, (Defendant,) Respondent 

This snit was instituted on the 18th April 1844,, to recover the 
sutn of 237 ;rupees 7^ pie, being the amount principal and interest 
of rentlmlances accruing in 1244, 1245, and 1246 Fuslees, for 
cultivation in the village Kurryan. 

The plaintiff stages himself to be the farmer of this village, and 
that the defendant cultivated in the farm during the years specifi- 
ed above, and fell into balances to the amount now claimed. 

The (^fendant, in reply, pleads, that he cultivated on the farm of 
the plaintiff jointly with his father and uncle a^inst whom the 

E laintiff 4iaa preferred a separate action, and has omitted to make 
im a defendant > that he had no separate cultivation in the farm of 
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the plaintiff ; that he cultivates is the burmooter lands of the village, 
as well as in the Zerat, of Musst Hannah Kooer, one of the pro- 
prietors. 

The principal sudder ameen dismisses the suit for the reasons 
given in the suit of the plaintiff versus the father and uncles of 
the defendant. He considers that the claim is founded on the evi- 
dence of the putwarry, who only took service in 1249, and cannot 
therefore depose to the balances of former years ; that there is no 
proof that the lands for which these rents are claimed are distinct 
from the lands in the former suit ; that the defendant does not 
cultivate as he alleges. 

In appeal, the plaintiff urges that his putwarry was well ac- 
quainted with the accounts of his predecessor, and that the lower 
court ought to have enquired, whether the lands, for which this 
balance is claimed, are distinct or not from the lands involved in 
the former suit. 

The point to be disposed of in appeal is whether or no the appel- 
lant makes good his claim for these balances against the re- 
spondent. 

Judgment. 

There is no written specific agreement between these parties, and 
the only evidence the appellant is able to produce to support his 
claim IS the deposition of the village accountant and some of the 
cultivators. • • 

The putwarry admits that he took service in 1249, and that the 
account on which this claim is based was made over to him un- 
signed by the former accountant I, therefore, agree with the 
principal sudder ameen in opinion that the appellant does not 
prove his claim and confim the decree, and dismiss the appeal, 
with 6osts. 


The 8th Apbil 1851. 

No. 73 of 1849. 

Appeal against a decree passed by Syvd Mahomed Mohamid Khan, late 
2nd Principal Sudder Ameen, on 25th August 1849. ' 

Musst Beebee Zeenut and eight others, and Chow^nee^; 

Singh, (Plaintiffs,) Ap|)ellants, . ^ 

verstca ^ { 

The Government first ; Lalljee Sah second; U^bur/Ali Khan^liud 
Ikbar Ali Khan third ; Sheo Nundun Lall fourth party, 
ants,) Respondents. . r i ^ ^ 

This suit was instituted on the 4th July 184^, for 
and mutation of names as the proprietors in 9^ aunoa^bf 
Burhettah Oodakur tiHm Buskutteah, 8^ annas m 
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pore and Kulleempore^ and to set aside an auction sale held ^n Sth 
July 1847, and to recover the sum of" rupees 432, 13 as,, as mesne 
profits, accruing from date of sale up to 1255 Fusly. Suit valued 
at rupees 1901, 5 annas, 6 pie. ' 

The plaint sets forth that the plaintiffs were proprietors in these 
estates as above stated, and the other shares belonged to Ikbar 
Ali Khan, third party of defendants; that the Governnient^i^venue 
for the estate was always paid in by their banker Lalljee, defen- 
dant, second partv ; that the estates were advertised for sale on the 
7th June 1847, for a balance of rupees 106, on account of a 13 
annas kist of 1254 ; that out of this the plaintiffs paid into the, 
bank of Lalljee rupees 46,*^ and the balance of the Government 
balances was due from ^kbar Ali Khan, which it was promised 
should be made good ; that five days previous to the date fixed for 
the sale, the collector called upon the proprietors to pay up a 15 
anna instalment ; that Ukbar Ali Khan fi|iled to pay ; that the 
agent of the plaintiffs took the whole of the 13 anna kist balance, 
v^ich was refused by the banker, and not credited to them by 
Sheonundun Lall, the collectory treasurer ; that after this several 
of the malgoozars of the district objected to pay the 15 anna 
instalment, and the collector was eventually ordered to content 
himself with realizing the 13 anna instalment; that ^on the 5th 
July, several malgoozars paid up the 13 anna kist; that on 
hearing this, the ''agent of the plaintiff took the 15 anna kist, 
balances to the collector ; when the collector ordered that as the 
13 anna kist balances were not paid up on the 7 th June, they 
could not be accepted, and the estate was sold at auction iii conse- 
quence on that date ; that Lalljee banker bought them for tJbkar 
Ali Khan ; that the plaintiffs appealed against the sale, without 
success, both to the commissioner of revenue and the board, lienee 


the present action, as the collector was not justified in refusing to 
receive thb ' payment of their balances whilst he accepted those of 
bther^ malgoozars. The Government reply to this is, that the 
f^roceedJug in the revenue^ department shows that a balance of 
mpees 156, 3 annas was due from this estate, accruing from the 
kist |)f,^eytup to Jvte 1254, and that it was incumbent on the 
p^ii|t|i]^to pay the whole; that the Government was entitled ip 
(l^aUd% I d anna instalment prio^ to this sale; that the plaintiff 


(^aUd^:a Id anna instalme^l^ ^ plaintiff 

^ that their banker withheld payment so that treasurer 

5 that they tendered payment of rupees 106 only on 


thett the plea of a fictitious sale is not cognizable. 


L^ljee Sah, who purchased the estate at auction, 
i^s^ jSiat {he sale was r^^lar, and was bought on his own 
«iaemn1^^at^\hat he is not bai!&er to the plaintiffs* 

V ; to^endanta, Ukbar Ali and Ikbar AU^ plead that it was in 


its, Ukbar Ali and Ikbar Ali, plead that it was in 
the default of the plaintiffs^ that the esjtate was sold. 
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The treasurer of the collector’s office, the fourth defendant, does 
not defend i^the suit. 

The second principal sudder ameen considers that the auction sale 
was regular; that a balance of rupees 158, 3 as., was due from the 
estate, and the plaintiffs only tendered payment of rupees 106, and 
that the plea that other malgoozars similarly situated with the 
plaintirfs" were allowed to pay their balances does not effect their 
case, the suit is therefore dismissed. 

The plaintiffs, in appeal, urge their original pleas. 

The point to be decided in appeal is the validity or otherwise of 
the sale of this estate by the collector on the 5th July 1847. ^ 

Judgment. 

I can find no irregularity in this sale, which has been declared 
to be regular by the commissioner of revenue and the board, before 
it was brought into the civil court. 

The pleadings of the appellants are tantamount to the acknow- 
ledgment that the estate, an undivided one, was in arrears, and that 
they only tendered payment of a portion of these balances, even 
supposing the real balance due to have been 13 annas kist. It was 
due in June, and payment was not tendered till July. The sale 
cannot be disturbed. I therefore uphold the decree, and dismiss the 
appeal, without issuing notices on respondents. 

*. • 


The 8th April 1851 • 
Nos, 40 and 42 of 1849. 


Appeals against a decree passed by Moulvee Neamut Alii Khan, late 
Principal Sudder Ameen, on 29th March 1849 . 

No. 40 — Musst Rajmun Chowdrine, mother and guardian of Ram 
Zallim Sing, minor son of Hunnoman Dutt Chowdhry, deceased, 
(Defendant,) Appellant, ^ 

No. 42 — Isree Dutt Rai, (Defendant,) Appellant, in thip suit of 
Bugwant Nuraen Jha and two others, sons of Mani^l Nund 
Jha, deceased, Laljha and three others, sons of Bolanq^th Jha) 
(Plaintiffs,) Respondents, 


versus 


The Appellants and Hurnath Chowdhry and Teeluckdl\aie;e)|^' 
Chowdhry, (vendors) Defendants, , ^ * 

This suit was instituted on 3rd December 1847,1^ fo|^p8S|08^Of^ * 
and mutation of names as proprietors of two annas Qp^t o^ 4 annas'^ 
of mouza Bhamoo, to recover mesne profits, amount^g, princaml^ 
and interest, to rupees 1255, 11 as., and accruing fix>m 1248 mp %% 
1264 Fusly. Suit vafued at rupees 1677-9. . , , 

The plaint is that the defendants, Hurnath Cbowdhrj!;^4|r!^In^«^ 
dharee Chowdhry, made a conditional sale of tjfis isAati^ to^w ance4^ 

41 
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tors of Bolanath Jiia and Manick Jha under a deed dated 19th 
Aughun 1243; that the sale was made absolute on 31st January 
1838^ and this action is brought for possession consequent thereon. 

The vendors do not defend the case. 

The two appellants petitioned as third parties in the suit, and were 
made defendants on a supplemental petition filed by the plaintiff. 

The defendant Musst. R^mun pleads that prior to this alleged sale 
the plaintiffs Hurnath Chowdry had made an out-and-out sale of 
this two anna share in Dahmoo with other property to one Bojraj 
Tukoor; that in the suit Futteh Chund Saho versus Bojraj and 
Hurnath, the sale was reversed, and this share was brought to sale in 
execution of decree ; that at the time of sale Hurnath sold the share 
to Hunnoman Dutt, the husband of Rajmun, under a deed of sale 
dated 18th January 1844; that this was represented to the collector 
and a cash payment made in satisfaction of the decree; that after this 
Bahadoor Chowdry and others sued for a ri^t of pre-emption and 
were defeated ; that the plaintiffs have never urged objections ; that 
as the deed of sale to the plaint is dated more than 12 years back, 
this action is barred by the statute of limitations. 

The defendant Ishree Dutt pleads, in reply, that he made an out- 
and-out purchase of 13 g. 1 c. 1 k. as the share of Teeluckdharee 
Chowdfary under a deed of sale, dated 9th July 1834, and is in 
possession accordingly ; a third party, co-sharers in the estate, 
petition in support of the defence. 

The principal sudder ameen considers that the deed of sale to the 
plaintiff is proved on evidence, and that the sale to Ishree Dutt is 
fictitious, and the deed registered after the sale to the plalhltiff was 
made absolute,^ |nd that the deed of sale to Hunnoman is dated six 
years subsequent to that of the plaintiffs, the claim is therefore 
decreed to the plaintiff, 

Th^ defendant Musst Rajmun, in appeal, urges her former pleas, 
Md adds that the evidence to the respondent’s deed of sale is discre- 
pant that the entry of the transaction in the books of the cazee 
ts discrdflhnt with the deed itself, and that her deed of sale, which 
Was not at issue in the case, is declared to be invalid. 

The defendant Ishree Dutt, in appeal, urges his former pleas. 

Ifoticeis were served on the respondents by the judge on the 15th 
April 1860, their reply far in support of the decree passed in their 
fayor. 

The point to J>e decided in. appeal is the validity, or otherwise, of 
th§ deed, , o£ sale on which this action is brought. 

' Judgment. 

The dded of sale* on which possession is sought, is not registered 
and the parnes of the subscribing witnesses are written in one and 
‘ saps^ ,Jhau^, Ae evidence of two of these witnesses has been 
^ tt^en,BtL8lee^^ i^Uchman Rai ; they are discrepant as to the writer 
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of the deed^ the parties present at the transaction^ the signatures 
made for themselves as they are unable to read or write, and as to 
the person who signed for the sellers. The deed is therefore not 
valid, and the decree passed must be reversed. The lower court 
was wrong also in declaring the deeds of the appellants to be invalid, 
as the only point at issue in the case is the genuineness of the deed 
produced by the respondent. The decree is reversed, and appeals 
decreed in both cases, with all costs on the respondents. 


The 9th April 1851. 

No. 3 of 1849. 

Appeal agianst a decree passed hy Syud Mahomed Mohamid Khariy 
late 2nd Princial Sudder Ameen^ on 20<A December 1848. 

Baboo Bhyrub Nurain, Baboo Puryug Nurain and Baboo Purkotin 
Nurain (Plaintiffs,) Appellants, 
versus 

Hoop Manick Jha and four others, first party. Ranee Gurjab 
Puttee, mother, and Ranee Suree Puttee, Sreedhur Nurain, de- 
ceased, second party. Maharajah Molieesha Singh Bahadoor, 
third party, (Defendants,) Respondents. , 

This suit was instituted on 4th October 1847,* to confirm posses- 
sion in 44 be^ahs of land in the bed of the river Joogah, appertain- 
ing to puttee Larka, a Dakhlee Bhatsurner, a Nankar mehal, and to 
recover mesne profits amounting to rupees 152, 10 as., accruing from 
date of dispossession^ and to set aside proceedings under Act IV. 
of 1840, dated 5th September and 29th November 1845, 23rd March 
and 2nd December 1846. Suit valued at rupees 1592. 

The plaintiffs claim this land as part and parcel of their^rent- 
free mehal,^and declare that they have been dispossessed Of it by the 
first party of defendants, the farmers of mouza Bugwuk ; that all 
lands situated on the westward of a certain plot of wastei4and be- 
longs to them, and the lands to the east of the plot belong to 
Bugwuk ; that the other defendants are proprietors in the talooka to 
which mouza Bugwuk belongs. 

The defendants object that the plaintiffs ought to have valued ' 
the suit at the estimated value of the land^ claimed ; that the bonnd- 
ary of the land and date of dispossession are not specified ; that the 
land in dispute has always belonged to Bngwuk, and .has l>eeh 
ruled to them in proceedings held by the criminal courts after fiill 
enquiry. , . 

The second princif^ sudder ameen dismisses the suit, as he con- 
siders that the plaintiffs have failed to prove the boundMy of the 
lands claimed and have not filed a map of the spot, mtsT that the 

long possession of the defendants is fully estab^hed. 
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The plaintiffs, in appeal, urge their former pleas, and add that the 
lower court ought to have sent an ameen to make a local enquiry, 
and that their map was presented in court, and the principal sudder 
ameen passed a verbal order that it was to be produced whenever 
the case should come up for a final hearing. 

Notices were served on the respondents by the judge on the 
8th September 1849, and, in their reply, they support the decree 
passed in their favor. 

The points to be decided in appeal appear to be whether the in- 
vestigation in the lower court is complete, and if so, whether or no 
the appellants have failed in proving their claim. 

Judgment. 

The vakeels of the appellants in the lower court have been call- 
ed upon, and declare that the map now filed was presented to the 
second principal sudder ameen as stated in the moojeebat of the 
appeal, and although their account of the proceeding is most impro- 
bable, and the judge is unfortunately dead, before whom this is 
alleged to have occurred, I have no alternative but to declare the 
present enquiry to be incomplete and to reverse the decree, and 
direct a re-investigation de novo in the case and a refund of stamp 
value to the appellants. The second principal sudder ameen is 
directed to make any farther enquiry he may think to be necessary 
as regards the conduot of the pleaders in this case. 


The 14th April 1851. 

No. 49 of 1849. 

Appeal against a decree passed hg Moulvee Neamut Alii Khan^ late 
Principal Sudder Ameen^ on \Bth May 1849. 

Kheedhun Chowdhry, (Defendant,) Appellant, in the suit of Bunsee 
Takoor himself and guardian of Lothan Takoor, son of Rungee 
Takoor, deceased, heirs of Omrdw Takoor, Dhurun Takoor, 
Mone^d Chowdhry, and Bustee Takoor, (Plaintiffs,) Respondents, 

versus 

Appellant and Boondoo Chowdhry, (Defendants,) Appellants, 

This suit was instituted on 29tb June 1847 in the moonsiff’s 
court at Dulsing Surai, and was transferred to the principal sudder 
ameen’s court by an order of the judge, dated 29th February 1848, 
to recover the sum of rup^s 275, 14 as., arrears of rent for 1249 
and 1250 Fusly, for cuitiyatiou in mouza Chonowlee Khoord. 

The api^llant having omitted to make the plamtiffs, Jewan 
Takoor and Gouree Takoor, respondents, and having made Bustee 
Takoor respondent, who was not a plaintiff^ and tms irr^ularity 
not having ^en cured within the time prescribed in conforming 
with No. 211, Circular Order of 1st July 1842, made applicable to 
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Uie local appellate courts in Circular Order 13th April 1847, the 
decree in this suit is upheld, and the appeal dismissed. 


The 16th April 1851. 

No. 11 of 1849. 

Appeal against a decree passed by Moulvee Neamut Alii Khan^ late 
Principal Sudder Ameen, on 2Sth December 1848 . 

Sheo Chum Lall and Ochumbit Lall Mathao, (Plaintiffs,) 
Appellants, 
versus 

Musst Soorjah Kooer, and Baboo Rugoonundhun Singh and Baboo 
Rainonoograh Singh, (Defendants,) Respondents. 

This suit was instituted on 23rd July 1847, to set aside a lease 
granted on 8th Chyte 1227 F. S., and to recover possession and 
obtain a mutation of names in the record of proprietors for 5^ annas 
in mouza Kullianpore Bustee, uslee and dakhilee, and to^recover 
rupees 547, 14 as, 9 pie, as mesne profits of a third share in the 
estate. Suit valued at rupees 4725, 14 as, 10^ pie. 

The plaint is that 8 annas in this estate was sold on 8th April 
1847, as the right and interest of Molee Siagh in execution of a 
decree had by Chadee Lall ; that the plaintiffs*wdre the purchasers ; 
that on a proclamation being issued to give them possession, they 
were opposed by the defendant Soorjah Koer, on the plea that she 
had possession of 5 J annas of the estate by right of ticca peshgee ; 
that Rugoonundhun Singh and Ramonoogr^ Singh are made 
defendants, as they objected at the time of execution of decree; 
that they had purchased the right of Soorjah Koer in the estate ; 
that the peshgeedars have realized more than the sum advanced 
from the usufruct of the estate. 

The defendants Rugoonundhun Singh and Ramonoograh Singh, 
in reply, plead that they purchased the ticca peshgee interest of 
Musst. Soorjah Kooer, a right which she had acquired from Molee 
Singh, with a stipulation that the farmer should enjoy any surplus 
income accruing from the estate after satisfying the Government 
demand, and paying the village expenses, and that, if after the 
expiry of the lease, the money advanced was not made good in one 
payment, the farm should be continued ; that the plaintiffs are 
bound to make good the advance before possession can be rendered 
to them ; that there was no proviso in the lease that any portion of 
the income of the estate should be credited against the advance, 
and no stipulation for interest was made in the lease bond ; that 
any income which may have accrued is to be considered as interest. 

Soorjah Koer defendant, in her reply, supports the pl6as urged 
above. 
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The principal sadder ameen dismisses the claim, he considers 
that as the plaintiffs were cognizant at the time of the auction if 
this lien on the estate they have purchased themselves into a posi- 
tion which renders them liable to pay up the advance before pos- 
session can be rendered to them ; that the several precedents filed 
by the plaintiffs apply to mortgaged estates, and have no reference 
to a transaction of the present nature, and that whatever surplus 
income the peshgeedars have derived amounts only to the in^rest 
due to them o,n the sum advanced ; that the plaintiffs have failed to 
produce the precedents in support of their cause though time had 
been allowed them to do so. 

The plaintiffs, in appeal, urge all their former pleas, and add that 
the week granted to them to produce precedent was not time suffi- 
cient ; that the lower court has not noticed in the decree the legal 
opinion filed by them under Section 20, Regulation XXVIL of 
1814 and Section 9, Regulation L of 1846. 

Notices were served on the respondents on the 8th September 
1849 by the judge; in their reply they support the decree passed. 
The point to be decided in appeal is whether or no the appellants 
are liable to make good the amount advanced on the estate by the 
peshgeedars before possession in their purchase can be rendered 
to them. 

, Judgment. 

Neither precedent nor legal opinion was requisite in this case. 

I agree with the principal sudder ameen in opinion that the 
appellants must make good the advance before possession is render- 
ed to them. There is nothing to show that the peshgeedars have 
realized from the estate any thing beyond the legal interest on the 
sura advanced, the estate was sub-let by the peshgeedars at an 
annual jumma of 2200 rupees, and after deducting 1059 rupees, 
the Government revenue from this amount, a surplus is left which 
only meets, and does not exceed the legal interest due on the ad- 
vance. Due notice of this lien was given to the appellants before 
they purchased into the estate, and they must be hound by the 
terms on which Molee Singh leased this property to the ancestor 
of Soorjah Kooer. For these reasons I uphold this decree, and 
dismiss the appeal, with costs. 
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The 17th April 1851. 

Vta. 13 of 1849. 

Appeal agianst a decree passed by Moulvee Neamut Alii Khan, late 
Principal Sudder dmeen, on 2%th December 1848 . 

Sheo Churn Lall and Ochumbit Mathoe, (Plaintiffs,) Appellants, 

^ versus 

Bolee Chowdree, (Defendant,) Respondent, and Moolee Singh, de- 
ceased, Defendant. 

This suit was instituted on 23rd January 1847, to set aside a 
lease for 1 anna 3 pie in mouza Kullianpore Bustee, Uslee-mi- 
dakhilee, dated 23rd Phalgoon 1251 Fusly, and to recover 171 rupees, 
8 annas, 3 pie, as mesne profits. Suit valued at 498 rupees, 
8 annas, 3 pie. 

The plaint is that the plaintiffs purchased 8 annas of this estate 
as the right and interest of Moolee Singh, sold in satisfaction of the 
decree of Chadee Lall ; that on their being proclaimed proprietors 
they were opposed by the defendant, Bolee Chowdree, on the plea 
of his having a ticca peshgee claim over this share of the estate ; 
that the plaintiffs were also opposed by Soorjah Kooer as claiming 
a ticca peshgee right over 5 annas 1 pie^ that this action is to 
reverse the lease to the defendant to whom W4* rupees is due as 
zurpeshgee from Moolee Singh ; that sale proceeds amounting 
to 2000 rupees are deposited in the collectory for Moolee Singh ; 
that the defendant is to take the amount of his claim from the 
money so deposited, and to render possession to the plaintiffs. 

Bolee Chowdree defendant, in reply, pleads that the term of his 
lease has not expired, and he cannot be ousted from his farm, 
and^ that the plaintiffs made this auction purchase with a full 
knowledge of the lien, and if on the expiry of the lease they make 
good the money advanced, thw can have possession. 

Moolee Singh dies whilst the suit is pending, and the plaintiffs 
have refused the option of making his heirs defendants. 

The principal sudder ameen dismisses the claim, being of opinion 
that the lease cannot be set asidi before the term of it has expired, 
and the plaintiffs do not attempt to prove that it was fraudulently 
obtained ; that the rights and interest of all claimants in an estate 
sold in satisfaction of a decree of court are reserved, and if the 

f daintiffs make good the advance on the expiry of the term of the 
ease they can get possession. 

In appeal, the plaintiffs urge that as purchasers of the right 
and interest of Moolee Singh they are authorised to dispose of the 
sale proceeds in satisfying ckims against him. i 

Notice was served on respopdrat by carder of the judge,^ dated 
8th September 1849. ^ The repty supports the decree. 
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It appears that the prinapal sadder ameen placfed a Hen on 
498 rupees of the surplus sale proceeds ^‘deposited in the collectory, 
and belonging to Moolee Singh on the petition of She(| Chum Ldl 
whilst the suit was pending, and this lien has never been re- 
moved. 

This order was passed too on the identical petition in which the 
plaintiffs declared that they would not press their claim against the 
heirs of Moolee Singh. ^ # 

The point to be decided in appeal is, whether or no the appel- 
lants have any claim to oust the respondent from his farming 
interest in this estate. 

Judgment. 

The lease was legally granted to respondent^ and the appellants 
had due notice of the lien at the time of purchase ; they have there- 
fore no ground whatever to oust the respondent before the period 
of the lease has expired. I therefore uphold this decree, and dis- 
miss the appeal with costs, and fine the appellants fifty rupees each 
for a litigious appeal, and order that the Hen on the money belong- 
ing to the estate of Moolee Singh be immediately removed. 

The 17th April 1851. 

/Nos. 12 and 14 of 1849. 

Appeals against a decree passed by Moulvee Neamut Alii Khan, 
late Principal Sadder Ameen, on 2Bih December 1848 . 

No. 12, Sheo Churn Lall and Ochumbit Lall Mathap, (Defendants,) 

Appellants, 

No. 14, Baboo Rugoonundhun Singh and Ramonoograh Singh, 
(Defendants,) Appellants, 

In the suit of Doomah Singh and Beekdharee Singh, (Plaintiffs,) 
Respondents, 

versus 

Moolee Singh, Baboo Chadee Lall and Musst. Soorjah Kooer, and 
by supplemental petitions Govkidah Chowdrhry, Shijo Chum 
Lall, Rugoonundhun Singh and Ramonoograh Singh, Defendants. 

This suit was instituted on 22nd February 1847, to decide a 
title andfoy^ossessionin 18gs.Jq|atof 2annas, ISgs. 1 c. 1 d.,a si:^h 
share in Enllianpore Bomayanjind Kullianpore Bustee, U^slee- 
midakhilee, ^d to confirm the registration of names as proprietors, 
and to am<!>nnting to 920*1 l-lfiJ^Suit 

vijtted \ ^ . 

Thf plaint k thit shamNow ^med tins 
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Shunker Dutt and Byjnath Dutt ; th^ the n^me of Doomah Singh 
onljr was entered in the dead; that^a mutation of rem'ster was effect- 
ed in his hame ; that Shunker Dutt and Byjnath Dutt sued to set 
aside the deed of sale of their shares on the plea that it was execut- 
ed during their minority ; that their suit was decreed to them^ and 
the plaintiffs in consequence were left in possession of only one 
share ; that Moolee Singh took out execution of a decree against 
GurHBsh Dutt, Shunker Dutt and Byjnath Dutt; that in this 
tulee-ka he entered the right and interest of the three as anna 
1-15-2-2, and on a local enquiry by an ameen duly appointed to 
ascertain the parties in possession, it was proved that Shunker 
Dutt and Byjnath Dutt occupied two shares, and the share 
of Gunesh Dutt was declared to be in occupation of the plain- 
tiff Beekhdharee Singh ; that notwithstanding this the interests 
of Gunesh, Byjnath and Shunker Dutt were sold and purchased 
by Moolee Singh ; that the objections urged by the plaintiffs against 
Moolee Singh being put in possession were rejected ; that now 
Chadee Lall has possession in *4 annas by right of purchase from 
Moolee Singh ; that the remaining four annas prior to the sale was 
^occupied by Soorja Kooer ; thkt the claim of the plaintiffs is against 
Moolee Singh, and as his purchased and ancestral rights are confus- 
ed by sale and ticca, Chadee Lall and Soorjah Kooer are made de- 
fendants. On the 22nd May 1847, the plsfintiffs were allowed to 
file a supplemental petition to the effect that tlie interest of Moolee 
Singh in the estate had been sold on 6th April 1847, in satisfaction 
of a decree had against him by Chadee Lall and Konyah Chow- 
dhry ; that his interest in' Kullianpore Bomayah had been purchased 
by Goondut Chowdhry, and his interest in Kullianpore Bustee by 
Sheo Churn Lall, vakeel, and praying to make these purchasers de- 
fendants in the suit Another supplemental petition was filed on 
19th July 1847, making Baboos Rugoonundhun Singh and Kemoo- 
nagrah Singh co-defendants as the parties to whom Musst 
Soorjah ]^ooer had transferred her ticca peshgee interest in the 
estate. 

The defendant Chadee Lall, in reply, pleads that the plaintiffs 
have nof claim against him, as their claim is for the share of 
Gunesh Dutt, and he has possession in four annas of the slwe of 
Moolee Singh by decree of court ; that the plaintiffs had failed in a 
claim for pre-emption against hinr and Moolee Singh. 

The defendant SoorjcSi Koer, in reply, pleads that she acquired a 
ticca pesh^e right over 5 annas, 1 {ue, of the ancestral share of 
^pqlee Smghin tdiis estate^ and has tr^msferred h^ interest to 
Ru^ntmdhun Singh and Bamonoograb that she never he4 
^y bright in the share of Gilkteih Bnt| cdinmed 
Moolee 

ImK Tal^l^dei|i|dj^ 

$htgh 8U^ and jpl|wnbd a 

^ 42 ' 
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father of Gkmeesh Dutt^ Shmiker Dutt and Byjnath Dutt, whose 
rights and interests in the estate'' were » sold in satisfaction of the 
decree and purchased by Moolee Singh ; that the plaintiffs were 
also liable for the decree of Moolee Singh, inasmuch as it was ruled 
in execution of decree that if the amount decreed was not satisfied 
by the sale of the rights of Gunesh Dutt and his two partners 
then the share of Beekhdharee Singh should be sold; that the de- 
cree was satisfied without the sale of Beekhdharee Singh’s interest ; 
that this suit is consequently not tenable. 

The defendant Goondah Chowdree, in reply, pleads that on 
5th April 1847, he purchased at auction the interest of Moolee 
Singh in Kullianpore Bomayah, and that the reply of Sheo Churn 
Lall is his defence also. 

The defendants, Baboos Rugoonundhun and Ramonoograh Singh, 
plead that they have purchased the interest of Soorjah Kooer in the 
estate, that the lease was granted prior to the sale, and that the 
claim of the plain tifis will not reach the share leased to them. 

Moolee Singh does not defend thei suit. 

The principal sudder ameen decrees to the plaintiffs possession in 
18 gs. of the sixth share of the estate, from the 5 annas, 1 pie held 
ill lease by Rugoonundhun Singh and Ramonoograh Singh, with 
law expenses of the suits and mesne profits to be calculated here- 
after and to be satisfied from the effects of Moolee Singh, the otlier 
defendants are exempted from liability and the peshgeedars referred 
for indemnification to the heirs of Moolee Singh, and that the ex- 
tent purchased at auction will be defined on the purchasers suing 
for possession. The reasons given for this decree are that by the 
decree of cburt in the suit of Byjnath Dutt and Shunker Dutt, 
versus the plaintiffs Doomah Singh, two shares in this sixth share 
were ruled to them, and one share, namely, that of Gunesh Dptt, 
was ruled to Doomah Singh ; that the interest put up to auction by 
Moolee Singh in satisfaction of this decree was only 1 anna 15 g., 
2 c. 2 d., or two shares, and the ^ameen’s enquiry shows that 
the share of Gunesh Dutt was in the occupation of the plaintiffs ; 
that consequently only two shares were sold to Moolee Singh, who 
was not justified in obtaining possession in the share of Gunesh 
Dutt ; that the next consideration is how the plaintiffs are to be re- 
stored to possession, since Moolee Singh is ousted of all possession 
in the estate ; that out of 8 annas the ancestral and purchased 
share of Moolee Singh in the estate, 4 annas has passed into the 
hands of Chadee Iialf by decree pf court, and that cannot be dis- 
turbed, and as there remains avaUable in the hands of the pesh- 
geedars 3 as, 19 gs. and a little more, it^is from this share thaf the 
plaintiffs must recover their possession; 

Two appeals are instituted against tiki^deiyee ; the peshgeedars 
object that possession ought* to^^^ rendered to respondents out of 
the 4 annas in the occupation of Chadee that Moolee 
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Singh has left no effects and that if is unjust to disturb their 
possession. 

Sheo Churn Lalh vakeel, objects in appeal that as the suit is 
based on a deed dated twenty-six years ago, this claim is barred by 
the law of limitations, and that no objections were ever urged by 
the respondents prior to the sale. Notices were served on the 
respondents under the orders of the judge, dated 8th September 
1849. 

The respondents, in reply, support the decree passed in their 
favor. 

Chadee Lall, as a third party in appeal, claims his right to 
undisturbed occupancy in 4 annas of the estate. 

On the 14th instant Sheo Churn Lall, vakeel, appellant, petitions 
that Ochujpbit Mathao is made co-appellant in the case by mistake. 

The points to be decided in appeal are, first, whether the suit is 
barred by the statute of limitations ; secondly, do the respondents 
prove their right to the share claimed ? thirdly, how is possession 
to be rendered to them. 

Judgment. 

The objection that this action is barred by lapse of times has 
only been raised in appeal ; however, as the respondents were ousted 
from this share by proceedings, dated 7th February 1842, conse- 
quent on the execution of a decree sale, th^y could have had no 
cause of action nor ground for urging objections prior to that event. 
The decree quoted by the lower court and the local enquiry on 
the estate fully establish the right, as well as the occupation of 
the respondents over the share now claimed. 

They have therefore a good claim for a re-possession against 
Moolee Singh in 18 gundahs as the third share of Gunesh Dutt, 
in a sixth share of the whole estate. The^ancestral interest of Moolee 
Singh in this estate appears to have been 5 as. 6 g. 2 a 2 d., which 
is leased to the peshgeedars, and he got possession by right of 
purchase in 2 as. 13 g. 1 c. 1 d. 

It is not apparent whether the 4 annas share in Kullxanpore 
Bomayah decreed to Chadee Lall, is the ancestral or purchased 
rights of Moolee Singh, at all events his interest cannot now be 
disturbed. The principal sudder ameen seems to have considered 
that the 4 annas share decreed to Chadee Lall extended over 
the share of Moolee Singh in the whak estate, whereas the decree 
obtained by him shows that it is ^nfined to £uUianpore Bomayah 
and its dependencies, and does not in any way reach Kullianpore 
Bustee and its dependencies. 

I agree with the princrpal sadder ameen in decreeing to the 
respondents aright of possession in the share claimed, as well as 
mesne profits to be satisfied from the effects of Moolee Singh ; but 
I differ with him as far as bis decree effects the interests of these 
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peshgeedars (appellants) in Kullianpore Bustee and its dependen- 
cies, I therefore amend the decree by ruling that the peshgeedars 
must render possession over 18 gundahs in Kullianpore Bomayah, 
and that possession to this extent in Kullianpore Bustee must be 
rendered by Sheo Chum Lall, who stands in the place of Moolee 
Singh as regards this portion of the estate. 

The appellants must be held equally responsible for the expenses 
of the respondents in their appeals. 

The 21st April 1851. 

No. 82 of 1849. 

Appeal agaimt a decree paeeed by Eradut AH, Mooneiff of Mozufer- 
pore, on 17 th February 1849. 

Punchanund Misar and two others, the heirs of Kumlah Dutt 
Missr, deceased, (Plaintiffs,) Appellants, 
veraua 

Qoorban Alii Khan, vakeel, and Shureeatoollah, the son of Meer 
Abdoolah, his gomashta, deceased, and Chadee Lall, auction 
purchasers, Mr. Jones and Pearee Lall, re-purchasers, and Mr. ' 
Horsma, decreedar, (Defendants,) Respondents. 

This suit was instituted on 25th May 1848, to recover the sum 
of rupees 296, annas 14, being the estimated value, principal and 
interest, of a tope of mango trees. 

The plaint is that a third share in these mango trees was sold 
at auction, as the rights and interests of Mahnund Missr, in 
satisfaction of a decree obtained against him by the defendant, 
Mr. Horsma ; that the third share in 5 beegahs of trees was pur- 
chased by the defendant, Chadee Lall, and the third share in 
1 beegah was purchased by vakeel Qoorban Alii Khan, defendant, 
in the name of his gomashta the defendant, Meer Abdoolah ; that 
the plaintiffs obtain^ a decree to reverse this sale, and due notice 
was served on the purchasers ; whilst the suit was pending not to 
alienate ti^e property ; that they cut and sold the mango trees to 
Chadee Lall, and he sold them to Mr. Sanders, and the defendant 
Pearee Z 41 U, and Mr* Jones, and Qoorban Alii Khan sold the 
trees on his purchase to a timber merchant of the name of Nunkoo ; 
that Mr.. Saimers has died without issue. Mr. Horsma, the deereecW, 
is made a d^iSmdant in a 

Ihe defendant Chadee Lml, in reply, pleads that he purchased 
this third share h 5 beegahs of the mango trees, and re-sold his 
inti^t tu Ifr; Sanders who out down the trees ; that Mr. Sanders 
died leaving heirs, and )he to be no^ to not 

them defen^ti ; thU the dsim of ^ phdnthlb does 
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Qoorban Alii Khan, in reply, pleads that he had no interest in 
the trees ; that the purchase was made by his gomashta on his own 
account 

Pearee Lall, in reply, pleads that he was only the servant to 
Mr, Sanders, who purchased the trees and re-sold them to 
Mr. Jones. 

The defendant Shurriet Oollah, in reply, pleads that his father 
Meer Abdoolah purchased 18 trees, and re-sold them for 4 rupees 
8 annas ; that this claim will only lay against the decreedar from 
whom this enquiry to the plaintiffs has arisen. 

The other defendants do not defend the suit. 

The moonsiff dismisses the claim, because the several defen- 
dants deny having cut down and appropriated these mango trees, and 
the witnesses of the plaintiffs are not able distinctly to depose as to 
which of tlftm did so, neither are they able to state the real nature 
of the claim of the plaintiffs; that the decree setting aside the auction 
sale only established the right of the plaintiffs, and does not prove 
the damage sustained by them ; that the plaintiffs have failed to 
produce further proof within the period allowed to them to do so. 

The plaintiffs urged in appeal their former plea, and observe that 
Chadee Lall and Shurriet Oollah both admit their purchase and 
re-sale of the trees. 

The point to be decided in appeal is, whetSjr no the decree 
passed is consistent with the merits of the case. 

Judgment. 

It is admitted that these mango trees '^^ere cut and carried away, 
and the auction purchasers admit that they sold the trees. This 
was done in the face of an order passed on the suit instituted by 
the appellant against her to reverse the sale, warning them not to 
alienate their purchase ; the injury sustained by the appellant from 
the destruction of his trees arose entirely from the act of these 
auction purchasers, and though they may not have cut and carried 
away the tree& they admit that they have appropriated the consider- 
ation for which they sold them. The simpe point therefore to be 
decided in this case is the actual value of the trees. I consider the 
decree passed by the moonsiff to be in opposition to the true merits 
of tl^ case, and 1 am quite i|nable to discover his reason for assert- 
ing that the respondents . severally deny having cut and 
priated the trees, 1 therefore quash these proceeding, and direct a 
re-investmation as indicated above, and a refund of stamp value to 
the appellant 
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The 21st April 1851. 

No. 70 of 1849. 

Appeal against a decree passed hy 'Pundit Patia Ram, Moonsiff of 
Teigrah, on February 1849. 

Bedasee Suddah, (Defendant,) Appellant, 
versus 

Purshun Singh, (Plaintiff,) Respondent. 

This suit was instituted on 21st November 1848, to recover the 
sum of 29 rupees, 3 annas, 7^ pie, as arrears of rent for cultivation 
in the village of Dwakapore, accruing from 1252 up to 1255 Fusly. 

The plaint sets forth that the defendant is a cultivator in this 
village of which the plaintiff is a two anna, one pie proprietor, and 
is in balances on account of the plaintiff’s share to the #nount now 
claimed. 

In reply the defendant pleads that 5 rupees, 4 annas, 1^ pie is his 
liability to the plaintiff ; that 4 rupees 3 annas has been paid and 
receipts wanted for it, and the remainder has been collected from 
him by Chowdry Rampershad Singh, one of the other proprietors. 

Chowdry Rampershad Singh, as a third party, petitions that the 
plaintiff has overstated the extent of his share in the estate, and that 
he did collect the rent from the defendants as stated by him, because 
the plaintiff colle6ted from his share. 

The moonsiff decrees 26 rupees 5 annas out of the claim to the 
plaintiff, as the investigation of an ameen appbinted to make a local 
enquiry proves tliis to be t^e amount due to him on the cultivation 
held by the defendant: he also rules that the decree is not to effect 
the interests of the third party in the suit. 

In appeal, the defendant pleads that the moonsiff has decreed 
illegal cesses to the plaintiff ; ,that the admission of Rampershad 
Chowdhry exempts him from liability ; that a decree dated 9th 
August 1847 in ihe case of Beharee Mathao against^ him proves, the 
extent of his cultivation, and the rates payable thereof!. 

On 31st March the appellant, ^^'^as allowed fifteen days to produce 
the decree alluded to in his moojee)>at of appeal; this he has failed 
to da 

The point to be decided inKappeal is^ whether or no the amount 
decreed is legal and valid. ^ 

JtJmMnKT. 

The fees here decreed are usual, and I see no reason to disturb 
the decree ; it is therefore upheld, and the appeal dismissed, without 
notice to respondent. 
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The 21st April 1851. 

No. 503 of 1849.’ 

Appeal against a decree passed by Baboo Bisken Lall^ Moonsijff^ of 
Bulsing Serai, on 16^A November 1849. 

Baboo Juggernath Singh, (Plaintiff,) Appellant, 
versus 

Bassah Roy, Oomah Roy, Rathdyal Roy, Hurree Dutt Roy, and 
Kalee Dutt Rpy, (Defendants,) Respondents. 

This suit was instituted on 9th January 1849, to recover the 
sum of 19 rupees, 11 annas, 7^ pie, being the amount principal and 
interest of rent, balances for cultivation in mouza Dhol6e,^accruing 
in 1254 Fusly. t 

The plaint is that 8 annas of this estate belongs to Musst. 
Towakul Kooer, and the other half two shares belong to Baboo 
Byjnath Singh, and the other share or 2 as. 13 gs. 2 c., more 
or less, is the property and in the possession of the plaintiff; that 
the defendants cultivate in^the estate, and are in balances to the 
plaintiff to the amount tioW claimed. ^ 

The defendants, in reply, ^lead that out of th^ 8 annas of the 
estate, held by Musst. Nunkooree, the mother of pls^ntiff, and 
Baboo Byjnath Singh and others ; they hav^ sold 1 anna to the 
three defendants, Hutree Dutt Roy, Ramdyal Ro^, and Kalee Dutt 
Roy, and 4 annas to Jugmohun Chowdhry and others ; that posses- 
sion has been rendered and mutation of registry effected; that in the 
three remaining annas,, one anna belongs to the plaintiff, one to 
Byjnath Singh, and one to Sheopershai Singh ^nd others, som of 
Bisnath Singh ; that under cover of ^is shit for rent the plaintiff 
wants to set aside legal transfers ; that of the defendant^ Bussah 
Roy alone is a cultivator ; that in a,^uit for rents, preferred against 
them by Towakul Kooer, it was decreed that they cultivated 39 
beegaKs 8 c. 10 d. at an annual fixed rent of 72 rupees 8 annas; that 
the share of tite plaintiff on the rents due from Bussah Roy is 5 
rupees, 3 annas, 3 pie, which has hi^n duly paid. 

Three separate parties claiming interest in this estate have peti- 
tioned in support of the pl^paa urged by the defendants. The moon- 
siff dismisses the plaint, as he (^onsidehi that the proof product by 
the plaintiff does not establish this claim, and that there is ample 
evidence on the record, that proprietary rights are at issue between 
these litigants, which the plaintip wishes to dispose of in a suit for 
rents.' 

In'" appeal, the plaintiff urges all his former pleas, and declares that 
the moonsiff has dismissed , the suit without going into the merits 
of his claim. ^ 

Notices were served on the respondents under the orders of the 
judge, dated 3rd May 1850. 
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The respondents^ in reply, repeat their statement of the merits of 
the case. \ ' 

The points to be decided in appeal is whether this suit is Jiable 
to be dismissed as an. attempt to establish proprietary rig^it 
in an action for rent A regular suit is pending between these parties 
to establish the proprietary rights of the appellant . <4 

* JiJbgment. ' ‘j, 

I agree with the moonsiff in dismissing this clailn, more partipn- 
larly as the appellant has instituted a suit« to establish his propril- 

a right in the'diare for which this action for rent is preferred, 
if he prevails in his suit ho will recover mesn^ profits. I there- 
fore confirm the decree, and dismiss the appeal, with costs. 

The 22nd ArafL 1851. 

No. 497 of 184^ 

Appeal against a decree passed by Baboo BisJien Lall, Moonsiff of 
^Bulsing Serai, on 4 lb Nbvember 1849 . 

^ Dhurum Lull Kooer, (Plaintiff,) AppMlant, 

^ versus 

Bonead Kooer ^nd^ his three sons, (Defenda^jts,) Respondents^ 

Tutarsuitwas instituted on 10th May 1849, for possession in 
1 g. 2i a, more or less, out of 6 pie in the 7 a. 6 p. divided share 
in tnouza Doomree, Uslee-midakhiJee. Suit valued at 13 rupees. 

The plaint sets forth that this estate is divided into two shares ; 
that the share now claimed is the ancestral right of ^fhe plaintiff in 
the 7 a. 6 p. puttee; that the defendant Bonead Kooer, who is really 
a 6^ g. sharer in , this puttee, g^d on the plea that his share was 
1 a. 6 g., persued^and got a debree for rent at this rate against the ^ 
plaintin, and thils ousted the plaintiff from the sh^e no# claimed 
m Jyte 1265 F. S. > 

The defendants, in reply, deip» having ' ousted the plaintiff, and 
plead that Bonead Kooer ocbu^nes l^a« 6^ g. in the 7 a. 6 p. puttee, 
beii^g his ancestral right, and 1 anna^h^ right of purchase ^ade 
in the names of his three scmf; thal^m%ay 1840, the puttee^ was 
sold for Gowummeut balances and forohjised by Junnoo Lall; that, 
Joiinoo Lodi subsequently transferred 1 a. ft g. 2 a to Bonead 
Kooer in the name of his three sof s under a deed of agre^ent;^ 
that the remaining share in the pdttee was purchased by J&noo 
Lall, Ohite )Udl Ko^ and otbens; that in 1264 Bonead Soeer 
puix^asei Ig* I m the name ^ his snm, thus making the 
present share of Bonead Kooer in ail I lu 9 3 c. ; th)M; three 

S i are in ^way. ]|able during the Ufolime of th#iifather 
ead' Kooer* 
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The moonsiff throws out the claim as he^ considers that it is 
proved that 1 anna is the purchased right g^. the ancestral 

t right of the defendants, and that it is evident that the right and 
interest of the plaintiff in the estate whs soM in satisfaction of the 
decree for rent had against him by Bonead Kooer. 

In appeal, tjie plaintiff urges that his share is merged in the I 
arma purchased by the defendants, and that as this purchased 
right was obtained from an audion purchaser at a sale, which was 
reversed, the defendant’s right is void alsa , 

Notice was served ort respondents under the orders of the judge, 

^ dated 3rd May 1850. 

The reply of respondents is that the appellant has failed to 
prove his right in the share claimed. % > 

The point to be decided in appeal is whether or no the appellant 
is able to establish his right to the share claimed in the present 
action. 

Judgment. 

I think that a nonsuit is required in this case, the plaint is for 
re-possei^sion on an estate from which the appellant alleges to have 
been ousted by respondents in a suit for i»nt. ; NoW^ I gather from 
the record that the appellant was really dispossessed hy the sale 
of this 1 anna share to Bonead Kooer, un^er four deeds of sale, 
and, if the appellsuit has been ousted at all, it could only have 
arisen from these deeds of sale, and an action to test their validity 
is the remedy left to the appellant. I therefore reverse this decree, 
and nonsuit the plaint, appellant with costs. 

The 22nd April 1851. 

No. 504 of f849. . ^ " 

Appeal g ai nst a decree passed hp. Baboo Bishen Lall, Moonsiff of 
, « Dultinff Serai, on l3tA November 

* Ufefcur Alii, (Defendant,) Appellant 

vp;eus , ■ 

. Beharee Singlv'(PBiintIff,) Respondent 

■ THia^snit wVs institqte<],on the 11th June 1S49, in the mooiisiff’s 
court at Muhwa, and 'nils 4rans^tved for trial to the moonsiff of 
Dulsing Serai, on accoijnt of relationship existing’hetween the de- 
fendant and the meonsiff of the former court. The action is brought to 
iiechTer the sum of rupees 23 1, 1 3 annas, 6 pie, due on a bond execuiied 
by the defendant in favor of the plaintiil on the 1st Assin 1253, (on 
8th September 1849,) alter proois bad been received frdth ' idle 
plaintiff, and the cafe yag t«tdy for an ezparte investigaUdn/ ' v 
The defendant petiti^ed the moonsiff to be allovreid to fifo lda ri^ly, 

f iving.aa iBis reasetisfor^he deli^, wUchhad 
eel afflicted with ophthalmia, and had been ebliged to%d to Patna 
' ' 43 , ' ' 
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for medical aid ; the moonsiflF pronounces this statement to be fahe^ 
but gives no reason ibr thinking it so^ and passes an exparte decree in 
favor of the plaintiff. Against uiis decree the defendant appeals, ^and 
urges that notice of aftion was served on him by the moonsiff of 
Dulsing Serai on 14th August 1849, and that on the 23rd of that 
month, on granting a receipt for the notice, he informed the court 
that he was ill, and would appear as soon as he was able to move ; 
that on the 8th of the ensuing month he did appear^ and petitioned 
as stated above, and also called the moonsifPs attention to the state of 
his eye-sight ; that the moonsiff on that date filed the petition with 
the record, and finalljr disposed of the case on the 13 th of the fol- 
lowing November, without taking into consideration the objection ; 
that he had satisfied this debt by orders on certain cultivators; 
notice was served on the respondent by the judge on 3rd May 1850, 
on which date the vakeel of the appellant declares that his client 
appeared before the judge quite blind. , 

The respondent now pleads that he is entitled to the decree pass- 
ed in his favor ; that the debt has not been satisfied in the way 
alleged by the appellant. 

The point to be decided in appeal is whether or no the appellant 
is entitled to a full hearliig. 

Judgment. 

The moonsiff ought to have stated distinctly whv he considered 
the appellant’s reason given for not having defended the suit in due 
time, untrue. As the appellant was blind on the 3rd May 1850, 
I do not think it requisite for him to prove that he was afflicted 
with the ophthalmia in August 1849, 1 therefore reverse this decree, 
and diirect the moonsiff to accept the appellant’s proofs, and decide the 
case on its merits, and a refund of stamp value will be made to the 
appellant 

The 22nd April 185L 
No. 73 of 1849. 

Appeal against a decree passed by Pundit Datta Bam, Moonsiff of 
Teigrah^ on February 1849 . ** ^ 

Bummun Mathoo, (Defendant,^ Appellant, 
versus 

Raj Coomar Singh and three others, (Plaintiffs,) Respondents. 

This suit was instituted, on 23rd November 1848, to recover the 
sum of 55 rupees, 1 anna, 3 pie, being the amount principal and 
interest of rent balances for cultivation in the village of chuck 
Juddah, accruing from 1253 up to 1255 F. S. 

The plaint sets^forth that the defendant cultivated 7 b. 2 c. 
10 ds. in this village of the plaintilSs, and is in balances to the 
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amount now claimed according to the village account ; that the 
defendant holds a cultivation of 14 bs. 5 cot. jointly with his 
brother, one Ruhman Mathoo, who is not in arrears. 

The defendant, in reply, pleads that 13 b. 5 c. is the extent of the 
joint cultivation of him and his brother under a pottah granted to 
them and their father before them ; that the annual rent fixed by 
the pottah in this share in the cultivation is 19 rupees 5 annas; 
that the total of rent for which he was liable during the three 
years now claimed for was 57 rupees, 15 annas ; that he has paid 
annually 20 rupees, in all 60 rupees for the three years through 
the agency of Holas Mathao, and in the presence of respectable 
eye-witnesses ; that as he is entitled to 2 rupees annually as a turban 
fee, he has paid more than his dues ; that this is the rate at which 
he has always paid to the proprietors on their farmers ; that as the 
plaintiffs have not granted receipts for his several payments, he 
has made their omission a subject of complaint against them before 
the criminal authorities. 

Ruhman Mathao petitions as a third party in support of the 
claim of the plaintiffs, and contradicts all the allegations of his 
brother, the defendant • 

The moonsiff decrees to the plaintiffs 41 rupees, 9 annas, 3 pie, 
out of their claim, as he considers it proved that the defendant 6u],ti- 
vated 7 b. 2 c. 10 d., at the the rate of ^ rijpees, 7 annas per 
beegah. The remainder of the claim is struck off, because the 
plaintiffs have failed to specify in the plaint the extent of the boW^lee 
and syer liabilities of the defendant. 

The defendant, in appeal, urges that the witnesses of the plaintiflTs 
are interested parties; that his brother has colluded with the 
plaintiff's, and that plaintiffs have tampered with his witnesses, and 
the moonsiff* did not take the depositions of the two who were 
present. 

The point to be decided in appeal is, whether or no the amount 
decreed is proved to be due from the appellant to the re- 
spondents. 

Judgment. 

As the appellant fails to prove the payment he alleges to have 
made, and the rates at which he claims to cultivate, I agree with the 
moonsiff in his several reasons for passing this decree. I uphold 
it, and dismiss the appeal, without issuing notice to the respondents. 
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Thb 23rd April 1851. - 
No. 508 of 1849. 

Appeal against a decree passed hy Mauhee Syud Muneerooddeen Hossein^ 
Moousiff of Mowahy on \2th November 1849. 

Gowree Shunker, Rugbhur Sahi and Raj Coomar Singh, 
(Defendants,) Appellants, 
versus 

Bliyroo Pershaud, (Plaintiff,) Respondent 

This suit was instituted on the 17th July 1849, to recover the 
sum of rupees 192-8, being the amount principal and interest, zur 
peshgee, on a farming lease, dated 26th March 1844. 

The plaintiff states that he advanced 125 rupees to the defend- 
ants for a five years’ lease from 1252 to 1255 F. S,, of 10 beegahs 
of bowlee cultivation in the villages of Gooul and Danagoroul 
under a proviso that if his possession in the farm, (which was to 
continue till the money advanced was made good,) should be dis- 
turbed, he was to look for indemnification from the defendants ; 
that his possession was disturbed frogi the 6 anna kist of 1252 
Fusly, when he was ousted by the defendants and their servants. 

The defendants, in reply, admit having taken this advance, and 
granted the lease, ai?d plead that the plaintiff is in possession of 
the farm, accordihgly that under Construction No. 898 the only 
claim preferrable by the plaintiff is for possession, and untibr Cir- 
cular Order, 10th June 1842, this claim for a refund of the sum 
advanced is not tenable. 

The moonsiff decrees the claim to the plaintiff, observing that as 
the defendants, in their reply, called for local enquiry as to the 
possession of the plaintiff, and failed to pay the fees of an ameen, 
the evidence of their witnesses cannot be taken, and two of the 
witnesses of the plaintiff proves his case ; and, if the assertion of the 
defendants, that the plaintiff is still in possession was true, they 
would not have failea in, providing for a local enquiry. 

In appeal, the defem^ants urge that their case has not had a fair 
hearing, and that two of the plaintiff’s witnesses depose that he is 
still in possession of the farm. 

Notice was served on the respondent under orders of the judge, 
dated 3rd May 1850. In reply to the appeal the respondent depre- 
cates the idea of a local enquiry as to possession, since the residents 
on the estate are all dependants of the appellants. 

The point to be decided in appeal is whether or no the possession 
of the respondent in the farm is proved. 

JUMMBNT. ^ 

The tpoomiff has passed an esaparte decree in this case, and upon 
^ most msefficieat evidence, five witnesses have deposed for the 
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prosecution, one declares he does not know whether the respondent 
is in possession of the farm or not — two declare that he'is ousted, 
and two declare that he is actually in possession. I therefore con- 
sider that the respondent completely fails in proving his dispossession, 
and reverse this decree, and decree the appeal, with costs. 


The 24th April 1851. 

No. 519 of 1849. 

Appeal against a decree passed hy Moulvee Syud Muneerooddeen Hossein, 
Moonsiff of Mowah, on 30M August 1849. 

Sadawan Rai, Karoo Rai, and Musst. Rookman Kooer, mother of 
Lungut Rai, deceased. Principal, (Defendants,) Appellants, in the 
suit of Omrow Rai and Maneah Rai, (Plaintiffs,) Respondents, 

versus 

The Appellants and Byjnath Rai, and forty-two others, precau- 
tionary Defendants. 

This suit was instituted on 14th May 1849, to confirm posses- 
sion in and to become registered as proprietors of a. 6 g. 2 c., share in 
4 bs. 3 bis. 7 door, of land in a 1 anna share in the village of Dela- 
wahpore. Suit valued at rupees 12, 10 annas, 3 pie, three times the 
amount of the annual jumma. * • 

The piaint is that the share now claimed was sold for rupees 12,8 as., 
to the ancestors of the plaintiffs, Anoop Rai and Dahul Rai, under 
a deed of sale, dated 25th Mohurrum 1191 Fusly ; that the plaintiffs 
and their ancestors have held undisturbed possession ever since ; 
that this village was resumed subsequently, and when notices for a 
settlement were issued the plaintiff’s being too sick to attend were 
prevailed upon by the defendant, Sadawan Rai, to give him a com- 
mission to have the settlement made in their names ; that contrary 
to this agreement, and in collusion with the defendants. Karoo Rai 
and Lungut Rai, he obtained a settlement in their three names, 
omitting the names of the plaintiffs ; that the plaintiffs on their petition 
to the collector were referred to the civil court^f 9 ^ redress ; that this 
action is brought to prevent any injury from arising to the plaintiffs 
in consequence of the settlement from this share having been made 
in the names of the principal defendants; that the other defendants 
hold proprietary rights in the estate, and are made defendants as a 
precautionary measure. 

Sadawan Rai and the other principal defendants^ in reply, 
plead that the plaintifijs are cultivators on the estate and 
have no proprietary rights; that the plaintiffs preferred a 
summary suit for rents against Sheodad Takoor, who eqnfes^ 
judgment, and oh their oojections the suit it was ordered that 
theu interests were not to effected by the decree paesed ^ that the 
sWeholders m the village are at variance with them, and have got 
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up the present section. Of the precautionary defendants, Byjnath 
Bai and iiVe others, plead that the plaintift^ are only cultivators, 
and that they themselves are the real proprietors of the estate ; that 
they were too sick to prefer their claims at the time of settlement, 
but intend to do so hereafter in a civil action. 

Jugunath Rai, in reply, admits the claim of the plaintiff, and de- 
clares that he rents the share in dispute from the plaintifls. 

Beekdharee Rai and four others, and Buktour Rai, in reply, sup- 
port the plaint, 

Rambuksh Rai petitions as a third party in the suit, that he has 
purchased the rights and interest of Sadawan Rai in the estate, 
sold in satisfaction of a decree of court. 

iThe moonsiff passes a decree in favor of the claim of the plaintiffs 
against the principal defendants, observing that although these de- 
fendants and Byjnath Rai and others of the precautionary defend- 
ants deny the proprietary right of the plaintiffs, yet they produce no 

E roof to support this denial ; that the deed of sale, the pottah and 
ubooleut of farmer, the collector’s receipts for revenue and the 
evidence of the witnesses of the plaintiffs’ cultivators in the village, 
and the admissions of several of the proprietors of the village;, esta- 
blish the proprietary right of the plaintiffs, and that they and their 
ancestors are and have been in possession by virtue of the sale of 
this share to them ; rtiat the deceit of the defendants at the time of 
settlement is not to be allowed to wrong the plaintiffs. 

The appellants urge that the suit is barred by the law of limita- 
tions ; that the suit is wrongly valued ; that the documents on which 
the moonsiff has based this decree have not been identified by any 
authority. 

On the 9th November the appeal was struck off for non-attend- 
ance of appellants, and was restored to the file under Act XVL of 
1845, on the 31st December 1849. 

The point to be decided in appeal is whether or no the respond- 
ents have proved their claim to be confirmed in possession of this 
share and to have their names recorded as proprietors. 

Judgment, 

The two first pleas urged in appeal were not raised before the 
court of first instance, and if they had been, they would not have 
assisted the appellants’ case, seeing that the respondents have never 
been ousted, and that as the real claim is to become recorded pro- 
prietors, the suit is rightly valued, the appellants do not prove that 
the respondents were only in possession of these lands as cultivators, 
and the respondents fully prove their possession as proprietors by the 
documents and evidence quoted by the moonsiff, I therefore confirm 
the decree, without issuing notices on respondents. 
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The 24th April 1851. 

^ No. 514 of 1849. 

Appeal against a decree passed by Kazee Mohummttd Allum^ Moonsiff 
of Koelee^ on lO^A December 1849. 

Guneshee Singh, Teeluckdharee Singh and three others, heirs 
of Muneah Singh and Durgapal Singh, Jyram Singh, Shewan 
Singh, Jypal Singh^ and Gopal Singh, heirs of Sheoram Singh, 
deceased, principal, (Defendants,) Appellants, 

In the suit of Buchun Singh and Horill Singh, (Plaintiffs,) 

Respondents, 

rersus 

The Appellants, Rampershad Singh and forty-five others, 
precautionary Defendants. 

This suit was instituted on 5th March 1849, to decide a title 
and for possession and mutation of names in the registry of proprie- 
tors, and to define the jumma and rukba of a 2 as. 17 g. 1 c. 

I k. share in a third share of mouza Madhapore, and to recover 
77 rupees, 1 1 annas, 3 pie, as mesne profits, accruing during 
21 months of 1255 and 1256 Fusly. Suit valued at 89 rupees, 

II annas, 3 pie. 

The plaint is that both parties in this action are the rightful 
heirs of Hurdul Singh and Futteh Singh, who ^lied without issue, 
leaving this estate ; that their widows held a life interest in the 
estate ; that the heirs jointly sued the widows of Hurdul Singh, who 
was about to alienate the property and got possession decreed to 
them ; that the plaintiffs were a party to paying the expenses of the 
law suit, and subsequently to granting a lease of the share thus 
obtained to Bridjbookun Talioor ; that at the expiry of the lease 
the estate was resumed by the proprietors ; that the plaintiff receiv- 
ed their portion of the income of the estate up to 1254; that since 
that period the defendants will neither pay the income due to the 
plaintiffs, nor allow their names to be registered as joint pro- 
prietors. 

The principal defendants, in reply, deny that the plaintiffs have 
any claim in the share of Hurdul Singh ; that they were no party to 
the suit nor to the lease subsequently granted; that thejr took 
no part in performing the funeral ceremonies of Hurdul Singh or 
his descendants ; that the third share in mouza Madhopore was 
decreed to them in 1833, and the decree was confirmed in special 
appeal in 1838; that they have been proprietors ever since that 
Hurdul Singh died in 1210 and Futteh Singh in 1218, and this 
claim is therefore barred by the law of limitations ; that thw have 
succeeded to other estates by right of inheritance from Hurdul 
Singh and Futteh Singh and the claim of plaintiffs ought to extend 
to those estates. 



170 


ZILLAH TIRHOOT. 


The defendants^ Hurdul Singh and nine others, defend the suit 
on the above pleas, whilst Rampershad and twelve others plead in 
support of the plaint. • 

The other defendants do not defend the suit. 

The moonsiff decrees the claim to the plaintiff, observing that 
both parties admit their inheritance from one common ancestor, 
Lallsur Takoor; that the principal defendants sued as heirs and 
obtained a final decree in 1838 for this sharot in the estate of an 
ancestor who had died without issue ; that the suit is not therefore 
barred by lapse of time ; that it is on evidence that the plaintiff 
joined in defraying the expense of the suit, and also in the lease 
subsequently granted of the, share decreed, and that the plaintiffs 
have received their portion of the income of the estate for three 
years after the lease had expired, and the estate resumed by the 
proprietors; that the plea of the defendants that the plaintiffs 
ought to have sued for the shares left by their ancestor in other 
estates, is not tenable since the share in this village alone was the 
one decreed. 

In appeal, the defendants urge that the suit is barred by the law 
of limitations, and that the twelve years must be calculated from 
the date of the first decision. 

Notices were served on the respondents under the orders of the 
judge, dated 3rd May 1850. In their reply they support the 
decree passed in thbir behalf. 

The points to be decided in appeal is whether in the event of this 
suit not being barred by the law of limitations, respondents’ claim 
to this share is a valid one. 

Judgment. 

The appellants do not deny that the respondents are co-heirs 
with them of the ancestor from whom this third share in Madhopore 
has descended ; the appellants sue and get a decree for this share, 
therefore under Construction No. 980, if this suit of the respondents 
was instituted within twelve years of the date of that decree, the r^ 
spondents have a clear right and title to be admitted **as co-sharers 
in the estate. If it was not in evidence that they were parties to 
that suit, nor to the lease, nor that they had held joint possession 
in virtue of the decree still they would be legal co-sharers. This 
share was finally decreed to the appellants on 3rdl>ecember 1838, 
and the present suit is instituted on the 5th March 1849, just one 
year, eight months and twenty-aeven days short of twelve yeark from 
the date of the decree. 1 therefore agree with the moonsin in all his 
reasons for decreeing this claim* and uphold the decree, and dismjss 
the appeal, with costs. 
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The 26th April 1851. 

No. 4 of 1850. 

Appeal against a decree passed by Baboo Bishen LalU Moonsiff of 
Dulsing Serai, on 6th December 1849. 

Hullooman Dutt and Bugwan Lall, (Defendants,) Appellants, 

versus 

Banee Purshaud, sub-tenant, and Sheikh Gholam Hider, proprietor, 
and as guardian of Sheikh Abdool, vakeel, his brother, a minor, 
(Plaintiffs,) Respondents. 

This suit was instituted on 15th March 1848, to recover 
rupees 211, 15 annas, 10^ pie, rent balances accruing in 1253 Fusly, 
for 24 b. 1 bis. of cultivation in the village of Mohumadpore, and 
to set aside a decision of a deputy collector, dated 21st July 1846, 
and an order of the collector, 14th April 1847. 

The plaint is that the defendants cultivated under the plaintiffs 
as stated above, and the balances here claimed have accrued on 
their cultivation ; that they had pursued the defendants in a sum- 
mary suit, and had failed in obtaining a decree ; that the defendants 
were formerly proprietors in the village, and, as they refused to 
enter into written agreements to cultivate, the plaintiffs gave them 
due notice under Clauses 9 and 10 of Regulafion iV. of 1812 ; that 
in the event of their continuing to cultivate without making terms 
they would be held responsible for rent at the highest rates paid 
in the village. 

The defendants, in reply, plead that this suit ought to have been 
instituted within a year of the date of the decree passed by the 
deputy collector ; that as proprietors they have always cultivated at 
the rates of 8 annas, 6 annas and 4 annas per beegah ; that as notice 
of higher rates was not proclaimed, the plaintiffs cannot claim 
enhanced rent. Three shareholders in the estate support the 
defendants in petitions as third parties to the suit, whilst one party 
petitions in favor of the plaintiffl 

The moonsiff decrees 83 rupees, 7 annas, 6 pie of the claim to the 
plaintiffs, observing that the suit is cognizable as it is brought 
within a year of the date of the final decree passed by the 
collector in the summary suit ; that the extent of cultivation for 
which these balances are claimed is not objected to ; that the rates 
proclaimed by the plaintiffs are excessive ; that a decree passed by 
the additional judge on the 20th January 1847, affords a precedent ; 
that rupees 2-12 per beegah is t^he proper rate for the lands in 
question. 

In appeal, the defendants urge their former pleas, and add that 
it will be found in their reply to the plaint, that they do object to 
the extent of cultivation for which rents are claimed from them ; 
that an ameen ought to be sent to make a local enquiry ; that no 

44 
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mention if any proclamation for enhanced rents was made in the 
summary suit ; that the rates in the additional judge’s decree are 
for a village three days’ journey from Mohumadpore, and will 
not apply in the case on 3rd May 1850. 

Notices were served on respondents by the judge. They file a 
vakalutnamah but do not reply. 

The point to be decided in appeal is the equity, or otherwise, of 
the rates on which this amount of balance is decreed to the 
plaintiff. 

Judgment. 

I agree with the moonsiff' in his several reasons for passing this 
decree, the extent of cultivation is not directly objected to in the 
reply of the appellants to the plaint, and the proclamation of 
enhanced rates is mentioned in the plaint of the summary suit. 
I consider the rate fixed by the moonsiff to be in all respects a just 
one and therefore confirm the decree, without issuing notice on the 
respondents. The moonsiff will be informed that it is not sufficient 
that only the decree of the summary suit should be filed in this 
case, as Clause 1, Section 31, Regulation VII. of 1822, requires 
that the proceedings held in a summary suit must be called for and 
filed on the record of a regular suit preferred to contest a sum- 
mary award. 


The 28th April 1851. 

No. 515 of 1849. 

Appeal against a decree passed by Moulvee Syud Muneerooddeen Hossein, 
Moonsiff of Mowah, on lOM December 1849. 

Ekball Ullee Khan, (Plaintiff,) Appellant, 
versus 

Sheo Ram Chowddhry, (Defendant,) Respondent. 

This suit was instituted on 9th September 1848, to recover 
rupees 225-9, being the amount principal and interest due on a 
bond, dated 16th Assar 1254 Fusly. 

The plaint is that the defendant borrowed rupees 197, from the 
plaintiff, and executed this bond in his favor, promising to pay at 
the efid of Kartick 1255, and has not done so. 

In'reply, the defendant denies the debt and the validity of the 
bond, ana declares that the action originates in ill will caused by 
his having refused to satisfy a debt^due from one of his dependants 
to the plaintiff. 

The moonsiff observes that although the subscribing witnesses 
to the bond depose to its genuineness yet he is not satisfied on the 
point for the following reasons^ first, the stampt paper is old and 
the ink and writing of the deed fresh and recent ; secondly, the 
several subscribing witnesses and the writer of the deed are depend- 
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ants of the plaintiff ; thirdly, Ruggoo, one of the defendant's wit- 
nesses, deposes that he was a servant of the plaintiff at the time 
that this deed was fabricated by one Bishen Lall ; that he was invit- 
ed to subscribe to it, and refused from conscientious motives ; 
fourthly, the deposition of Ramah Roy burkandauz, one of the eight 
respectable and disinterested witnesses of the defendant, deposes 
to the cause of enmity pleaded by the defendant ; fifthly, other 
unbiased witnesses depose to the same effect ; sixthly, the statement 
of these witnesses prove that the plaintiff offered to compromise the 
debt for rupees 50, 15 annas, which he certainly would not have done 
had he felt this claim to be a just one ; seventhly, from a diary kept 
at the thanna of Mowah, it appears that Bushooh Mathoo, one of 
the witnesses for the prosecution, admitted that he had deposed to 
the validity of the bond from fear of violence ; eighthly, that it is 
patent to the world that the defendant is a merchant and banker 
of noted respectability, and is, therefore, a very unlikely person to 
have incurred debt. For these reasons the moonsiff declared the 
deed invalid, and dismisses the claim. 

The plaintiff urges, in appeal, that the moonsiff has decided the suit 
without first taking proof from the plaintiff as to the cause, which 
delayed him in filing his reply within the prescribed time ; that on 
the 15 th September 1848, the defendant petitioned the court, that 
the plaintiff was looking about for stampt paper ^ and witnesses to 
supply a deed and evidence for the suit, and pfayed that the falsity 
of the suit might be established by calling on the plaintiff to file his 
deed at once ; that this was allowed, and the deed was at once 
produced, copied and returned to the plaintiff ; that four months 
elapsed from this date before the defendant filed his reply in the 
suit ; that as the defendant is a person of notoriously bad character it 
is possible that the moonsiff, who has been once called to account by 
him in the suit, was afraid of him, and so acted contrary to Section 
27, Regulation XXIIL of 1814, and Construction No. 375; that 
the writer of the deed was named as a witness by both parties in the 
suit, and ho has deposed to the validity of the deed, and yet the 
moonsiff distrusts his evidence. Notice was served on the respon- 
dent under the orders of the judge, dated 3rd May 1850. 

The respondent, in reply, pleads that his petition, denying the 
claim of the appellant, was filed in due time, and consequently there 
was no occasion for the moonsiff to make the inquiry proposed by 
the appellant. 

On the 29th May 1849, Sheo Ram defendant petitioned the judge 
that a false suit in a fabricated and interpolated deed had been insti- 
tuted against him in the court of the moonsiff of Mowah by Ekball 
Ullee Khan, plaintiff (apj^llant ;) that as the father of Ekball TJlleo 
Khan was the intimate friend and spiritual guide of the moonsiff he 
had no hope of justice^ and that the mc^nsiff had openly given oat that 
he should get the better of it in the suit, and that he prayed that the 
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suit might be transferred for trial before an unbiased tribunal ; copy 
of this petition was sent on the same date to the moonsiff for any 
explanation he might wish to offer on the 6th June, the moonsiff 
explains that the allegations of Sheo Ram are untrue from first to 
last ; that for the last fifteen years he has decided frequent suits both 
in favor of and against Ekball Ullee Khan. 

The moonsiff in giving a history of the proceedings, which had 
taken place in the suit, record that on the 15th September only a 
few days after the suit was instituted, Sheo Ram petitioned this 
court as he is declared to have done in the Mojeebat appeal 
of Ukball Allee Khan on the 14th June; this explanation was filed 
in the record of the suit, and on the same date Sheo Ram 
again petitioned the judge and accused the moonsiff of notorious 
corruption and malpractices, and prayed that the suit might be 
transferred to another tribunal. 

The order of the judge on this petition was that the petitioner be 
directed to make his charges and request, subjects of separate peti- 
tions. On the 15th June Sheo Ram petitions to have the suit taken 
out of the court of the moonsiff* of Mowah, giving the same reasons 
for the request as those stated in his petition of 29th May. The 
judge refused the petition on the day it was presented, as he saw 
no reason why the suit should not be determined by the moonsiff 
of Mowah, and t^he ^noonsiff* accordingly disposed of the case as 
stated above. 

The point to be decided in appeal is the validity or otherwise 
of this bond. 

Judgment. 

This decree is not exparte^ and as the respondent denied the vali- 
dity of the claim in his petition of the 15th September, six days 
after the suit was preferred against him, the omission of the 
moonsiff’ in not having noticed this delay in filing a regular reply to 
the suit is not, in my opinion, sufficient to vitiate the proceedings. 
As re^rds the deed I find that the stamp was purchased on the 
13th July, and the deed engrossed on the 14th July 1847, and the ink 
and the paper appear to me to correspond as to age; the subscribing 
witnesses and the writer of the deed, who was named as a witness 
for the defence, depose uniformly and satisfactorily to the validity 
of the deed, and the respondent gives no sufficient cause for the 
appellant having preferred a false suit against him, besides this the 
respondent signally failed to establish the falsity of the claim in 
his attempt to entrap the appellant before the deed was prepared. 
For these reasons I consider the validity of the bond to be esta- 
blished, and therefore rfi verse the decree, and decree the appeal, 
with costs. 

The conduct of the moonsiff in this case will be noticed in* a 
aeparate proceeding. 
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The 29th April 1851. 

No. 9 of 1850. 

Appeal against a decree passed hy Moulvee Syud Muneerooddeen 
Hosein^ Moonsiff of Mowahy on 7tk December 1849. 

Domun Saho, (Defendant,) Appellant, 
versus 

Musst. Bachun and others, (Plaintiffs,) Respondents. 

This suit was instituted on 1st September 1846, to recover the 
sum of rupees 15, 15 annas, due on account of the annas 4, 8 g., 3 c., 
share of the plaintiffs in mouza Nowah Bada Kullan, as quit rent for 
four houses occupied by the defendant from 1242 up to 1253Fusly. 

The defendant denies his liability, and pleads that the ancestor of 
the plaintiffs was worsted in a former action against him for quit 
rent 

In reply to this the plaintiffs urge that the former suit was 
for quit rent accruing, whilst the defendant was a proprietor in the 
village, whereas the present claim is for rent accruing after the de- 
fendant has disposed of his proprietary right and became a ryot 

The moonsiff formerly dismissed this claim, on the ground that 
these houses were not included in the sale of the defendants pro- 
prietary rights in the village. ^ ^ 

This decree was reversed in appeal by the date additional judge 
for reasons detailed at pages 229 and 230 of the printed decisions 
of the zillah courts for October and November 1848. 

The moonsiff now decrees the claim to the plaintiffs in conse- 
quence of the additional judge’s opinion, that though these houses 
were reversed from sale yet the land in which the houses are built 
was not so. 

In appeal, the defendant urges that he is still a proprietor in the 
village, and it is opposed to the custom of the village to exact quit 
rent from him. 

The point now to be decided is whether or no the moonsifTs pre- 
sent investigation warrants him in passing a decree for quit rent 
against the defendant. 

Judgment. 

I gather from the record of this suit that the appellant was a 
cultivator iii this village prior to 1215, and paid the quit rent usual 
for cultivators ; that he subsequently became a proprietor in the 
village and remained so till 1240 Fusly, an action was instituted 
against him on the plaintiffs side for rents for cultivation and for 
quit rent accruing prior to 1240 Fusly ; a decree was given against 
him for the rents due on account of cultivation, and he was de- 
clared not liable for quit rent on account of his being a proprietor in 
the village in 1240. The appellant sold his proprietary rights in 
the village, reserving from the sale the houses (for which quit rent 
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is now claimed) and 4 beegahs, 1 1 biswas of zeraut lands^ he is 
therefore still a proprietor in the estate, but to a smaller extent than 
he was prior to the sale. . Now, if he has been once declared not 
liable for quit rent, on the ground of his being a proprietor, that 
objection still remains, and this is a second action in a point heard 
and determined before. 

This is the first objection raised by the appellant to the claim, and 
the suit cannot proceed till this point is disposed of. No notice has 
been taken of this objection in either of the former trials. I am 
therefore obliged to reverse this decree, and remand the case to be 
disposed of as indicated above. Should the nioonsiff be of opinion 
that this suit is not barred by Section 16, Regulation III. of 1793, 
he will state his reason plainly and at full. 

The usual order is passed for a refund of stamp value to the 
appellant. 


The 29Tn Apbil 1851. 

No. 14 of 1850. 

Appeal against a decree passed by Baboo Bishen Lall^ Moonsiff of 
Dulaing Serais on \Ath December 1849. 

Munoo Chowddhry, (Plaintiff,) Appellant, 

« versus * 

Sheikh Hosein Buxsh, Musst. Zuboon, widow of Sheikh Mudhut 
Ally, and others, (Defendants,) Respondents. 

This suit was instituted on 4th September 1848, for possession, 
mutation of register, and definition of land, and jumma for a 1 pie 
share in mouza Mohumudpore Sahun, under a deed of sale dated 
1st Kartick 1249 Fusly, and a proceeding under Regulation XVII. 
of 1806, dated 8th June 1848, and to set aside a deed of sale, dated 
21st Maugh 1251. Suit valued at rupees 145, 12 annas, 8 pie, being 
eighteen times the value of the yearly income derived from the 
share claimed. 

The plaint sets forth that the defendant made a conditional sale 
of his share to the plaintiff under a deed, dated 1st Kartick 1249. 
That the sale was made absolute on the 8th June 1848 ; that 
whilst the case was pending under Regulation XVII., the defendant. 
Sheikh Mudhut Ally, in collusion with Sheikh Hodsein Buksh, 
obtained a final decree for possession in this share by virtue of a 
cullusive deed of sale, dated 21st Maugh 1251; that the plaintiff 
petitioned as a third party to that suit ; that this action is brought 
to set aside the collusive decree, which has rendered the purchase 
of the plaintiff null and void. 

The defendant,^ Sheikh Mudhut Ally, alone defends the suit on 
.the plea that he purchased the share and has had possession 
finally decreed to him; that the sale to him was bond fide; that as 
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the plaintiff was a third party in the suit he ought to h^vo appealed 
against the decree as his only remedy. 

The moonsift* dismisses the claim as he^onsiders that the plaintiff 
ought to have appealed against the decree passed in the suit to 
which he was a third party; and that a suit to set aside that 
decree is not tenable. 

In appeal, the plaintiff urges that his suit is tenable as it is pre- 
ferred to reverse a collusive decree, and that a decree of the Sudder 
dated 7th September 1847, in the case of Gunesh Dutt versus 
Ramdyal, is in point as supporting his appeal. On the 3rd May 
1850 notices were served on the respondents by the judge; they 
file a vakalutnamah, but do not reply to the appeal. 

Judgment. 

The precedent quoted by the appellant is exactly in point, this is 
also a suit brought under Construction No. 1299, to reverse a 
collusive decree obtained by the respondent to the injury of the 
appellant, and must be determined by the evidence adduced to prove 
the collusion. I, therefore, reverse this decree, and direct that the 
case be returned to the moonsiff, and decided on its merits, and that 
a refund of stamp value be made to the appellant. 
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Pbesent: H. T. BAIKES, Esq., Judge. 

The 3rd April 1851. 

No. 1 of 1849. 

Regular Suit, 

Nundonundun Ghose, Plaintiff, 
versus 

Punchanund Mitter, Bhoobun Mohun Ghose, Kameenee Dassee 
and others. Defendants. 

Suit for the recovery of 6000 bee^ahs of land, and fishery of 
khalls and mesne profits. Value of suit 2017 rupees. 

The plaintiff avers that he took a lease of three villages, named 
Teeorya, Bhunderkorah and Nyabad for ten years from Nundololl 
Singh, the manager of Kameenee Dassee proprietress, at a rent 
of 1801 rupees, commencing with 1252 and ending in 1261 B. S. ; 
that the terms of the lease gave over to plaintiff the entire rights 
and interests held by the proprietress in the aforesaid villages 
with julkar belonging thereto; that after being in possession, 
the defendant, Punchanund Mitter, in Poos 1255 B. S., dispossessed 
plaintiff of 6000 beegahs^ of jungle land, with julkar, and pro- 
cured himself to be maintained in possession thereof through an 
Act IV. of 1840 case, plaintiff therefore sued for recovery of the 
land and julkar, and for mesne profits. 

The defendant, Punchanund Mitter, replied that the greater 
part of the village of Teeorya consists of dense jungle, only a 
small part of it being under cultivation ; that Kameenee Dassee, 
the proprietress, in Phalgoon 1253 B. S., granted to one Bhoobun 
Mohun Ghose in perpetuity a junglebooree pottah for 6000 bee- 
gahs of jungle land; that this pottah was registered and the 
party put in possession, who commenced clearing some of the land ; 
that in 1255 the defendant purchased the pottah for 925 rupees, 
registered the sale, and procured the transfer of the property to 
be recorded in the zemindar’s office, and a fresh pottah to be 
issued thence in his name, which was also registered in the regis- 
try office. Defendant was then put in possession, and plaintiff 
brought him up in an Act IV. of 1840 case; but the foujdarry 
court maintained defendant in possession of the lands. Itofend- 
ant pleads that plaintiff’s farming lease did not include the jungle 

45 
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.lands of the village of Teeorya, only the lands then under culti- 
vation, and urges in proof thereof that plaintiff’s son subsequent 
to the lease granted to plaintiff, had reqjiested and obtained from 
the proprietress a jungleBooree pottah in perpetuity for 446 beegahs 
of. the jungle lands of this vejy village, which he would not have 
done Jbad such lands been included in plaintiff’s farming lease. 

Bhoobun Mohun Ghose supported defendant’s answer. 

Kameenee Dassee filed a reply, admitting the grant of a farm to 
plaintiff of the three villages and julkar, but that such farm did 
not include the jungle lands for 6000 beegahs of which the defend- 
ant, PuncJianund Mitter, held a pottah in perpetuity ; but that, if 
hediad taken possession of any julkar, it w^as not included therein. 

The point at issue in this case is whether plaintiff ’s farming 
lease includes the jungle lands of Teeorya or not, and whether 
the defendant, Punchanund Mitter, has dispossessed him of the 
lands and julkar claimed. 

The plaintiff filed his farming pottah in proof of his aver- 
ment, and the court observes that that lease gives to plaintiff 
the whole and entire right of the proprietor in the aforesaid vil- 
lages, during the period of the lease, to receive the rents and the 
julkar appertaining to it ; but there is not a single word regarding 
the farmer’s right over the jungle lands, and so important a right 
could not have been, accidentally omitted from the engagement. 
Plaintiff ’s claim being for possession of 6000 beegahs, is in itself 
sufficient to prove that the jungle lands were at the time of grant- 
ing the farm very extensive, and it is not possible to believe that 
the contracting parties intended their engagement to extend to 
them without more particularly adverting to the terms on which 
they should be occupied. In fact, it is ^altogether unusual to see 
any engagement regarding lands of this description, save on long 
leases, and with reference to their clearance and permanent occu- 
pation. In support of this argument the defendant has pleaded 
the fact of plaintiff ’s own son having applied for,, and received 
from the zemindar a junglebooree pottdi for some of the uncleared 
lands in this same village, a fact not denied by the plaintiff, but 
attempted, to be rendered unimportant by pretending that his son 
had also entered into engagements to pay him the rent during 
the period of his farm, an assertion quite unsupported, and 
altogeth^ improbable. 1 therefore consider plaintiff’s claim to the 
6000 beegate inust be dismissed ; but as defendant has no right 
whatever to any julkar included in the village of Teeorya, I 
decree to plaintiff possession of the fishery of the natural khdls 
as part of his farm and corresponding amount of the expenses of 
suit There is no proof, which can be relied upon regarding 
wasilat on this part of the claim; plaintiff is therefore onlj entitled 
to receive that at the rate daimed, by him from date of this decree 
recoyery of fosss^on. The entire expenses of the y)iher 
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defendants mtist be borne by the plaintiff, although they wi^e 
apparently made co-defendants in compliance with the prae^eo of 
the courts without plaintiff having suffered any direct injury at 
their hands, yet this necessary form was one which plaintiff must 
have been prepared for, and as neither blame nor fraud can be 
imputed to these parties as affording any ground for plaintiff^? 
action, they are justly entitled to reimbursement of their expenses ' 
at the cost of the party who brought them into court. 

The 14th Apbil 1851. 

No. 229 of 1850. ^ 

Appeal from a decision of Juggertiathpersaud Banerjee, Moomiff of 
Bishenpore^ passed on 23rfl? July 1850. 

Moynuddee Mundul, (Defendant,) Appellant, 
versus 

Ram Chand Lushkur, (Plaintiff,) Respondent 

The plaintiff sued for rupees 27, 10 annas, 15 g., amount of a 
bond, with interest, executed by defendant on the 15th Falgoon 1255 
B. S., re-payable in Asar following. ^ 

Defendant denied the execution of the bond, and alleged that 
plaintiff Had commenced this suit against him on A forged document, 
in consequence of his refusing to re-pay him some advances for 
wood made by a European on account of salt manufacture in which 
the said European was engaged. 

The moonsiff decreed the amount claimed to plaintiff, observing 
that he had proved the execution of the bond, and that defendant’s 
witnesses failed to satisfy him that any dispute had arisen between 
plaintiff and defendant regarding the matter alluded to iu the 
latter’s reply. 

The defendant appeals against this decision, and reiterates the 
pleas set forth by him in the lower court, alleges that they were 
quite proved by his witnesses, and that the moonsiff, if he thought 
more evidence was necessary, should have specified it, and he would 
have had witnesses brought up. 

The defence set up by appellant is a denial of the bond, and a 
statement that plaintiff had demanded from him payme^ of some 
advances, and in consequence of his refusal threatened him with 
using means to force as much from him in some other way. Wit- 
nesses are then brought forward to prove the expression of this 
threat and the demand of the money due. Native evidence of 
this description must always be unsatisfactory, and as the moonsiff 
disbelieved the witnesses, and defendant is unable to bring forward 
any thing in corroboration of their statements, I cannot set jxp any 
opinion in their favor on a mere perusar e# their, dnpbsitions, and 
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therefore eee no ^ood reason to interfere with the decision of the 
lower court. This appeal is dismissed. 


The 14th April. 1851. 

No. 238 of 1850. 

Appeal from a decision of Juggernathpersaud Baneryee, Moonsijff of 
JBishenpore^ passed on 6M of August 1850. 

Bamlochun Mundul and others, (Defendants,) Appellants, 

versus 

Sheikh Kamal Moollah, (Plaintiff,) Respondent. 

Pl.'aintipp sues for the value of paddy advanced to defendants 
in the month of Assar 1245, secured by a contract executed by 
them, by which the defendants admit having received from plaintiff 
14 J solees of paddy on the condition of returning it with half 
as much in addition to the original quantity in the month of 
Ughrun following. 

Plaintiff claims rupees 55, annas 2, as present value of 21 solees 
paddy at the time of instituting his suit, 25th Assar 1255. 

The defendants deny the advance of the grain, or having execut- 
ed any contract. 

The moonsiff decreed the amount claimed by plaintiff as value 
of the paddy Agreed'’ to be given at the market price of the grain 
when the suit was brought. 

The defendants have appealed, but it is unnecessary to advert 
further to the circumstances of their case, as the moonsiff has 
erred in assessing the value of the paddy at the market price 
of the grain when this suit was instituted. The terms of the 
contract put in by plaintiff, state that the paddy should be returned 
to him with half as much in addition in the month of Ughrun 1245 
B. S. The moonsiff according to precedent of the Sudder Court of 
5th June 1847, Gora Chand Mundul, appellant, versus Lall Chand 
Bundoo, respondent, should have called for proof of the price of 
paddy in the month of Ughrun 1245, as plaintiff is only entitled to 
recover at the market rate of that month, which according to the 
contract was the time agreed upon for re-payment. 

This case is therefore remanded to the moonsiff for this purpose, 
and the stamp fees mdst be returned to the appellants. 
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The 15th ApRiii 1851. 

No. 9 of 1849. 

Original Suit, 

James Joseph Mackenzie, Plaintiff, 
versus 

Obhoy Churn Banerjee, Tarnee Churn Baneijee, Hursoondoree 
Dabee and Neelmony Mootyloll, Defendants. 

For possession of a talook named Magoorah, purchased at the 
sheriff’s sale. Suit valued at rupees 1963-8-3. 

The substance of the plaint recites that the firm of Mackillop, 
Stewart and Co. had enployed Obhoy Churn Banerjee as their 
banian, and had sued him in the Supreme Court for 50,816 rupees. 
That Obhoy Churn failed to enter an appearance to the suit, and 
his property was brought under sequestration. Amongst this pro- 
perty was the talook now in dispute, which had been c(^veyed 
benamee to Obhoy Churn by his father, and transferred on the 
collector’s books in the name of Neelmony Mootyloll; that in 
order to procure the release of this talook, Obhoy Churn, by the 
instrumentality of his mother Hursoondoree, served notice of 
action on the sheriff, alleging the property was her’s, and not 
Obhoy Churn’s, and Mackillop, Stewart and Co.* took upon them- 
selves to defend the action ; that Mackillop, Stewart and Co., 
knowing the talook belonged to Obhoy Churn, then commenced 
proceedings in equity to set aside Hursoondoree’s pretended title, 
and she replied by asserting her own interests, and stating that the 
benamee sale was for her benefit; but Neelmony MootyloH’s evi- 
dence on oath proved that the property had been conveyed benamee 
to Obhoy Churn in his (Neelmony’s) name, and the court declared it 
liable for Obhoy Churn’s responsibilities ; that Mackillop, Stewart 
and Co., having got a decree against Obhoy Churn for 66,000 ru- 
pees, and an order for the sale of his property, caused this talook 
to be sold by the sheriff on the 23rd of August 1849, when plain- 
tiff became the purchaser for 1000 rupees ; that plaintiff procured a 
bill of sale, ana by the assistance of the police got pessession, but 
was immediately ousted by the defendants. 

Hursoondoree Dabee first took exception to the plaint, on the 
ground that the property was not properly described at the sheriff’s 
sale, and without specification of sudder jumma, &c. She then pro- 
ceeded to state that her husband, Gouri Churn, had acted as execu* 
tor to her father’s estate, and was greatly indebted to it ; that to clear 
off his debt, her husband had twice mortgaged to her, as her father’s 
heir, the property now in ^spute, and made over to her the pos- 
session of it ; that to save the great expense of foreclosing these 
mortgages through process of the Supreme Court, and to transfer 
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the talook from her husband’s name on the collector’s books^ it was 
agreed that a kubala. should be drawn up in Neelmony’s name^ who 
had managed her father’s property, and the talook be recorded in 
his name in the collectorate. This was accordingly done, and the 
estate had remained in her possession for eighteen or nineteen 
years; that Obhoy Churn never held possession, and that the 
plaintiff has concealed the fact that the Supreme Court only directed 
such interests as Obhoy Churn might be found to possess as one of 
the heirs of his father Gouri Churn to be sold in execution of the 
decree ; plaintiff must therefore first ascertain what those interests 
are before he can prefer a claim on the ground of having purchased 
them. 

Tarnee Churn filed a reply in support of Hursoondoree’s statement. 

Neelmony Mootyloll supported plaintiff, asserting that the sale of 
the property by Gouri Churn was benamee, intended to convey the 
talook to Obhoy Churn and not to Hursoondoree ; that the convey- 
ance to Obhoy Churn was in payment of his father (Gouri Churn’s) 
debts ^ him. 

This court having overruled the objection of Hursoondoree 
regarding the defective description of the property, on the ground 
that there is no substance in the objection put forward, as the pro- 
perty sued for is sufficiently identified, the question now to be deter- 
mined is whether plakitiff has proved that Obhoy Churn Banerjee 
was the r^al purchaser of this property benamee ; and that plaintiff 
is therefore entitled to have possession of it. 

Plaintiff has filed the decree of the Supreme Court in its equity 
jurisdiction under which this property was brought to sale in exe- 
cution of Mackillop, Stewart and Company’s decree, and also the 

a ment then delivered by the Chief Justice as printed and pub- 
d in the Bengal Hurkaru of the 22nd of May 1848. 

The Chief Justice remarks as follows : — " I have no doubt upon the 
whole evidence of the correctness of Neelmony’s representation that 
he was not benamee for Hursoondoree, and that that was not the 
intention. He states that he was benamee for Obhoy Churn ; but 
nothing is proved in this case to show Obhoy Churn’s exclusive 
title to this estate as a trust for him exclusively of his brothers. 
The bar inte^sed in favor of Hursoondoree being removed, it 
must be treated as the estate of Gouri Churn descendible to his sons : 
and it does not appear to me that more than Obhoy Chum’s share 
in it would be extendible under the sequestration. Had the acts of 
the parties been consistent with this deed, my decision as to this 
lot would have been different” 

The following verdict was then recorded — ^^^that he(Obhoy Chum) 
had a seizable interest in lot 8, viz., talook Doorgapore, the amount 
thereof not being ascertained as Gouri Chum had three sons.” 

■ It appears then that the equitv decree merely provided for the 
sale 01 Obhoy Chum’s share in this property, wliatever that might 
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be^ as one of the heirs of his father; but that plaintiff purchased it 
in the belief that the entire property in the talook had been convey- 
ed to Obhoy Churn by the benamee sale, and that on this ground 
he is entitled to maintain an action for its entire possession irres- 
pective of Obhoy Churn’s rights of heirship. In such a case it is 
incumbent on plaintiff to prove this •particular title under which he 
claims the talook, and in this I consider he has altogether failed. 
The pleading lays great stress upon the admission of Neelmony in 
his reply to this action, and in his evidence in the equity suit ; 
but in the present suit only so much of Neelmony’s reply can 
be considered as shows that the sale deed, though in his favor, 
was in reality a benamee transaction from which he derives 
no rights; but it cannot be allowed to afford either evidence 
or proof of the vendor’s intention in favor of any particular person. 
Benamee sales being one of the common customs of this country ; 
actions have been maintained by parties interested, and proof of 
what was the real intention of such conveyances, is regarded by 
the courts independent of the terms of the written contract ; but to 
support such actions, it must be shown that the party for whose 
benefit the sale was intended either holds the title deeds or can 
prove delivery of possession or payment of the consideration, and 
in this case all these presumptive facts are wanting. Some 
witnesses have certainly stated On the part of plaintiff that Obhoy 
Churn has acted as owner of the property * Jbv/t that he did so, 
exclusively of the rights of others (the estate being family property) 
the deposing witnesses could not, in my opinion, have had compe- 
tent knowledge. 

Plaintiff’s vakeel, adverting to the circumstances under which 
his client purchased the estate, has argued that the defendant, 
Hursoondoree, should be put upon her proof to show that ^the 
benamee sale was intended to convey the estate to her ; but I am 
not of that opinion. Plaintiff does not come into court as pur- 
chaser of such general rights as Obhoy Churn may have succeed- 
ed to, as one of the heirs of his father, Gouri Churn, the original 
proprietor of the estate ; but on the special right said to have been 
conveyed to Obhoy Churn by purchase of the property, and there- 
fore it appears to me, that he is bound to start his case by proof of 
some particular fact, which, if left unrefuted, would lead to the 
conclusion that the benamee sale was for Obhoy Churn’s exclusive 
benefit. This not having been done, it is useless to enquire into 
the nature of the title by which the defendants hold. I therefore 
dismiss this claim, with costs against plaintiff. 
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The 16th Apbil 1851. 

No^ 242 of 1850. 

Appeal from a decision of Beneenatk Bose^ Moonsiff of Maniektollah^ 
passed on \4th of August 1850. 

Nuffur Bagdee and others^ (Defendants,) Appellants, 
versus 

Koylasnath Bose, (Plaintiff,) Respondent. 

This action was instituted to recover the amount of a bond for 
50 rupees, amounting, with interest, to rupees 60, annas 6. 

The defendants did not enter an appearance in the moonsIfTs 
court, and the case was decided exparte in favor of plaintiff. 

The defendants appeal on the ground that the notice and pro- 
clamation said to have been issued by the moonsiff for their appear- 
ance, was not witnessed by their neighbours, or the chowkeedar 
mahulladar, or mundul of their village as directed by the Regu- 
lations. 

On turning to the papers of this case I find that notice of the 
action was issued by the moonsiff, and the return to it, made by 
the peeadah, was that the defendants refused to acknowledge its 
service upon them. The witnesses to this fact are Munneerooddeen 
and Kaloo Bagdee ; but neither ofthem are inhabitants of Sealdah 
or neighbours of .the"^^ defendants. The same witnesses four days 
afterwards also certify the service of the proclamation at the 
residences of the defendants. 

The moonsiff has not acted up to the law in this matter as 
prescribed by Regulation XXIII. of 1814, the witnesses accompanied 
the plainifTs people and, on arriving at Sealdah, took with them, the 
chowkeedar of the mohullah in which the defendants reside, and 
state that he gave a certificate in writing of the defendants’ refusal 
to sign the notice. There is, however, no other evidence regarding 
the notice and proclamation, but that of the witnesses who accom- 
panied the peeadah, and as they are not neighbours of the defend- 
ant their attestations are not sufficient. Such attestation must 
be on the part of such parties as the law directs in Section 22, 
Regulation XXIII. of 1814, and the moonsiff should not have 
ne^ected to take this precaution. 

The case must now be remanded to be tried on its merits after 
hearing the defence. The appellants will receive back the stamp 
fees or their appeal. 
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The 16 i'h Ai>eii< 185L 
No. 244 of 1850. 

Appeal from a decision of Beneenath Bose, Moonsiff of Manicktoliah, 
passed on 16M of August 1850. 

Radhamohun Doss^ (PlaintiiF,) Appellant^ 
nersus 

Chundee Churn Doss and Bhyrub Churn Doss^ (Defendants,) 
Respondents. 

Plaintiff sues on a bond for rupees 61, alleged to have been 
executed in the presence of witnesses by the defendant on the 12th 
of Bysack 1255, covenanting to repay the same in the month of 
of Assin following. 

Chundee Churn Doss denied execution of the bond, and alleged 
malice on the part of the plaintiff. 

Bhyrub admitted the claim, and added that the debtvras incurred 
by him, his brother, Chundee Churn, merely adding his name as 
security. 

The moonsiff observes that the ^writer of the bond and two other 
witnesses were brought forward to prove it, as the subscribing 
witnesses, but their names had, to all appearance, been subsequently 
written, as the ink had run through the paper, and was blottea, 
and covered with sand as if to conceal this differepce of appearance 
in the writing ; that, moreover, the writer oY the bond was the 
gomashta of plaintiff’, and the two attesting witnesses, men in a low 
position of life, and not to be considered credible witnesses, he 
therefore released Chundee Churn, and decreed the amount against 
Bhyrub w^ho had confessed judgment. 

The plaintiff* has appealed, stating that the moonsiff’s reasoning 
does not prove that his bond was false or spurious, and that his 
witnesses were entitled to credit 

This claim appears to me very suspicious. The defendants are 
brothers, one repudiates the bond in toto, the other admits the 
justness of the demand grounded upon it As stated by the moon- 
siff the names of the two attesting witnesses look very much like 
recent additions to the bond. They are also persons in a very low 
station of life, evidently connected with the mart where plaintiff' is 
employed, and do not account for their being made witnesses to 
this document Two other witnesses also depose to defendant, 
Chundee Churn, having made voluntary statements to them in 
direct contradiction of his defence, and in acknowledgment of 
plaintiff’s claim, and expressing anxiety for its amicable adjustment. 
These witnesses are also employed at the mart, which plaintiff 
superintends, and there is no accounting for the extraordinary 
accuracy with which all these witnesses enter into minute details 
regarding the matters stated in their evidence. The moonsiff, who 
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examined these witnesses, considered them unworthy of credit, and 
I see^ every reason for coinciding in that opinion, and, therefore, 
dismiss this appeal. 


The 17th April 1851. 

No. 253 of 1850. 

Appeal from a decision of Ramnarain Sundyal, Moonsiff of Nyehautty, 
passed on 2^th of August 1850. 

Muiiglay Sheikh and others, (Defendants,) Appellants, 
versus 

Muddassur Khan and others, (Plaintiffs,) Respondents. 

The plaintiffs averred that the defendants contracted to build 
for them a mud wall for 6 rupees ; that they advanced 2-8, when 
defendants, at the instigation of certain parties, abandoned the work, 
the plaintiffs therefore sued them for return of the money not 
worked out by them. 

The defendant replied that he was only employed by plaintiff as 
a day laborer ; that he received from plaintiff 1-8, and had com- 
pleted work for which wages were due to him to the amount of 3 
rupees ; that to forestal his demand on plaintiff this action was 
brought. 

The moonsiff ccTnsidered it proved that plaintiff had advanced to 
defendant rupees 2, annas 8, and that work had been done by the 
latter for 1-2, he therefore gave a decree for the balance 1-6. 

The defendant has appealed against this, alleging that plaintifTs 
witnesses were his near relatives and connections, and not trust- 
worthy in a matter in which plaintiff’s interests were concerned, he 
then reiterated the subject of his defence. 

It appears that the moonsiff not only took the evidence of those 
witnesses who were produced in court by both parties, but deputed 
an ameen to examine the work done, and to gather information on 
the spot The witnesses examined are described by the moonsiff 
as respectable persons, and though some are connected with plain- 
tiff, it is not to be supposed they would, on that account, in so 
trifling a matter have given false evidence on oath. As I observe 
that plaintiff’s claim was satisfactorily proved, I see no reason for 
interfering further, and, therefore, reject this appeal. 
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The 20th April 1851. 

No, 252 of 1850. 

Appeal from a deeition of Ramnarain Sundyal, Moonsiff of Nyehaatty, 
paasad on 24th Auguat 1850. 

Kistomohun Roy, (Defendant,) Appellant, 
veraua 

Abdool Hakeem Mundul and others, (Plaintiffs,) Respondents. 

The plaintiffs instituted this suit to set aside a summary award 
for arrears of rent procured against them by the defendant. They 
aver that they never executed the kubooleut on which the 
award was given, nor do they hold any land of the defendants ; 
that the summary suit was brought against them from malicious 
motives. 

The defendant alleged, in reply, that plaintiffs had taken a pottali 
from them for 41 beegahs, 9 cottahs, 5 chittacks of land on the 16th 
Assin 1251, at a jumma of Sicca rupees 44, 18 gs. 5 c., and executed a 
kubooleut jointly with the late Hossein Mundul ; that they had 
possession, paid rent in 1252 direct to the talookdar, in 1253 to 
defendant, and fell in arrears in 1254, for which he sued them 
summarily, and procured an award in the deputy collector’s court. 

The moonsiff sets aside the summary decree, on the ground that 
plaintiffs’ witnesses prove that they hold no‘ land in defendant’s 
ijara, and that plaintiffs’ brother has prosecuted criminally defend- 
ant’s brothers for an assault and procured their conviction, which 
accounted for the present fictitious claim having been set up, as 
defendants though repeatedly called upon had failed to bring 
forward any proof of the execution of the kubooleut, or of the 
accounts submitted as collateral proof of the alleged arrears. 

The defendant pleads, in appeal, that he had^not reasonable time 
allowed him to produce his proofs. 

On turning to the nuthee I find that the summons was duly 
served on defendant’s witnesses. On the 1st of August, and that on 
the 10th, 17th and 20th of the same month, defendant’s vakeel was 
warned to take proper maasures to enforce their attendance ; but no 
further steps were taken, and the case was decided on the evidence 
before the court on the 26th of August. Under these circum- 
stances I deem appellant’s negligence to have been wilful, and see 
no reason to interfere with the lower court’s proceedings, and 
dismiss this appeal. 
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The 20th April 1851. 

No. 3 of 1851. 

jippeal from a decision of Mr. Thompson, Sudder Ameen, passed on 7th 

December 18 .'> 0 . 

Hurrees Chunder Singh, (Defendant,) Appellant, 
versus 

Kasseepersaud Ghose, (PlaintiflF,) Respondent. 

Suit for reversal of an order passed under Act IV. of 1840, forbid- 
ding the construction of a wall on 3 cottahs, 5 chittacks of ground. 
Value of suit laid at rupees 513-2-10. 

The sudder ameen states that this case originated in an erroneous 
order of the magistrate, prohibiting plaintiff ’s erecting a boundary 
wall between his own and defendant’s premises, such order having 
been based on a report of the deputy collector of Punchawongong, 
recording that on measurement the lands of defendant had been 
found less than the proper quantity ; that, after the present action 
had been instituted and witnesses heard on both sides, an ameen was 
deputed by the additional principal sudder ameen to make a local 
enquiry ; but the report forwarded by him was unsatisfactory, and 
his proceedings were also complained of by one of the parties, so 
the sudder ameen, on the case coming on his file, proceeded to the 
spot, and examined s^ch parties as were likely to give disinterested 
evidence on the matter in dispute. From the depositions of these 
parties, and from local observations made by the sudder ameen, when 
on the spot, that officer states that previous to the construction of 
the wall complained of, there was a hedge growing between the 
premises of the contending parties marking the boundary line ; that 
plaintiff having erected a house on his ground wished also to con- 
struct a wall to secure its privacy ; that he liad taken the site of the 
hedge for the foundation line of this wall, and did not appear to have 
encroached in any degree on the ground appertaining to defendant’s 
property, neither had the construction of the wall caused any loss 
or inconvenience to defendant. 

The sudder ameen therefore decreed to plaintiff the right to com- 
plete its construction, but as he had commenced it without in any 
way consulting defendant, and thereby created the present litigation, 
the sudder ameen would not decree plaintiff his costs. 

The defendant has instituted this appeal, alleging that the report 
sent in by the ameen should have been adopted, and not set aside 
by the sudder ameen’s own investigation on the spot; that the hedge 
was of much less breadth than the new wall, and consequently made 
a considerable difference in the site occupied as a boundary line 
between their shares. 

I do not Consider the objections of the defendant have any force. 
The sudder ameen satisfi^ himself by personal observation as to 
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the position of the former boundary line, and that plaintiff had not 
in any essential degree encroached beyond it, 1 am of opinion that 
the construction of a wall between their premises is rather a benefit 
than otherwise to both parties, and the decision of the sudder ameen 
appears to me both sound and reasonable. I shall not therefore 
interfere with it, and this appeal is, therefore, dismissed. 

The 20th April 1851. 

No. 7 of 1851. 

Appeal from a decision of Mr. Thompson^ Sudder Ameen^ passed on 
7th December 1850. 

Kasseepersaud Ghose, (Plaintiff,) Appellant, 
versus 

Hurrees Chunder Singh, (Defendant,) Respondent. 

The parties and the circumstances of this case are the same as 
those detailed in case No. 3 of 1851, decided this day. The appel- 
lant in this case is the plaintiff, and appeals against the sudder 
ameen’s order, refusing him his costs in his court, on the grounds 
that he had not consulted the defendant, or attempted to procure 
his consent to the construction of a boundary wall between their 
respective premises. • 

The only plea urged by the appellant is the decree given in his 
favor ; but, taking into consideration all the circumstances of this 
case, I am of opinion that as plaintiff commenced the wall on the 
site of the old hedge, which he first cut doAvn and destroyed, and 
which hedge was as much the property of defendant as liimself, 
and that although defendant’s opposition has been shown to have 
been groundless, yet plaintiff’s own acts have brought upon himself 
his own share of the present litigation, and therefore I see no reason 
to release him from the costs incurred on his own part I therefore 
confirm the order of the sudder ameen. 

The 20th April 1851. 

No. 8 of 1851. 

Appeal from a decision of Nilmoney Mitter, Moonsiff of Kuddumpatchee, 
passed on 9th December 1850. 

Joomun Mundul and others, (Defendants,) Appellants, 
versus 

Belal Singh, (Plaintiff,) Respondent 

Plaintiff sued the defendants for rupees 58, 13 as., 6 gs., 2 c., 
being principal and interest of a bond for 49 rupees, dated 4th of 
Assin 1255 B. S., to be paid with interest in Maugh of the same 
year. 
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TJie defendants denied execution of the bond or borrowing the 
money, and allege that the suit has been got up in consequence of 
their refusal to give plaintiff a nuzzur and sjdamee at the time of ‘ 
sugar manufacture. 

The moonsiff' observes that had the defendants’ refusal of nuzaur 
ttnd salamee been, as alleged by tliem, the real cause of this action^ 
they would have been able to point out many acts of harassment 
and oppression on the part of the zemindar, and this suit would 
have been instituted by him, or one of his near dependants. Such 
facts have not, however, been alleged by the defendants, and there- 
fore their plea seems improbable. Moreover, defendants assert that, 
for the reasons stated by them, disputes had been going on between 
them all and plaintiff, whereas their witnesses depose that plaintiff 
demanded salamee from the defendant .Toomun only, and that 
with him only did any quarrel ensue on this account, and that at 
the time Joomun alone was present; that, on the other hand, plain- 
tiff filed his bond, and adduced witnesses, whose testimony substan- 
tiated the truth of his claim. The moonsiff accordingly decreed to 
plaintiff the full amount. 

The defendants, in appeal, take exception to the evidence of plains 
tiff’s witnesses thus relied upon by the moonsiff, and request their 
depositions may be referred to, and it will be seen that they are far 
from sufficient to estallish plaintiff’s claim. 

I observe that plaintiff brought forward four witnesses, two as 
subscribing witnesses of the bond,rand two to prove that the defend- 
ants had come to plaintiff’s house, and preferred a request that he 
would settle the matter amicably without going into court. 

Some of these witnesses have a very slight knowledge of the 
defendants, and cannot describe their personal appearance, they 
appear to have been casually present, when the bond was written ; 
and those who heard the defendants offer of a settlement were only 
accidentally visiting the plaintiff’s house on business of their own. 
Many questions suggest themselves to test the truth of these persons’ 
statements, but none were asked by the moonsiff, and as only the 
vakeels are mentioned as examining and cross-examining the wit- 
nesses, 1 suspect the examination was not conducted by the moonsiff 
in person, under this impression I return the case to the moonsiff 
to re-examine the plaintiff’s witnesses, and to put such questions as 
are calculated to test their veracity. The stamp fees to be returned. 








